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PEEFAOE. 


The present Work originated in a request made to me 
by the Publishers that I should prepare a Sixth Edition 
of Mr. Coote’s Treatise on the Law of Mortgage. But, 
on considering this proposal, it seemed to both parties 
that, having regard to the long period which had elapsed 
since Mr. Coote’s well-known work first appeared, and 
the considerable changes in the law on the subject which 
had in the meantime been effected by statutory enact- 
ments and judicial decisions, it would be more satisfactory 
that an entirely fresh attempt should be made to state 
that law. It was, however, decided that the results of 
the research and labours of Mr. Coote and his learned 
Editoi’s should .be utilized by full libei’ty being given to 
me to incorpoi’ato in the present ti’eatise, on my own 
responsibility, such parts of the Work referred to as I 
might think fit, of which liberty I have freely availed 
myself. 

This Treatise is therefore to some extent founded on 
that of Mr. Coote ; but while I take this opportunity of 
acknowledging the great assistance which I have derived 
from the information and propositions of law contained 
in that book, I would observe that I have throughout 
verified and supplemented, and, where necessary, cc^ 
rected or modified them, by the light of recent stab^ 
and decisions, and I have added a considerable 
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of fresh matter, particularly with regard to company 
securities. 

The scope and method of aiTangement of the present 
Treatise differ entirely from those of Mr. Coote’s Work. 

The subject-matter of this Treatise is confined to 
mortgages and other securities arising dmcctly out of 
contracts for securing loans and debts, and oxcludos 
from consideration, except incidentally, all charges 
arising only by operation of law, such as judgments, 
lis pendens, statutory charges, and liens arising othomiso 
than by way of contract-security, also charges created 
by will for securing payment of debts and loa-acies, and 
the like. 


In arranging the subject-matter of this impox-tant and 
complicated branch of the law, I have endeavoured to 
treat it consecutively from the inception of a mox'tgago 
or charge to its final discharge or extinction. 

This Treatise is divided into nine Parts. Tho fii^st 
e%ht Parts deal successively vdth mortgages and chai-gos 

of the nature of a mortgage, and are arranged as 
follows : — 


Paxt r Of different tmdfl of mortgages, and 'of instrumoata and 
matters anoillajiy tli6reto. 

subjeot-matter of mortgages 

^ mortgagors and mortgngooa, and as 

T affectod b^tlm estato, 

■P ^ w relations of the parties. 

Part IV. Of void and voidable mortgages 

P’art ^ est^e, ngits, liabilities, and remedies of the 
p * persons claiming under him. 

Part VI. Of the estate, rights, liabilities, and remedies of the 

Part persons claiming under him. 

•Part VII Of pnonty of mortgages 

Part Vm. Of the discharge of mortgages. 

fn Part IX. is contained a statement of the law as to 
#s and hypothecations by way of equitable assign- 
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nient. An Appendix, on Stamp Duties -will be found at 
the end of the Work. 

I have attempted, as far as possible, to confine the 
several chapters and sections arranged imder the above 
Parts to the matters indicated by their respective titles. 
All of them are broken up into divisions with appropriate 
headings printed in distinctive type, such headmgs being 
in substance repeated at the top of every alternate page, 
with a view of facilitating rapidity of reference. 

In the notes to the text, only one reference is given 
to each case ; but I have collected in the Table of Cases 
references to contemporaneous reports. The statutes 
and decisions cited in the body of the Treatise are 
noted up to July, 1897 ; later references will be foimd 
in the “ Addenda,” page ccxxv. 

Considerable time and labour has been expended on 
the Index ; and it is hoped that it may prove sufficiently 
copious and satisfactory in arrangement. 

My most grateful acknowledgments are due to 
Mr. Feedekick Teentham Maw for his help in the 
looking up and discussing the effect of cases and 
statutes, for many valuable suggestions, and generally 
for careful and assiduous assistance throughout the pre- 
paration of this Work. I also tender my best thanks 
to Mr. Aethur Turnour Murray, Mr. H. J. Mongan, 
and Mr. Herbert Broadbent, all of the Equity Bar, 
for their assistance in the laborious task of preparing 
this book for the press. 


L. Gr. CORDON ROBBINS. 


4, Srojira! Btjildinos, 

Linooln’s Ihit. 
September , 1897. 
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*0 70 (Public Libraiies), 452. 
c. Ill (BiUs of Lading), 305, 1466, 1495. 
c 124 (Cbantable Trusts), 424. 
c 128 (Buiial), 452. 

1856 19 & 20 Yict c 9 (Drainage), 1371. 

0 . 97 (Mercantile Law Amendment)— 

s 3 (Consideration of G-uarantee), 80 
s. 5 (Bights of Surety to Securities), 96, 103. 
s. 8 (Definition of Home Port), 1510, 
s. 10 (Absence beyond Seas), 988, 1070. 
s 13 (Acknowledgment by Agent), 752, 
s 14 (Co-contractors, &o Limitation), 980. 

1857. 20 & 21 Yict c. 31 (Commons), 384 

c 57 (Malms’ Act), 301, 322, 327, 332 

s. 1 (Dispositions by Mamed Women), 828, 324, 325, 
s. 2 (Acknowledgments), 324 
ss 3, 4 (Sayings and Exceptions), 324 
c 81, ss 19, 20 (Burials, Borrowmg Powers), 452. 
c 85 (Divorce), 320, 331. 

*c 94 (Enfianchisement of Copyholds), 385. 

21 & 22 Yict 0 . 44 (Colleges), 444. 

*c 94 (Copyhold Act, 1858), 385, 523, 

* 0 . 98 (Local G-overnment), 453 
c 108 (Matnmomal Causes), 331. 

1859 22 & 23 Yict. c 35 (Law of Property Amendment) — 

s 13 (Sale of Timber apart from Land), 902. 
ss. 14 — 18 (Mortgages by Executors and Trustees), 416, 
417 €t seq, 

s. 21 (Assignment of Personal Property), 829. 
s. 22 (Begistry of Crown Debts), 1367, 1368. 
s 23 (Beceipts of Executors, &o,), 294, 417, 427, 712, 910. 
s 24 (Concealment of Incumbrances), 46. 
s 32 (Investments), 513. 

1860 23 & 24 Yiot. c 16 (Municipal Coimorations), 445. 

c. 28 (Stock -3 obbrng), 624. 
c. 38 (Judgments — Writs of Execution), 648. 
s, 1 (Charge on Lands), 1351 
s 3 (Begistration of Writ of Execution), 1110, 1351. 


1857 ) 

1858 ) 
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1860... 23 & 24 Yict. c. 38, s, 8 (Mortgagees Protected), 46, 
c. 59 (CoUeges), 444. 
c. 93 (Titlies), 1369 
o. 127 (Solicitors), 1324, 1384, 1386. 
c. 136 (Oliantable Trusts), 424. 
c. 142 (Union of Benefices Act, 1860), 300, 439. 

*c. 145 (Lord Oranwortli’s Act), 422, 714, 882 et seq., 886, 908. 
s. 9 (Mortgages for Excliange, &c ), 422 
s 11 (Powers of Mortgagees), 138, 883, 891, 901, 918. 
s. 12 (Mortgagees’ Beceipts), 883, 910 
s. 13 (Notice before Sale), 883, 894, 899 
s. 14 (Application of Purcbase Moneys), 883, 911 
s. 15 (Conveyance on Sale), 883, 907, 908. 
s. 16 (Title Deeds), 883, 907. 
ss 17 — 23 (Receivers), 918, 919 
s 24 (Cbarges by way of Mortgage), 883. 
ss 29, 34 (Power to give Receipts), 294 

1861 24 & 25 Yict. c. 10 (Admiralty Jurisdiction), 263, 1392, 1396. 

*c. 50 (Railway Debentures), 1526. 

*c 134 (Bankruptcy), 597 

1862. *25 & 26 Yict. c 53 (Land Registry Act, 1862), 43, 62, 1522. 

*c. 86 (Lunacy), 356 
c. 89 (Companies) — 

ss 12, 14, 15 (Borrowing Powers), 467, 471. 
s 30 (Notices of Trusts afiecting Shares), 1270, 
s 43 (Register of Mortgages), 500 
ss 50, 51 (Special Resolutions), 470 
s 79 (Petition for Winding-up), 1121. 
s 85 (Injunctions to stay Proceedings), 1125 
s 87 (Stay of Proceedings), 1125 
s 159 (Compromise with Creditors), 1133, 1135 
s 163 (Avoidance of Distress, &c ), 1126 
s 164 (Fraudulent Piefeience), 698, 1131, 1139, 1291. 
s. 199 (Winding-up of Unregistered Company), 1121. 
s 201 (Stay of Proceedings), 1126 
*c. 108 (Confirmation of Sales), 902 

1863 26 & 27 Yict o 118 ^Companies Clauses), 488, 1288. 

1864 27 & 28 Yict. c 18 (Revenue), 1156 

c 112 (Judgments), 648 et seq., 695, 851, 1013, 1219, 1351 ei aeq 
c 114 (Improvement of Land), 515, 523, 1371 

1865 28 & 29 Yict. c, 69 (Benefices), 442 

c 73, ss 4, 5 (Sales, &o of Naval Pensions, &c ), 298 
c 78 (Mortgage Debentures), 477, 499, 500, 516, 925, 937. 

* 0 . 86 (Boviirs Act), 505. 
c. 88 (Recoid of Title, Ireland), 1408. 
c 90 (Fire Insurance), 140 
c, 104 (Crown Smts), 648, 1368 
c. 126 (Prisons), 449 

1866.’*29 & SO Yict. c 96 (Bfils of Sale), 189 

c 108 (Debenture Stock), 488, 499. 
c. 113 (Poor Law), 450 
c 118, s 3 (Industrial Schools), 457. 

1867 30 & 31 Yict o. 6 (Metropohtan Poor), 451. 

c. 47 pmdens), 1324 

c 48 (Sale of Land by Auction), 1039 

c. 69 (Mortgage — Exoneration), 753, 769 et aeq, 

c 106 (Poor La’vOj 450. 

c. 127 (Railway uompanies), 925 et aeq 

s. 4 (Railway Plant, Execution), 933, 
ss 6 — 17 (Schemes of Arrangement), 1132. 
s. 23 (Priority of Mortgages), 1287. 
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1867 30 & 31 Yiot c. 127, ss. 24, 25 (Debenture Stock), 488 

s 26 (Boirowmg Powers), 467. 

0 131 (Companies), 278. 

0 144 (Insurance), 294, 305, 1265 et seq 

s 3 (Notice of Assignment), 1S67, 1268. 

1868 31 & 32 Yict o 4 (Sales of Beversions), 615. 

c 40 (Sale in lieu of Parlition), 636 
c. 62 (Statutory Grants — ^Ireland), 618. 

0 86 (Marine Insurance), 305 
0 118 (Colleges), 444 
c 122 (Poor Law), 450. 

1869 32 & 33 Yict. c 45 (Pool -law Unions Loans), 450. 

c 46 (Administration of Estates), 406, 1110, 1153, 1234. 
c. 48 (Debenture Stock), 467, 488. 
c 62 (Debtois) — 

s 5 (Imprisonment for Debt), 868. 
ss 24, 25 (Warrant of Attorney), 72, 73. 
ss 26 — 28 (Eilmg of Judgments), 74, 
c. 63 (Metropolitan Poor), 451. 

* 0 . 71 (Bankruptcy), 177, 584 et seq,, 650, 1011, 1097, 1150, 
1232, 1259, 1265 
c 102 (Metropolitan Poor), 451. 
c 110 (Charitable Trusts), 424. 

1870 33 & 34 Yict c 10 (Oomage), 716 

c 20 (Company — ^Mortgage Debentures), 477, 499, 500, 925, 937. 
0 23 (Eorfeiture for Treason, &c ), 643, 696, 722, 1009, 1057, 
1423 

0 28 (Solicitors’ Remuneration), 610, 1144. 

0 . 29 (Mortgage Debentures), 477. 
c 34 fCbarity), 537, 542 
0 35 (Apportionment), 677, 1154 
c 56 (Limited Owners’ Residences), 1371. 
c 75 (Elementary Education), 455, 457. 

0 78 (Tramways), 1001, 1037 

’’^c 93 (Mamed Women’s Property), 72, 325, 333 — 335, 350, 
1360 

*c 99 (Inland Reyenue Acts Repeal), 1526, 1540. 

0 . 104 (Companies — ^Arrangements) — 

s 2 (Compromise with Creditors), 1183, 1135. 

1871 .''34 & 35 Yict. c 11 (Poor Law), 450 

c 43 (Ecclesiastical Dilapidations), 443. 
c 44 (Benefice — Resignation), 300. 

*e 71 (Pubhc Libraries), 453. 
c 72 (Jud^ents, Ireland), 1368. 

1872 35 & 36 Yict. o 2 (Poor Law), 450, 461. 

0 , 41, s 7 (Life Assurance, Noyation), 1455. 
c 44 (Chancery Eunds), 1359. 

0 . 58 (Bankruptcy, Ireland), 986. 
c. 93 (Pawnbrokers), 1473. 

ss, 16 — 18 (Period of Redemption), 1475 
s. 19 (Sale of Pledges), 1475, 
s 24 (Special Oonfiacts), 1473, 1474. 
ss 26, 26 (Redemption of Pledges), 1474. 
ss 27, 28 (Liabilities of Pawnbroker), 1475. 
c 96 (Ecclesiastical Dilapidations), 443. 

1873 36 & 37 Yict. c. 66 (Judicature), — 

s 5 (Eestiaming Actions m Chancery), 1513. 
s. 16 (Palatme Courts Junsdiction), 319. 
s 24 (Jurisdiction of Hugh Court), 49, 163, 868, 965, 
1141, 1215, 1303, 1304. 
s 25 (4) (Merger), 1431, 
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873 .36 & 37 Yict. c 66 (Judicature) — 

s 25 (5) (Suits by Mortgagors), 629, 673 

(6) (Eight to Sue), 305, 306, 826, 960, 1489, 1500. 
(8) (Injunction — Eeceivei), 629, 925 
(11) (Conflict between Law and Equity), 79, 98, 212, 
330, 792, 845, 965, 1227, 1372, 1491 
s, 34, sub-s 3 (Business of Obanceiy Diyision), 94, 319, 
725, 1015, 1105. 
s 39 (Powers of Judges), 874 
s 49 (Appeal as to Costs), 1176 
0 . 86 (Elementary Education), 456, 457 
s 10 (Borrowing Powers), 466 

874 .,37 & 38 Yict. c. 42 (Building Societies), 459 — 463, 543 — 563 

s 5 (Terminatmg and Permanent Societies), 544. 
s 7 (Eepeals), 458, 460, 543, 544 
*s 8 (Societies undei Eepealed Act to continue), 459. 
s 9 (Incoiporation of Societies), 460 
s 10 (Liability of Borrowing Members), 568 
s 13 (Power to Lend on Mortgage), 544, 546, 548 
s 15 (Borrowing Powers), 461, 462, 463 
s 16 (Eules), 461, 645, 552. 
s 19 (Form of Mortgage), 463, 549 
ss 27, 28 (Yestmg of Property), 549, 563. 
s. 30 (Advanced Member^, 554 
s. 32 (Dissolution), 557. 
s. 34 (Arbitration), 558 
s. 40 (Audits, &c.), 546 
s 41 (Stamp Duties of Mortgages), 1530, 
s, 42 (Statutory Eeceipt), 560, 562, 563, 1407. 
s. 43 (Liability of Directors), 461 
**'0 50 (Mamed Women), 72, 350 
c. 57 (Eeal Property Limitation) — 

s. 1 (Actions for Eecovery of Land orEent), 1069, 1061, 
1073, 1317. 

s 3 (Disabilities), 1068 

s 4 (Absence beyond Seas), 1069. 

s. 5 (AUowance of Thirty Years in case of Disability), 

1071 

s. 6 (Enlargement of Base Fee), 373 
s. 7 (Mortgagors barred after Twelve Years), 27, 28, 
741, 742, 743 

s. 8 (Money charged on Land), 971, 987 et seq. 
s. 9 (Eepeals), 741, 1059, 1060, 1061, 1066, 1068, 1071. 
s 10 (Express Trusts), 993, 1073, 1171. 
c 62 (Infants’ Eelief), 355 
c. 78 (Yendors and Purchaseis) — 

s 1 (Eoot of Title), 1316, 1317 
s. 2 (Eights, &c of Yendors and Purchasers), 1311 
s. 4 (Conveyance of Mortgage Estate), 108, 832, 839 
et seq,, 998, 1421 
*s. 5 (Bare Trustee), 889. 

*s. 7 (Tackmg), 1220. 

s 8 (WiUs in Middlesex and Yorkshire), 1245. 
c. 96 (Statute Law Eevision), 438. 

1875 ..38 & 39 Yict. c 9 (Btuldmg Sooietjes), 459, 460, 544. 

^c. 31 (Eailway Companies), 933 
o 65 (Pubhc Health), 224, 447, 448, 453—455. 
c. 60 (Friendly Societies), 463, 563 et eeq , 1407. 
s. 18 (Loans), 564. 

c. 77 (Judicature Act, 1870, 406, 1111 et seq 
B 7 (Junsdiction in Lunacy), 357. 
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187o 38 & 39 Yict o 77, s 10 (Insolvent Estates), 498, 1111, 1128 et seq* 
c, 83 (Local Loans), 448, 454, 516 
c 87 (Land Tiansfer), 38, 41, 62, 549 

s 2 (Application of the Act), 1407. 

s. 22 (Oieation of Charges), 88. 

ss. 23, 24 (Covenants implied in Charges), 38. 

s 25 (Entiy by Mortgagee), 39, 798 

s 26 (Eoreolosure by Mortgagee), 39, 549, 995. 

s 27 (Mortgagee’s Power of Sale), 39, 549, 886, 886 

s. 28 (Discharge of Eegistered Charges), 39, 1242, 1407 

s 40 (Transfer of Charges on Eegister), 39. 

ss 42, 43 (Tiansmission on Death, Bankruptcy, &c.), 39. 

s 45 (Effect of Marriage of Mortgagee), 39, 40. 

s 46 {Title of Eiduciary Mortgagee), 40. 

s 47 (Evidence of Transmission of Charge), 40. 

s 48 (Devolution of Mortgaged Estates), 889, 840. 

s 49 (Effect of Umegistered Dispositions), 40 

s 68 (Trustees and Mortgagees), 886 

ss 78, 79 (Loss and Eenewal of Certificate), 40. 

s 80 (Certificate to be Evidence), 40. 

s 81 (Deposit of Certificate), 62. 

s. 83 (Eegistration), 40, 41. 

s 98 (Eraudulent dispositions), 41. 

s. 127 (Exemption from Local Eegistration), 1242. 

s 129 (Tacking), 1220. 

0. 89 (Pubhc Works Loans), 448, 457. 

1876 39 & 40 Yict c IS (Admmistration of Estates), 644. 

c 79 (Elementary Education), 457. 

1877 40 & 41 Yict c 21 (Piisons), 449 

c 34 (Mortgage — ^Exoneration), 753, 754, 766, 769 et seg. 

*0 39 (Factors), 1476, 1485. 
c 63 (Building Societies), 460, 544, 549. 

1878 41 & 42 Yict. c. 16 (Factories and Workshops), 207 

c. 31 (Bills of Sale), 128, 172, 189 et seq 

s. 4 (Definition of “ Bill of Sale ”), 178, 190, 901, 903, 
917, 261, 273, 667 
s. 5 (Tiade Machinery), 906, 906 
s 6 (Powers of Distress), 901, 664, 667. 
s 7 (Fixtures and Crops separately assigned), 906, 206. 
a 8 (Avoidance of Bills of Sale), 226, 1282, 
s. 9 (Successive Bills of Sale), 949, 
s 10, sub-s (1) (Attestation), 240 
sub-s. (2) (Eegistration), 943 
sub-s (3) (Defeasance, &c ), 938, 
sub-s (4) (Priorities), 1989. 
a 11 (Eenewal of Eegistration), 949. 
s. 12 (Form of Eegister), 960 
s. 13 (The Eegistrar), 944. 
s 14 (EectificatLon of Eegister), 961. 
s 16 (Entry of Satisfaction), 963. 
s. 16 (Office Copies), 961. 
s. 17 (Affidavits), 944, 
s. 20 (Older and Disposition), 964. 
c 42 (Tithes), 170 
c 77 (Highways), 449. 

1879 ,,42 & 43 Yict c 48, s 3 (Elementary Education — ^Borrowmg Powers), 467, 

c. 54 (Poor Law), 450, 451. 
c 78 {L%s pendens)^ 1322, 1350, 1353. 

1880.. 43 & 44 Yict. c 5 (Bridges), 449 

0 , 18 (Merchant Shippmg), 255. 
c. 46 (OoEeges), 444. 
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1881 44 & 45 Yict, c. 25 (Queen Anne’s Bounty), 443. 

c. 41 (Conveyancing and Law of Property) — 

s. 2 (Definitions), 31, 37, 116, 143, 151, 634, 816, 819, 
887, 888, 

s. 4 (Completion of Contracts after Death), 843, 844. 
s. 5 (Sale free from Incumbrances), 633, 808, 909, 914, 
1038. 

s, 6 (General Words), 111, 119, 190. 
s 7 fOovenants for Title), 116, 141 — 143, 167, 1410. 
s 9 (Acknowledgment, &c as to Deeds), 815, 1412 
s 10 (Benefit of Lessee’s Covenants), 689. 
s 14 (Forfeiture of Lease), 157, 158 
s. 15 (Transferof Mortgagemlieuof Eeconveyance), 1400, 
1416, 1416, 

s 16 (Mortgagor’s right to inspect Deeds), 816 
s 17 (Consohdation of Mortgages), 722, 865, 875 
s. 18, sub-ss, 1, 3 — 17 (Leases by Mortgagors), 675, 686, 
687 et seg[, 

sub-s 2 (Leases by Moitgagees), 688, 800. 
s. 19, sub-s. 1 (i) (Mortgagees’ Power of Sale), 121, 151, 
236,436,524,884,893,901,903,1117. 
(u) (Mortgagees’ Power of Insuiance), 138, 
1198. 

(m) (Power to appoint Eeceiver), 919, 921. 
(iv) (Power to fell Timber), 805 
sub-s. 2 (variation, &o of Statutory Powei), 884. 
sub-s. 3 (Contrary Intention), 884 
sub-s. 4 (Sect 19 not retrospective), 884. 
s. 20 (Exercise of Power of Sale), 894. 
s. 21, sub-s. 1 (Conveyance), 908, 909. 

sub-s 2 (Protection of Puichasers), 899. 
sub-s 3 (Application of Purchase Moneys), 919. 
sub-s. 4 (By whom Power exerciseable), 831, 891 
sub-s 5 (Eight of Foreclosure not ajffiected), 885, 
995. 

sub-s. 6 (Liability for Loss by Sale), 901. 
sub-s 7 (Title Deeds), 908, 909. 
s. 22, sub-s. 1 (Mortgagees’ Eeoeipts for Purchase 
Moneys), 910 

sub-s 2 (Morgagees’ Eeoeipts for other Moneys), 
294, 915. 

s. 23 (Insurance by Mortgagee), 138, 139, 166. 
s. 24 (Appointment, &o. of Iteceivei), 919, 990 
s. 25 (Sale in Foreclosure or Eedemption Action), 280, 
795, 796, 727, 1017, 1055 
s. 26 (Form of Statutory Mortgage), 146 
s. 27 (Form of Statutory Trausfei of Mortgage), 898 
s. 28 (implied Covenants in Statutory Mortgage), 146, 
147, 829 

s. 29 (Eeconveyance), 1410. 

s. 30 (Devolution of Mortgage Estates), 108, 720, 841, 
842, 843, 960, 998, 1005, 1069, 1186, 1421, 1424. 
♦s. 34 (Yestmg Declaration), 536 
^s 36 (Trustees’ Eeceipts), 114, 402, 712. 
s 39 (Eestramt on Anticipation), 341. 
s 44 (Eent-charges), 34, 35, 171, 1370. 
s. 50 (Conveyance to Assignor and another jomtly), 829, 
s. 52 (Eelease of Powers), 333. 
ss 54—56 (Eeoeipts), 114, 712, 713, 822, 1315, 
s. 58 (Benefit of Covenants), 959. 
s. 59 (Burden of Ooyeuants), 969. 
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1881 44 & 45 Vict. c 41, s 60 (Covenants with. seyeTal jointly), 960 

s 61 (Advance on Joint Account), 534, 712, 846, 889. 
s 63 (Provision for passing aUtlie Estate, &o ), 111, 120.^ 
s 65 (Enlargement of Long Terms), 107. 
s 69 (Application liy Summons), 634. 
s 71 (Eepeals), 883, 919 
s 73 (Eepeals— Ireland), 840, 1220 
c 44 (Solicitors’ Eemuneration), 610, 1144 
c 58, s 141 (Sales, &c. of Military Pensions), 298. 

1882 .*45 & 46 Yict o. 38 (Settled Lands) — 

s 2 (Definitions), 389 , 890 , 397 
s. 6 (Transfer of Incumbrances), 388 . 
s. 18 (Power to raise Money on Mortgage), 114, 374, 380, 
388 , 397, 423, 1216 
s 20 (Conveyances), 1216 
s 21 (Investment of Capital Moneys), 516 
s 22 (Pajrment of Moneys), 397 
s 24 (Settlement of Lands Purchased, &o ), 389. 
s 40 (Eeceipt of Trustees), 115, 398. 
s. 45 (Notices to Trustees), 397. 
s 60 (Powrers of Leasmg), 688. 
s 52 (Forfeiture), 395 
s 53 (Exercise of Powers), 395 
s 54 (Protection of Mortgagees, &c ), 398. 
s 56 (Savmg of other Powers), 395 , 396 . 
s 57 (Additional Powers), 396 

s 58 (Persons having Powers of Tenant for Life), 390, 
391 

s. 59 (Infants), 392, 423. 
s. 60 (Infants), 423. 
s 61 (Married Woman), 340, 892, 
s. 62 (Lunatics), 893 
s. 63 (Trust for Sale), 394. 
s 64 (Eepeals), 422, 883 
c 39 (Conveyancing) — 

s. 3 (Eestrictions on Constructive Notices), 1306 , 1807 , 
1314, 1325, 1328 
s. 6 (Disclaimer of Power), 333. 
s, 7 (Married Women), 318 . 
s. 8 (Poweis of Attorney), 39, 71, 305, 960, 
s. 12 (Eeconveyance of Mortgage), 1415 
c. 43 (BiUs of Sale), 128, 135, 172, 189 et seq , 496, 888, 1532. 
s 3 (Defimtion of ‘‘ Bill of Sale”), 190, 191 
s. 4 (Schedule to Bill of Sale), 210 , 664 
s 5 (After-acquired Chattels), 210 et seq , 1283. 
s 6 (Growing Crops and Fixtures), 216 
s 7 (Power to Seize), 220 et seq , 1000 
s 8 (Eegistration — Consideration), 226, 241 , 1283. 
s. 9 (Statutory Form of Bill of Sale), 229 seq 
s. 10 (Attestation), 241 
s 12 (Bill of Sale under 302 void), 228 
s 13 (Eemoval and Sale), 225 
s. 15 (Eepeal of Part of Act of 1878), 226. 
s 17 (Exception of Debentures), 209 , 1000 
s 18 (Extent of Act), 190. 
c. 50 (Municipal Corporations), 445 — 447. 

s 106 (Borrowing Powers), 446. 
c. 58 (Metropolitan Poor), 451. 
c. 61 (Bills of Exchange), 482, 1498 

c. 75 (Mamed Women’s Property), 40, 72, 316, 335, 339, 359, 
988, 1056. 
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1882 45 & 46 Yioi c. Y5, s. 1 (1) (Holding of Property), 335, 368, 1012. 

(2), (3), (4) (Contracts), 345, 846 
(5) (Bankruptcy), 349 

s, 2 (Women Married after tke Act), 336, 811, 846, 
1445 

s. 4 (Execution of Powers), 349. 

s. 5 (Property acquired after tke Act), 336, 368, 811, 
846, 1445. 

s. 6 (Stocks, Shares, &c ), 337. 

s. 7 (Transfer of Stock, &o to a Married Woman), 337. 

s. 10 (Eraudulent Investments), 338 

s. 11 (Policies of Life Assurance), 287, 288. 

s. 12 (Eemedies), 346 

s. 13 (Antenuptial Debts), 347 

s 14 (Liability of Husband for Wife’s Debtsk 350 

s 18 (Married Woman Executrix or Trustee), 339 

s. 19 (Saving as to Settlements), 341, 1360. 

s. 22 (Eepeals), 1360. 

s 23 (Legal Eepiesentatives of Married Women), 347. 

1883 46 & 47 Yict. c. 29 (Paymaster-General), 1359 

c. 52 (Bankruptcy), 173, 576, 1228 

s. 4 (Acts of Bankruptcy), 363, 577, 582, 1325 
s 5 (Jurisdiction to make Eeoeivmg Order), 1079. 
s. 6 (Creditor’s Petition), 578, 952 

sub-s (2) (Estimate of Security), 1086, 1131. 
s. 9 (Effect of Eeceiving Order), 1079, 1112, 1150 
s 10 (Stay of Proceedings), 1076. 
s. 11 (Service of Order), 1077. 
s 19 (Compositions), 1094 

s 20, sub-s 1 (Yestmg of Property in Trustee), 851. 

s. 25 (Arrest of Debtor), 591 

B. 30 (Order of Discharge), 91, 295, 597. 

s. 37 (Proof of Debts), 103, 297, 1092. 

s 38 (Set-o^), 1138. 

s. 40, sub-s. (4:^ (Pajment j^ar^ passu), 1089, 1234. 

sub-s (5) (Subsequent Interest), 1091. 
s. 43 (Commencement of Bankruptcy), 179, 677. 
s. 44 (Property Divisible), 851 

sub-s (in) (Eeputed Ownership), 177, 269, 1259, 
1266, 1267, 1269. 

s 45 (Eights of Execution Creditor), 1365 
s 48 (Eraudulent Preference), 578, 581, 685, 587, 598. 
s. 49 (ProtectedTransactions),586,593,1232, 1259, 1365. 
s 50 (Duties of Trustee), 364, 375 
s 53 (Appropriation of Salary), 299. 
s. 54 (Yestmg of Property), 364, 1011, 
s. 55 (Disclaimer of Onerous Property), 160, 650, 651, 
1081 

s 56 (Bankrupt’s Estate Tail), 374, 375 

s 57 (Power of Trustee to Mortgage), 364 

ss 92 — 94 (Jurisdiction in Banliuptcy), 1075. 

s. 100 (Powers of County CourQ, 1075. 

s. 102 (Powers of Bankruptcy Courts), 1076. 

s 125 (1) (Admnustration of Insolvent Estates), 1108, 

1109, 1113 

(4) (Transfer of Administration Action), 1109, 

1110 . 

(5) , (6) (Effect of Administration Order), 1113. 
s. 144 (Exemptions from Stamp Duty), 1630. 

B 168 (Definitions), 178, 593, 1079 

Sohed 2, r, 10 (Eight of Mortgagee to Yote), 1087. 
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1883 46 & 47 Yict. c. 52, ScLed 2, rr 11—17 (Eules as to Estimates), 1086, 1087 

r 20 (Bate of Interest PayaHe out of Sur- 
plus), 1091. 

c. 61 (Agrioultuial Holdings), 127, 1204. 

1884 47 & 48 Yiot. c. 18 (Settled Land) — 

s 5 (Notice to Trustees), 397. 
s 6 (Consents of Tenant for Life), 380, 394. 
s. 7 (Trusts for Sale), 394 
s. 8 (Curtesy), 391. 

c. 41, s 2 (Building Societies, Disputes), 460, 544, 659. 
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r. 1 (ongmal wnt m force for twelve months), 1065. 

XI. (Service out of jurisdiction), 988. 
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— ■ ■ 

Pp. 38 — 41, The sections of the Land Transfer Act, 1875, set out in these 
pages, must now be read m connection mth Parts U and III of the 
Land Transfei Act, 1897 (60 & 61 Vict. c. 65), which comes into opera- 
tion on the 1st January, 1898, so far as relates to such county, or part of 
a county, as may be prescribed by Order in Council. 

P, 123, note (e). Add — Viscou7it Hill y Bulloch^ (1897) 2 Oh. 55, affirmed 
W. N. (1897) 80, 0. A, 

P. 311, note (s). For “ 52 & 53 Yict c 32 ” read “ 56 & 57 Yict. o. 53.” 

Pp. 416 et seq. The decisions as to implied authority of executors, &o, to 
mortgage realty by Yirtue of charges of debts, or other expressions in a 
will, and also the provisions of Lord St. Leonards’ Act, enabhng them 
to mortgage realty for payment of debts and legacies, appear to be 
rendered obsolete by virtue of the 2nd section of the Land Transfer Act, 
1897, so far as regards cases falling within that Act. 

Pp. 441 et seq As to charges by moumbents of benefices on lands of which 
they are the registered proprietors, see sect 12 of the Land Transfer 
Act, 1897. 

P. 463. As to charges by registered proprietors of land m favour of building 
societies, see sect 9 (2) of the Land Transfer Act, 1897, 

P 549, note (v). The decision in Be Bunney and Smith has been affirmed , see 
W N (1897) 66, 0. A. , but the decision appears to have turned entirely 
on the construction of the deed, and not to have determined the validity 
of the transfer, 

Pp. 627 et seq By virtue of Part I. of the Land Transfer Act, 1897 (60 & 61 
Yict c 65), ss. 1 — 5, real estate of a person dying on or after the 1st 
January, 1898, will devolve to and become vested in his personal repre- 
sentatives for purposes of administration as if it were a chattel real, but 
so that, after the expiration of one year from the death, the person 
entitled to the beneficial interest in the estate may req^uire the repre- 
sentatives to convey the land to him. 

Pp /40 et seq As to the bar of the right of redemption of a registered pro- 
prietor of land as against the proprietor of a registered charge thereon, 
see sect 12 of the Land Transfer Act, 1897, see also sect 95 of the Land 
Transfer Act, 1875. 

VOD. I. 
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P. 909. Addy at end of s th. — ^WEen a mortgage comprises land and a 
policy of life assurance, the mortgagee selling under his power is not 
entitled to retam the mortgage deed hy yirtue of sect 2 of the Tender 
and Purchaser Act, 1874 (37 & 38 Tict c. 78), which only applies to 
land , but he must deliTer the deed up to the purchaser Re Wtihams 
and Duchess of Newcastle s Gontracsti (1897) 2 Oh. 144 

P, 918, note (h). The decision of the ma 3 onty of the Court of Appeal m 
Gashell y Gosling has been reversed by the House of Lords, approvmg 
the 3 udgment of Bigby, L. J. Gosling v. GasTcell^ W. N. (1897) 78 

Pp 967 et seq The effect of sect 2 of the Land Transfer Act, 1897, appears 
to be to render m great measure obsolete, m oases falling within that 
Act, the enactments of the Statutes of Praudulent Devises and the 
decisions thereon. 

P, 1027, bne 2. Add — After the Master has made his certificate finding the 
amount due for principal and interest up to the date of the certificate, 
together with interest for six months from the date of the certificate, 
bemg the tune fixed for redemption, the mortgagor can only redeem in 
accordance with the certificate . Hill v. Rowlands^ W. N. (1897) 73, 
0. A. 

P 1038, note (i). For “ XLL” read ‘‘ LI ” 

Pp, 1058 et seq As to the bar of the right of foreclosure of a proprietor of a 
registered charge, see sect 12 of the Land Transfer Act, 1897 , see also 
sect. 95 of the Land Transfer Act, 1875. 

P 1063, note (g). For o. 12 read ** c. 57.” 

P. 1064 Add, at end of s iv. — A purchaser of land sub 3 ect to a mortgage, 
which has been m possession of a person claiming adversely to the mort- 
gagor for more than twelve years, is not “a person claiming under the 
mortgagee ” withm the meaning of the Statutes of Limitation, so as to 
give him a right to brmg an action to recover possession of the land at 
any tune within twelve years after payment of any part of the prmcipal 
moneys or interest seemed by the mortgage Thornton v. France, (1897) 
2 a. B. 143, 0. A. 

P. 1141, note (p). Add — Wilding v. Sanderson, W. N, (1897) 39 , affirmed 
ibid, 78, 0, A. 

P. 1168, hne 10. For ‘‘r. 64” read *‘r. 63.” 

P. 1213, note {g). Add — Gory Bros^ & Go» v. Owners of SB, Mecca, (1897} 
A. 0 286 

P. 1276, lines 11, 12. For **chargmg order” read ** charge”, and as tc 
priorities of charging orders, seepos^, p. 1362. 

P. 1304, hne 1. For “ 1883 ” read « 1873.” 

P. 1371, hne 21 Add : — Where a testator devised freeholds to trustees for « 
term of 2,000 years upon trust by mortgage to raise money m aid of hif 
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personal estate for payment of has debts, and, subject thereto, devised 
the lands in strict settlement , the tenant for life created a rentcharge 
under the Eimated Owners’ Residences Act, 1870, charged on the settled 
lands , and, afterwards, the trustees of the term mortgaged part of the 
lands for the purposes of their trust , it was held that, at the date of the 
creation of the rentcharge, the term of 2,000 years was ‘‘an incumbrance 
afEectmg the land charged ” within the meaning of sect 9 of the Act, 
and that the mortgages created under the term weie entitled to rank in 
priority over the rentcharge , Provident ClerW MntvMxl Life Assurance 
Assoc V Law Life Assurance 8oc , W. N*. (1897) 73. 

P 1389. Add, at end of s vi. — ^Parties to an action knowing of the hen of 
a sohcitor will not be allowed to eflSect a compromise with the mtention 
of stoppmg the taxation and defeating the hen Be Margetson and Jones, 
(1897) 2 Oh. 814 

P, 1402, note (i) After “Peace v Haines,'* add Jordan v Money, 5 

H L. 0 . 18a ” 

Pp. 1419 et seq. The ejffiect of sect. 1 of the Land Transfer Act, 1897, appears 
to be to do away with the necessity generally of obtainmg vesting 
orders, m cases falhng withm the Act, where the heir of the mortgagor 
IS an infant, or out of the jurisdiction, &o , as the legal estate in the 
mortgaged lands will vest in the personal representatives of the deceased 
mortgagor, who will be able, and no doubt compellable, to convey it to 
the mortgagee entitled thereto. 




A TEEATISE 


ON THE 

LAW OF MORTGAGES. 


Part 1. 

OF DIFFERENT KINDS OF MORTGAGES, AND OF INSTRUMENTS 
AND MAHERS ANCILLARY THERETO. 


CHAPTER I. 

OF MORTGAGES AT COMMON LAW (a). 

i, — ^Vivum vadium. — The oommon law recognised two kinds of 
landed security, viz , mmm mdium and mo) hmm mdium The 
mmm mdmm and also the mortmm mdium (according to G-lan- 
ville), as at first known, were determmahle or base fees, with a 
right of reverter in the feoffor and his heirs, on the payment of 
a given sum The mortmm mdium^ or mortgage ultimately 
known at the common law, was an absolute fee, with a condition 
annexed, making void the feoffment on payment of a given 
sum, which the common law allowed, if reserved to the feoffor 
or his heirs The difference between the estates was striking 
In the first instance the creditor took an estate, which, as soon 
as his debt was satisfied, facto ceased, and the feoffor might 
re-enter and maintain ejectment, in the latter instance the 
feoffee took the whole estate, subject to be defeated, but which, 
on the non-fulfilment of a certain engagement, became his own 
by an indefeasible title In the first case the defeasibility was 
an mherent quality of the estate ; in the other case the deter- 
mmation was collateral to it. 

{^^) Taken from Coote on Mortgages (4tli ed ), Vol I Chap II 
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The viinm mdium consisted of a feoffment to the creditor and 
Nature and his heirs, until out of the rents and piofits he had satisfied 
himself his debt, the creditor took actual possession of the 
estate, and received the rents, and applied them from time to 
time m liquidation of the debt When it was satisfied, the 
debtor might, as before observed, re-enter and maintain eject- 
ment ; and it is said to have been called mmm mdiiim because 
neither debt nor estate was lost 

Analogy This mode of security was probably never general ; it is ill 

cw^^car^on adapted to the purpose of a security, the ob]eot of which is the 
repayment of the loan in one entire sum at a given time, and 
W&shlSort- not a repayment by small instalments, which in fact is eatmg 
gage piecemeal; and it seems now to have entirely 

ceased. A security in land, bearing a remote resemblance to 
the mvum mdium, may be considered as subsisting under the 
appellation of Welsh mortgage; but there is this distinction 
between the securities, viz , that in the mvum mdium the rents 
were apphed in satisfaction of the principal, and in Welsh 
mortgages they are received in satisfaction of the interest, while 
the principal remains undiminished. In one respect they agree 
— the estate is never forfeited The Welsh mortgage seems in 
fact more closely to resemble the ancient mortuim mdium (6). 

form ih — Mortuum vadium. — The mortuum vadium, or mortgage, is 

md%um mentioned by Littleton, Coke, and others, as so called because 
on breach of condition the estate was rendered indefeasible in 
the mortgagee, and absolutely lost to the mortgagor In this 
light it is placed by Lord Ooke, in contradistinction to the 
vivum vadium, and such seems to be the opmion generally 
adopted But Q-lanville gives a different meaning to the origin 
of the term He says, ‘^Mortuum vadium dicitur illud cujus 
fructus vel redditus interim percepti in nullo se acquierant 
and apphes it to the before-mentioned species of usury at com- 
mon law, viz , a feoffment to the creditor and his heirs, to be 
held by him until his debtor paid him a given sum, and imtil 
which he received the rents without account, so that the estate 
was unprofitable or dead to the mortgagor in the meantime ; 
and the exposition given by Grlanville seems the more sound, as 
it was rendered at a very early period of our history, while as 
yet the fetters on alienation were imremoved. We may there- 


(fi) See post, p 26 
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fore consider the mvum mdium to have implied a security, hy 
which the rents of land were from time to time apphed in 
reduction of the principal of the debt ; and the mortuim mdium 
to have originally implied a security, hy which, until payment 
of a given sum, the rents of land were ad mtenm lost to the 
owner, and received hy the creditor and unaccounted for, so that 
the debt remained undimimshed, which was at common law, as 
before remarked, in the event of the creditor dying possessed of 
the pledge, punishable as usury , and it must be observed, there 
was the like advantage, in one respect, to the debtor in this 
form of mortgage, as in the umim mdiimi^ viz , that the estate 
was never lost 

There is no trace of the period when this mode of mortgage 
fell into disuse In its stead arose the moituum mdium^ or 
mortgage, afterwards so well known at common law, and thus 
described by Littleton {c) “ Item ; if a feoffment be made upon 
such condition, that if the feoffor pay to the feoffee at a certain 
day, &c, forty pounds of money, that then the feoffor may 
re-enter, &c In this case the feoffee is called tenant m mort- 
gage, which is as much as to say in IVench, come mortgage^ and 
in Latin, mortuum ladxum And it seemeth that the cause why 
it is called mortgage is, for that it is doubtful whether the 
feoffor will pay, at the day hmited, such sum or not ; and if he 
doth not pay, then the land, which is put in pledge upon con- 
dition for the payment of the money, is taken from him for 
ever, and so dead to him upon condition, &o , and if he doth 
pay the money, then the pledge is dead as to the tenant, &o 

It is somewhat singular that Littleton should not refer to the 
explanation of the term as rendered by Grlanville ; and we may 
conclude that the original moxtmim mdium had by this time 
totally fallen into disuse and become obsolete. The moitgage 
described by Littleton was strictly an estate upon condition, 
that is, a feoffment of the land was made to the creditor, with a 
condition in the deed of feoffment, or m a deed of defeasance 
executed at the same time (for the common law does not allow a 
feoffment to be defeasanced by matter subsequent), by which it 
was provided, that on payment by the mortgagor or feoffor of a 
given sum at a time and place certain, it should be lawful for 
him to re-enter Immediately on the livery made, the mort- 
gagee or feoffee became the legal owner of the land, and m him 

(e) Sect 332 
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the legal estate instantly vested, subject to the condition (d) 
If the condition was performed, the feoffor re-entered and was 
in of his old estate, paramount to all the charges and incum- 
brances of the feoffee, whether in the Fer or in the Post {e), or 
in other words, above all persons, whether claiming through the 
feoffee, as heir, widow, or purchaser, or paramount, or colla- 
terally, to the feoffee, as the lord by escheat and the husband 
by cuitesy If the condition was broken, the feoffee’s estate 
was absolute and his estate was indefeasible, and all the legal 
consequences followed as though he had been absolute owner 
from the time of the feoffment But until breach of condition, 
possession was not in general given, which was a further dis- 
tinction between this mode of mortgage and the vimm vadium 
and old mo)tuiim vadium In order to protect the mortgagor 
from the eviction of the mortgagee, to which he was become 
liable, a proviso was inserted, declaring that, until breach of 
condition, the mortgagor might hold the estate; and on the 
other hand, the mortgagor engaged that in such event he would 
do all lawful acts for further assurance 

Although the common law ^ did not favour conditions, but 
required strict performance of them (/), yet it was in certain 
cases satisfied with the performance of the intent of the con- 
dition (^), though not performed in words; and although a 
difference was taken {h) between conditions to preserve and 
conditions to destroy an estate, the former being allowed to be 
performed as near the condition as could be, and the latter 
being dnctibsimi juns, yet conditions in mortgages, the per- 
formance of which, in fact, destroyed the estate of the mort- 
gagee, were favoured in the eye of the law, and rather 
considered as belonging to the class of conditions for preserving 
estates 

Thus mortgages stood at oommon law, and it is diificult to 
conceive, if the Courts of law had been so inchned (which it 
does not seem they were), on what principle they could have 
proceeded m giving the debtor rehef The forfeiture was com- 
plete, the mortgagee, by the default of the mortgagor, had 


{d) In 5 Bdc Abr , Mortgage, it is vests m tbe mortgagee, subject to be 
stated that *‘the mortgagor before defeated on performance of the condi- 
forfeiture, and whilst it remains un- tion by the mortgagor 
certain whether he will perform the {e) Oo Lit 239, a. 
condition at the time limited or not, (/) Ihd 205, a 

hath the legal estate m him ” This is {g) Shep Touchst, by Brest 139, 143. 

a mistake, the legal estate instantly (A) Co Lit 206, a 
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become the absolute owner of the estate; it could not he divested 
from him without a reconveyance, and there remained no remedy 
short of an actual legislative enactment, without disturbing the 
settled land-marks of property (i). 

A jurisdiction was, however, arising, under which the harshness EqmtaUe 
of the common law might he softened without an actual mter- 
ference with its prmciples, and a system estabhshed at once 
consistent with the security of the creditor, and a due regard for 
the interests of the debtor 

It may under this head be lastly remarked, that at the present EeconTeyance 
day, if the condition, mstead of determining the estate of the SSm 
mortgagee, be, that on payment, &o, the feoffee, &o. shall 
reconvey or re-assign the estate, there, notwithstanding the 
performance of the condition by payment within the appointed 
time, an actual reconveyance or re-assignment will be necessaiy 


(j) Notwthstaadmgtliengotir mih, opposed to the better feelings of the 
■which the common lav pumshed the people, and that a considerable degree 
breach of the condition, yet it is clear of obloquy attended those who took 

from the concurrent testimony of all advantage of it Thus in Beaumont 
our old dramatic writers, the chron- and Fletcher 
iclers of their times, that the law was 

Alathi —Thou hast undone a faithful gentleman, 

By takmg forfeit of his land 

A^nfe —I do confess I will henceforth practise repentance 
I will restore aU mHgages, forswear abominable usury 

The Night Wdher, or Little Thief 
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OHAPTBE II. 

OF THE HATURE AKI) INCIDENTS OF A MORTOAOE SECURITY. 

i, — Befinition of Mortgage — A mortgage, in the modern accep- 
tation of the term in this country, is a security created hy 
contract for the payment of a debt already due or to become 
due, or of a present or future advance, effected by means of an 
actual or executory conveyance of real or personal property, 
charging the mortgaged property with the payment of the 
money secured, redeemable at law only according to the strict 
legal conditions of the conveyance, but redeemable in equity 
independently of such conditions, and enforceable, in default 
of payment, by foreclosure or sale in heu thereof {a) 

A charge on real or personal property may arise by operation 
of law, or may be effected by contract In the present Treatise 
it is proposed to discuss only charges by contract. 

Charges by contract to secure a debt or loan may be effected 
by means of mortgage, pledge, or hypothecation 

According to the above definition, a mortgage arises out of 
contract between a debtor and a creditor for the payment of 
a debt or loan ; and herein it is distinguished from a charge 
arising by operation of law, either under a judgment or charg- 
ing order made by a Court of competent jurisdiction, or by 
way of lien as incident to contracts in which the parties stand 
in a relation to each other other than that of debtor and 
creditor by virtue of the mortgage contract itself, as, e ^ , vendor 
and purchaser, solicitor and client, and factor and principal. 

The definition excludes charges created by deed of settlement, 
or by testamentary disposition, as in the case of a jointure or 
portion secured by a term and also charges of debts or legacies 
created by wiU or codicil Such charges give no right of fore- 
closure (5), 

(a) In Ireland, and in many of the post, p 725 
Colonies, mortgages are generally en- (b) See Sampson v FatUson, 1 Ha 
foroeable by sale instead of foreclosure, 533,535, JenHn v Fow, 5 De G- & 

and the English Courts have power in a S. 107 , Fe Owen, (1894) 3 Oh 220. 
f oreolosnre action to decree a sale See 
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DEFINITION OF MORTGAGE’^ 

Mortgages are also distinguislied loj the above definition from cha-pteb ti 
powers of distress or entry given to secure the performance or Securities for 
observance of obligations other than the repayment of a debt or and 
loan, such as the execution of works, or the payment of rents, vance of 
or the keeping of conditions and covenants m leases, &o 

The term ‘‘ mortgage ’’ has frequently been defined as a Distmotion 
pledge (<?), and it is apparently derived from the Latin words 
mortuum vadiiim^^^ or dead pledge. But, even as regards 
real estate, and such personalty as is capable of complete 
transfer without actual or constructive delivery, it seems neces- 
sary, to the completeness of the definition, .to indicate that the 
so-called pledge must be made by means of a legal or equit- 
able conveyance or assurance of the property. And, as regards 
personal chattels, the use of the word pledge ’’ seems to 
overlook important distinctions between a mortgage where 
the title passes to the mortgagee by virtue of a bill of sale, 
though without delivery, and a pledge (strictly so called) 
where a qualified property passes by actual or constructive 
delivery of the chattels {d) 

The repayment of a debt or loan may be secured by hypothe- Hypotheca- 
cation, or equitable assignment oi ohoses in action or goods to gmshedfrom 
which the debtor or borrower is entitled, but which are owing 
by or in the hands of third persons. Such hypothecation ^ 
amounts to an appropnation of the specific fund or chattels, 
and may be effected either by agreement between the parties, 
or by an order on the holder of the fund or chattels {e) An 
hypothecation differs from a mortgage in that there is no actual 
or executory conveyance or assurance of the property appro- 
priated for payment of the debt or loan, and from a pledge m 
that there is no actual or constructive dehvery of the property. 

ii. — ^Assurance of Property by Mortgage. — The transfer of Difference 
property by way of mortgage is, according to English common 
law, to be regarded less as akin to the ’Romsm pignus or hppo- common law 
theca than as a conveyance on common law condition (/). By 
the civil law, the debt secured was regarded as the principal, 

{e) See Go Lit 205, a , Com Dig Chap LXIII pp 1458 e6 uq 

tit Mortffaget A , Dav Oonv 3rd ed {e) See post. Chap LXIV pp 1487 
vol u p 2. See also Gallon v Smooch, et seq 

2 Atk 435 (/) See Butler’s note, Co Lit, 

(d) See further as to the distmotion 205, a 
between mortgages and pledges, post, 
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and tlie security was meiely an incident When tlie deht was 
discharged, the security was extinguished, and, in case of default, 
until sentence was pronounced giving possession to the creditor, 
the ownership of the debtor was not displaced {g) But, accord- 
ing to the common law of England, immediately upon the 
execution of a mortgage, the property vests in the mortgagee, 
subject to a condition for redemption and defeasance on pay- 
ment of principal and interest on a specified day (/^) If the 
money is paid on that day, the condition is performed, and the 
mortgagor is entitled, like any other grantor of an estate con- 
ditioned upon his performance thereof, to re-enter and hold the 
property as of his former estate. If, however, the money is 
not paid on the very day, then, at law, the property becomes 
vested in the mortgagee absolutely, and discharged from the 
condition The strictness of the legal conception of a mort- 
gage has been, as will be seen hereafter (i), materially modified by 
the doctrine of redemption introduced by the Court of Chancery. 

A mortgage may be effected by means of a legal or an equit- 
able assurance By a legal mortgage, the legal estate in the pro- 
perty IS conveyed to the mortgagee, subject to the mortgagor’s 
right to redeem at law, on the day specified, and, m equity, at 
any time until foreclosure or sale An equitable mortgage 
does not pass the legal estate to the creditor, but operates by 
way of equitable or executory assignment or transfer Such 
charges are usually effected either by mortgages in the 
ordinary form of property already in mortgage, or by in- 
struments charging without expressly purporting to convey 
property, or by express or imphed agreements to give a legal 
mortgage. 

As will be seen hereafter, an instrument charging without 
expressly conveying property may give to the creditor a right 
to call for a legal mortgage {k) 

Equity will specifically enforce the performance of an agree- 
ment to give a legal mortgage as a security for a subsisting 
debt or an actual advance, and until such mortgage is given, 
will treat the agreement as an executory assurance, equivalent 
to an actual assurance so far as the equitable rights and remedies 
of the parties are concerned (/) 


(g) Bao Abr txt Mortgage, A ugoet, p 128 

(^) In modem times a proviso for (^) See post, p 11 

reconveyance has been substituted for {h) Post, pp 48 et seq, 

the old condition of defeasance See (t) Post, p 48. 
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The agreement for an assurance by way of mortgage may be 
in express terms, evidenced by deed or other writing ; or it may 
be raised by implication, as in the ease of an equitable mort- 
gage by mere deposit of deeds without any agreement in 
writing (w). 

It may be laid down as a general proposition, with few excep- 
tions, that every species of property, real or personal, corporeal 
or incorporeal, moveable or immoveable, in possession, remainder, 
expectancy, or even in action, may be the subject of mortgage 
Manors, lands and tenements, freehold, copyhold, and leasehold ; 
remain del s or reversions, rents, franchises, advowsons, rectories 
impropriate, tithes, bills of lading, ships, freightage, articles of 
merchandise, bills of exchange, debts, government annuities, 
title deeds, and even possibilities, may, according to their several 
natures, be conveyed, transferred, dehvered, or assigned, by way 
of mortgage security. 

iii, — Mortgage creates a Charge on the Mortgaged Property — 
The effect of a mortgage is to charge the moneys secured upon 
the mortgaged property and to make it answerable for the 
repayment of such moneys 

It IS, indeed, usual to insert in mortgage deeds covenants by 
the mortgagor to repay the principal sum secured on a specified 
day, and to pay interest thereon m the meanwhile, and also 
thereafter, until the principal is repaid The effect of these 
covenants is to create a personal contract between the mortgagor 
and mortgagee for payment of the money, and to render the 
mortgagee to whom they are given a specialty creditor, but such 
covenants are not a necessary part of the mortgage security. 
Notwithstanding a judicial dictum to the contrary (n), it is clear 
that a mortgage does not of itself imply a debt by specialty. 

A mortgage, if secured by covenant or bond (o), is a debt of 
specialty, although the money so secured be not actually paid 
to the mortgagor, but consist of a sum which the mortgagor 
has previously covenanted to pay to the mortgagees as trustees 
of a voluntary settlement, and which sum such trustees have 
agreed to lend him on that security (p), 

{m) Carter v Wake, 4 Oh. D 606 (o) Bonds -were formerly often taken 

And see post, Chap VII pp 64 et seq. as a collateral security for the repay- 

(n) See Cation v. Kaneoek, 2 Atk. ment of mortgage moneys, hut the 
435^ practice has become obsolete 

(p) Tanner v Byne, 1 Sim. 160, 
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NATURE^ ETC. OF MORTGAGES GENERALLY. 

If a mortgage does not contain any ooyenant for payment, 
nor IS accompanied Iby a collateral bond, the debt is a simple con- 
tract debt In snob a case, the fact of the advance being made 
at the request of the mortgagor, raises a contract by parol, which 
is not merged in the mortgage as a security of a higher nature, 
and the mortgage will be considered as a collateral security, and 
therefore, before the Judicature Act, an action of debt or of 
assumpsit lay (q) So m equity, Every mortgage implies a 
loan ; every loan a debt ; and though there were no covenant 
or bond, the personal estate of the borrower must remain 
liable to pay off the mortgage ” (>) 

A provision in a mortgage deed, that the money is to be 
repaid on a certain day, imports a covenant for repayment on 
that day (s) 

If a debtor for a collateral purpose executes a deed by which 
he admits the debt, even though he conveys property to a trustee 
upon trust to sell and pay the debt out of the proceeds, that will 
not raise an implied covenant to pay, where the acknowledg- 
ment appears to have been made solely for a collateral purpose ; 
though, as a general rule, such a covenant will he implied from 
an unequivocal acknowledgment in a deed of such a liability (t) 

A deed reciting a simple contract debt, and agreeing to 
execute a further security with all incidental covenants, con- 
stitutes a specialty {tc ) ; a mere recital of a debt will not be 
sufficient {os) 

A covenant for payment is not usually inserted in a "Welsh 
mortgage, nor is such a covenant inserted in a mortgage of 
copyholds by actual surrender, though the mortgagor is usually 
required to execute a collateral deed oontaming such a cove- 
nant, and also any other covenants necessary for maintaining the 
security, or otherwise incident to the terms of the contract (y) 


{q) Tates v Aston, 3 G & D 351 , 
AUenby v Dalton, 6 L J K B 312 , 
Sodges v Croydon Canal Co , 3 Beav 
86 

(r) Per Lord Talbot m King v 
King, 3 P Wms 368 ALiid see Cope 
V Cope, 2 Salk 449 , Thomas v Terry, 
Glib Eq Rep 110 , Ancaster v 
Mayer, 1 Bro O 0 454, 464 , Quarrell 
v Beokjoid, 1 Madd. 278 

Kart V Kastem Union Bail Co , 
7 Excb 246 , 8 Exch 116, See Sutton 
V. SuUm, 22 Oh. B. fill, 516, O A. 


(jf) Courtney v Taylor, 6 Man & Gr 
851 See Mai ryat v Marry at, 28 Beav 
224 , Isaacson v JETarwood, L R 3 Oh. 
A 225 , Kidd v Boone, L R 12 Eq 
89 See as to the effect of snob an ac- 
knowledgment on the Statute of Limi- 
tations, post, pp 977 et seq 

(w) Saundeis v Milsome, L R 2 Eq 
673 

(x) Jackson v North Kastern BaiL 
Co , 7 Oh. B 573 See lorn v Blwes, 
3 Brew 25 

(y) See LawUy v. Mooper, 3 Atk. 
278, at p 280 Andsee^os#, p 160 
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Personal liabilityy express or implied, is not, bowever, neoes- cHArTEs ii 
sarily incident to a mortgage A charge by way of moitgage Exclusion 
upon property may be so framed as to exclude all personal SlbSty 
liability of the mortgagor A mortgage of a term for the mortgage 
purpose of raising money for portions usually imposes no ^ 
personal liability upon the borrowing trustees of the term; 
and, though a covenant by the tenant for life to keep down the 
interest is usually inserted in the mortgage deed, such a cove- 
nant is collateral and merely ancillary to, but not an essential 
part of the mortgage security (s). The absence of a covenant 
for payment m no way affects the mortgagor’s right of redemp- 
tion (a) 

iv. — Bight of Bedemption essential to Mortgage. — The right Pnuoipies of 
of redemption is an essential and inseparable attribute of a mort- followed m 
gage security It has been already said, that, by the civil 
law, the debtor might redeem the estate on payment of his 
debt at any time before sentence passed It is evident how 
opposed to this is the doctrine of forfeiture at common law 
The absolute forfeiture of the estate, whatever might be its 
value, on breach of the condition, was, in the eye of equity, 
an injustice and hardship, although perfectly accordant 
with the system on which the mortgage itself was grounded 
The Courts of Equity, founded on the principles of the cml law, 
gradually succeeded, by an introduction of those principles, in 
moderating the severity with which the common law followed 
the breach of the condition 

Though they could not alter the legal effect of the forfeiture at Rule in equity 
common law, they operated on the conscience of the mortgagee, rede^pf^n^^ 
and, acting in personam and not %n rem^ they declared it unrea- 
sonable that he should retain for his own benefit what was 
intended as a mere security; and they adjudged that the breach 
of the condition was in the nature of a penalty, which ought to 
be relieved against, and that the mortgagor had an equity to 
redeem on payment of principal, interest and costs, notwith- 
standing the forfeiture at law 

Against the introduction of this novelty, the judges of common Conflict 
law strenuously opposed themselves , and though ultimately of 
defeated by the increasmg power of equity, they nevertheless in common law 
their own Courts still adhered to the ngid doctrme of forfeiture, 

(») See Moyer v Zwoxnyion, 1 P 496 
Wms 268 , Mellor v. Lm^ 2 Atk, 494, (a) See %nfra^ pp 12, 13 
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and consequently the law of mortgage fell almost entirely within 
the ]urisdiotion of equity, with the result that, as the Courts of 
Equity became established in power, the doctrine of the equity 
of redemption became fully recognized (b) 

It was a necessary corollary to the establishment of this doctrine 
to lay down the rule that the debtor could not, even by the most 
solemn engagements entered into at the time of the loan, pre- 
clude himself from the right to redeem, as is expressed in the 
well-known maxim, Once a mortgage always a mortgage ’’ 

It IS therefore a well-established rule that equity will control 
even an express agreement of the parties, and will let a man 
loose from his agreement, and, even against his agreement, admit 
him to redeem a mortgage (c) ; and that whatever clause or 
covenant there may he in a conveyance, yet if upon the whole it 
appear to have been the intention of the parties that such con- 
veyance shall only he a mortgage, or pass an estate redeemable, 
a Court of Equity will always construe it so, and reject any 
stipulation seeking to negative or fetter the right of redemp- 
tion {d) 

So, it was held that no condition could he valid which pur- 
ported to restrict the right of redemption within a limited period, 
as the life of the mortgagor (e) 

Nor did the attempt better succeed to confine the right of 
redemption to a particular heir or class of heirs Thus, where 
a mortgage deed contained a proviso for redemption by the 
mortgagor or the heirs male of his body, and a covenant by the 
mortgagor that no one but himself or the heirs of his body 
should he admitted to redeem, the jointress was allowed to 
redeem, though circumstances were adduced to explain and 
support the proviso and covenant (/). 

It IS clear, notwithstanding a dictum to the contrary in the 
case last referred to, that the absence of a covenant for repay- 
ment of the money, or of a collateral bond, cannot afiect the 
right to redeem , for though these are collateral securities (as 


(b) See Langfo'td v Barnard, TotbiU, 
134, temp Eliz , JBmanuel College v 
Bvans, 1 Rep in Oh 10, temp Car I 
(^!!) JEoward v Sail ms, 1 Vem 192, 
and see East India Company v Athyns, 
ComyiiS, 349, where arguendo it is said, 
equity will reheve, even if the mortga- 
gor take his oath not to redeem 
{d) 5 Bac Ahr 5 , jSeton v Slade, 7 
Ves 266, 273 

(e) Sewomib y. Bonham, 1 Vem 7 , 


reversed on special grotmds See post, 
p 19, Silvmgton v. Gardmei, cited 
1 Vem 192 And see Spurgeon v 
Collier, 1 Ed 66, Jason v Eyte, 2 Oh. 
Ca 33 , Brice v Berne, 2 Freem 268 ; 
Goodman v Grierson, 2 Ba, & Be. 
278 

(/) Soward v Sa^ns, 1 Vem 33, 
190 See Bloyer v^ Lavington, 1 P 
Wms. 271 , Melhr v Lees, 2 Atk. 494, 
496. 



RIGHT OF FORECLOSURE. 


13 


has Ibeen seen) creating a personal obligation on the mortgagor, 
yet independently of them every loan implies a debt, and the 
right to redeem proceeds on the principle that a creditor shall 
not obtain advantage by his security beyond his principal, interest 
and costs The bond or covenant may tend to explain a trans- 
action and show the intention of the parties in a doubtful case 
to create a mortgage , it may be good matter of evidence ; but 
neither of them is a necessary ingredient in the creation of a 
mortgage , for, to apply the remedy, equity only requires to be 
satisfied that the conveyance was originally intended as a secu- 
rity for the payment of a sum of money, whatever form the 
security may take {g) 

V. — ^Mortgage enforceable by Foreclosure. — In strictness, where 
there is no right of foreclosure, there is no mortgage Where, 
upon a deed of grant of lands subject to a limited power of 
redemption, the question was, whether the deed was to be con- 
strued as a mortgage, or as a conditional sale (7^), the rule was 
thus expressed by Lord Manners — The fair criterion, by which 
the Court is to decide whether this deed be a mortgage or not, 
I apprehend to be this, are the remedies mutual and reciprocal ^ 
Has the defendant aU the remedies a mortgagee is entitled 
toP^^(^). 

So, where an estate was conveyed to a person in trust that the 
same should stand charged with a principal sum and interest, 
with a power of sale, it was held that this was not a mortgage 
entitling the grantee to foreclosure [j) So, a trust to pay out 
of rents and profits is not strictly a mortgage, as there is no 
right of foreclosure (7:) ; nor, for the same reason, is an equitable 
charge created by will upon a reversionary interest m land (7) 
But the Court will presume an instrument intended as a secu- 
rity to be an ordmary mortgage entithng the mortgagee to 
foreclose, unless the terms exclude such construction {m). 


(ff) See Kinff v 3 P Wins 

360 , Mellor v Leea, 2 Atk 494, 495 
(A) As to the difference between 
conditional sales and mortgages, see 
post^ p 19 

(t) Goodman v Grmson, 2 Ba & Be 
274, at p 279 

{j) Sampson v FaiUson^ 1 Ha 633 
See Jenlm v iSow, 6 Be G & Sm 107 , 
Sohueitzer v Mayhem ^ 31 Beav 37 
(/?) Tayhr v Bmerson^ 4 Dr & War. 
117 See Slade v Fngg^ 3 Ha 35; 


Fell V Carter^ 17 Beav 11 Such 
incumbrances, however, have other in- 
cidents of a mortgage, as, for instance, 
the right of redemption, Sehwe%tzer 
V. Mayhem, 31 Beav 37, WieKs v. 
Scnvens, 1 J & H 215, 218 , Fearce 
V Menu, L R 5 Ch A 230 And, 
accordinglj, they are sometimes, in 
a popular sense, induded by convey- 
ancers under the term mortgages ” 

l) Fe Owen, (1894) 3 Oh. 220. 

m) Falfe v Ford, 2 Bx &: War 480. 
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CHAPTER 11 


Mortgage of 
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capital of 
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Principle of 
the lules 


In a recent case (;^), where foreclosure was claimed in respect 
of a mortgage of uncalled capital of a company, the claim was 
allowed, although it had never previously been made in respect 
of property of the kind in question, apparently upon the ground 
that every mortgage imports a right of foreclosure, irrespective 
of the nature of the property comprised m the security. 

That foreclosure is essential to a legal mortgage is evident, 
if the strict terms of the mortgage contract and the grounds on 
which equity interferes to mitigate the strictness of that contract 
are considered By such a mortgage the property is conveyed 
to the mortgagee subject to a condition for redemption or recon- 
veyance if the money is paid on a specified day ; on default in 
payment, the conveyance becomes at law, and according to the 
strict terms of the contract, absolute, and, but for the inter- 
ference of equity, would operate as a foreclosure. In order to 
moderate the severity and consequent hardship incident to a 
strict enforcement of the contract, equity has interfered to pre- 
vent it from having its full effect, and when the ground of 
interference is gone by the non-payment of the debt, equity 
simply removes the stop it has itself put on, or, in other words, 
decrees foreclosure (o). And the same principle has been 
applied by the Courts of Equity with respect to equitable 
mortgages The result appears to be that the mortgagee is 
entitled to foreclosure (subject to the j'urisdiction to order a 
sale in heu of foreclosure (p ) ) in all oases where, but for the 
mterference of equity, foreclosure would, in effect, have followed 
ecc contractu j so that foreclosure is a necessary incident of every 
transaction which the Court treats as a mortgage {q). 


Mortgagee vi. — Collateral Advantage cannot be obtained — ^It is a well- 
pfiSipaif estabhshed rule in equity that a mortgagee will not be allowed, 
interest, and suoh, to avail himself of the necessities of his debtor so as to 
obtain a collateral or additional advantage beyond the payment 
of principal, interest, and costs The prmciple underlying the 
decisions is that a creditor shall not be allowed to have interest 
for his money and an advantage besides for the loan of it, so as 
to clog the redemption ” The rule, as stated by Lord Hard- 
wieke, is that, if any fetter is laid upon redeeming the mort- 

(») BadUiy Worley, {ISQi) 2 Ch 170 p 1016 

(<3) See Jessel, M R , in Carter y {q) The exception in the case of a 
TiTakey 4 Ch D at p 606 Welsh mortgage, which depends on the 

{p) This jnnsdiction wiU be con- different nature of the contract, will he 
Bidered later See Chap. XLIX , considered hereafter Seepi>s)f, p 27 
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gaged estate by some original agreement, either in the mortgage ^ 

deed or a separate deed, it will not avail, where it is done with 
a design to wrest the estate out of the hands of the mort- 
gagor (0 

Accordingly, equity will not allow the mortgagee to enter Agreement m 
into a contract with the mortgagor, at the time of the loan^ for 
the absolute purchase of the lands for a specific sum, in case equity of 
of default made m payment of the mortgage-money at the 
appointed time, justly considering that it would throw open a 
wide door to oppression, and enable the creditor to drive an 
inequitable and hard bargain with the debtor, who is rarely 
prepared to discharge his debt at the specific time {i) 

Thus, where 16,000^ was lent on mortgage, and, by a separate Agreement' 
deed, the mortgagor covenanted that he would, on bemg required Qonve^anoe^of 
so to do, convey to the mortgagee ground rents of the value of ground rents. 
16,000/ , being part of the mortgaged estate, at twenty years’ 
purchas'e; on a bill for redemption, the mortgagee insisted 
on the agreement, but redemption was decreed on payment 
of principal, interest, and costs, without regard to the covenant, 
which was set aside as unconscionable (/). 

So, where an insurance society advanced a sum of 10,000/ Agreement 
on a reversionary interest of the mortgagor contingent on his 
surviving his father, and by a separate instrument the mort- loan shall be 
gagor agreed that a policy of life assurance which was effected ^ort^^lee^ 
as part of the loan transaction should m certain events belong 
absolutely to the trustees of the society, it was held that, in 
accordance with the equitable doctrine against fettering the 
right of redemption, the mortgagor was, notwithstanding the 
agreement, entitled to the policy moneys after payment of the 
moneys secured by the mortgage (w). 

But care mtist be taken to distmguish between the last- Bigbtof 
mentioned rule and a case with which it may be confounded, pre-emption. 

VIZ , an agreement by the mortgagor, in case of sale, to give 

the mortgagee a preference of pre-emption, which, if claimed 
within a reasonable time, wiU be enforced (a?) And although 
at first view this may seem to be withm the objection raised 
by equity, viz , that of giving the creditor a collateral advan- 

(r) MelloTY Zees, 2 Atk 494, 495 (m) Saltr Marqum of Iforihamptm^ 

(s) J^riee v 2 Freem 258 , (1892) A 0 1 See post, p 292 

Willett V Wvnnell, 1 Vem 488 , Bowen (a?) Orhy v Trigg, 9 Mod 2 , Be 
Y JSdwards, 1 Rep in Ob 221 , Be JBdwards, 11 Ir Ob. R 367 See 

Bdwards, 11 Ir Ob E 367 Dawson y Dawson, 8 Sim 346, Cooh^ 

{t) Jennings v. Ward, 2 Vem 520. son v Coolson, 8 Sim 629 
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tage over and above bis principal and interest, yet on closer 
inspection it will be found clear of tbe rule. The option of 
sale is still left witb the mortgagor ; be may redeem or sell, 
nor is be tied down to price ; all that is stipulated for is, that if 
be thinks fit to sell, be shall give tbe mortgagee tbe refusal (y). 
Eights of pre-emption, however, are construed strictly (s) 

Some writers (a) have also considered tbe general rule, that 
tbe mortgagee shall not be allowed to enter into a contract witb 
tbe mortgagor, at tbe time of tbe loan, for tbe absolute purchase 
of tbe land for a specific sum m case of default m payment of 
tbe mortgage-money at tbe appomted time, not to apply m case 
tbe payment of tbe money advanced and interest be bmited to 
a particular period ; and for this doctrine tbe case of Tashurgh 
V JBchhn {b) is advanced as an authority But this case was 
determined on circumstances so special that it is scarcely an 
authority for any subsequent case, and is hardly applicable to 
tbe matter in question (<?). 

The rule will not be extended so as to forbid agreement for 
tbe purchase of tbe equity of redemption, entered into bond fide 
and subsequently to a mortgage which was made and concluded 
without reference to any such agreement, though followed by a 
subsequent agreement between the parties, that tbe mortgagor 
might have tbe estate on payment of principal, interest, and 
costs {(1) , nor will tbe rule apply to tbe case of a release of the 
equity of redemption, witb a collateral agreement to reconvey 
on repayment of tbe purchase-money {e) 

An agreement for tbe release of tbe equity of redemption to 
tbe mortgagee not acted on for many years was, under tbe 
circumstances, treated as abandoned (/) And in one case, 
where the mortgagee took a conveyance of tbe equity of 
redemption, but allowed tbe mortgagor to continue in posses- 
sion for a considerable period, it was held that tbe mortgagor 
might redeem {g) 

Mere inadequacy of price is no ground for setting aside a 


[y) Bowen y Edwards, 1 Rep in Ck 
221 

[z) See cases cited a, p 15, n (a?), 
and Ee Edwaids, 11 Ir Eq R 367 

(a) 1 Pow Mortgage, ftk ed 626 

(&) 2Bro P 0 265 

(c) But see Pow Mortgage, 4tli ed 
183 

(d) Oottm ell v Tm chase, Ca t Talb 
(Wimams) 61 See Waters y Groom, 
11 d &F 684 


(e) Ensworth v Griffith, 15 Vin Ab 
468, pi 8, Gossip V Weight, 9 Jnr 
F" S 692, Lincoln v W'iight, 4 De G 
& J 16 See also Berry v Maiston, 2 
Pro G 0 397 , Barrell v Sabine, 1 
Vern 268 

(/) Eu^hhrooh y Lawrence, L R 5 
Ch A 3 

ig) Urn ns Y Glib Eq Rep 
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purcliase of the equity of redemption made by the mortgagee oHA^TEsn 
in consideration of the mortgage debt, since where no money is of price ^ 
advanced at the time of the agreement, no advantage could be 
taken of the debtor’s distress (h). So where the transaction 
was fair, though the full value was not given, the agreement 
was enforced {t) 

It may be here incidentally remarked that, if the executor of 
a mortgagee of a term of years purchases the equity of redemp- tom ^ 
tion in fee for a small sum in his own name and for his own fee 

benefit, he will be considered a trustee for the benefit of his 
testator’s estate (h) 

A sale or release to a mortgagee of the equity of redemption Effect of 
will be supported, unless there is fraud or pressure (/) The 
onus of proving fraud or misrepresentation rests on the party 
seeking to impeach the deed (m) The right to set the release 
aside may be purchased from the mortgagor or his assignee (m) 

Upon the principle that a mortgagee shall not be allowed any Lease by- 
advantage collateral to his mortgage, equity will not permit a ^ortofee 
mortgagee to accept a leaso from the mortgagor by which he 
would obtain a benefit beyond the payment of principal, inte- 
rest, and costs, to which he is entitled by virtue of his mort- 
gage 

Where there are circumstances of oppression and fraud, such 
a lease would, of course, be set aside (n) ; and it would seem 
that such a lease for a long term of years (as 999 years), at a 
rent no higher than would be reserved on a common occupation 
lease if the rent were a fair rent, would be set aside even with- 
out circumstances of oppression or fraud, on the principle that 
the parties were not on equal teims, and that such a lease was 
in effect a departing with the inheritance (o ) ; m fact, any lease 
from a mortgagor to a mortgagee will be looked at with sus- 
picion, especially if the latter obtams any advantage beyond 
his interest (j?), A lease, however, for twenty-one years, at a 
fair occupation rent, was supported (q) ; and a lease will not be 


[h) Furd%e v Millet^ Taml 28 
h) Chambers v Waters, 11 Cl & F 
684 

(^) Foslrooke y Balguy, 1 My & K 
226 

(^) FordY Olden, L R 3Eq 461 See 
XmghtY MagonbanTcs, &G- 10; 

Fm die y Millet, Taml 28 And see 
Massey y Johnson, 1 Excb. 241 , Barton 
y Bank of New South W^tles, 15 App 

VOL. I, — B. 


Cas 379, P 0 

(m) Melbourne Banking Co , Limited 
y Brougham, 7 App Gas 307. 

(n) Qubbms y, Gieed, 2 Sob & L 
214 

{o) Webb y Bo'^ke, 2 Sob & L 661 
Ij) Miekes y Cooke, 4 Dow 24, 25 
(^) Morony y G*JDea, 1 Ba & Be 
109 


C 



18 


KATUKE, ETC. OF MORTGAGES GENERALLY. 


(msTEnu, set aside because tbe value has changed in the lapse of years (q) 
Where a mortgagee took a lease from the mortgagor subsequent 
to a puisne mortgage, he was treated as mortgagee in possession, 
but no objection was raised to the lease (/) Leases in nature 
of a Welsh mortgage stand on a different footing (s) 

Restrictions The Courts, fearful of opening a door to fraud and usury, 
to ]^e^nt^^^ have imposed numerous other restrictions on the mortgagee so 
eqmt^S prevent him from clogging the equity of redemption, as, 

redemption, for instance, that he shall not be permitted, as a general rule, 
to make any charge by way of bonus or commission in con- 
sideration of the advance (t ) ; nor to stipulate for mterest at an 
increased rate on default (w), or for compound interest {x) ; nor 
to make any charge for his personal trouble (y) ; nor appomt 
himself the receiver, even under an express agreement for that 
purpose with the mortgagor (s) ; for he is entitled to no benefit 
beyond his principal, interest, and costs, besides that such an 
agreement might subject the mortgagor to imposition, and, 
under the old law, have tended to usury. 

So, also, until the recent Act (a), a solicitor-mortgagee was 
not generally allowed to charge profit costs (i) 

Exoepti^to The preceding authorities show with what jealousy eqmty 
of tas looked ou every attempt made to counteract or oppose its 

cases of fauuly interference in behalf of the mortgagor ; but its object being to 
ments. protect him at a time when his necessities may have placed him 
at the mercy of the mortgagee, cesmnte causd cessat etiam lex , 
and therefore the general rules of equity before stated will 
admit of a very considerable exception in cases in which there 
IS evidence of mtention in the nature of the transaction, that 
provision was intended to be made by the mortgagor for some 
branch of his family, or that the mortgage was intended by 
him in ihe nature of a family settlement Thus, where the 
right to redeem was confined to the mortgagor during his life 
only, but there was an express covenant that the mortgagor 
might redeem at any time durmg his life, so that the mort- 
gagee could not have compelled the mortgagor to redeem, and 
it was proved that the mortgagor had a kindness for the mort- 

(oS JECickesY Cooke^ 4 Dow 24, 25 (a;) pp 131 etseq 

(r) Greggs Arnott^lA &G t Sug \y) See^os^, p 1203 

24 A M p 1192 

(s) p 26 (a) 68 & 69 Vict c 26 

U) Seeposl,p 1146 (6) Seepos^, p 1194 

(«) See post, p 129 v / ^ 
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gagee, liis near relative, and intended liim to Lave tLe land, 
and that tLe restriction of redemption was inserted only for a 
particular reason, it was Leld by Lord Keeper NortL (c), re- 
versing tLe decision of Lord NottingLam, 0 {cl)^ tLat redemp- 
tion after tLe death of the mortgagor must be refused TLe 
like doctrine governed a case (e) in which a man, by settlement 
on Lis marriage, reserved to himself the option of paying a sum 
of money, or letting the settlement stand (/) In Jaso}i v. 
Eyre [g) redemption was decreed, although it might have been 
fairly regarded as coming within the same exception, on the 
ground of the transaction being mtended by way of settlement 
or family provision In this case parol evidence was offered 
and read on both sides, which the Court took no notice of, but 
rejected. It will be observed that, in Newcomb v Bonham (A), 
the ultimate decision was expressly founded on parol evidence 
of the mortgagor’s intention, and at the present day such evi- 
dence would be clearly admissible (e) 

vii. — Bistmction between Defeasible or Conditional Purchase 
and Mortgage — With reference to the rule already con- 
sidered (7v), that a mortgagee wiU not be allowed to obtain 
for himself an advantage collateral to his security, mortgages 
must be distinguished from contracts for purchase, subject to a 
right for the vendor to repurchase within a limited time, or 
subject to a condition avoiding the conveyance if the vendor 
pays a specified sum at a fixed date In such instances the 
vendors will be strictly kept to their contracts, which are regarded 
as defeasible or conditional purchases, creating only a right of 
repurchase m accordance with the condition, and not as imposmg 
such a right of redemption as in the case of a mortgage (/) 

So, where a certain sum had been lent without security, and 
an agreement was entered into that if the money so lent, together 
with certain further advances, were not repaid by a specified 
day, the lease of a farm should be assigned to the lender with- 
out any further consideration ; it was held that the relation of 


(c) Bonham v ITemomh, 1 Vein 
231 



Mwoomb Y Bonham, 1 Vein 7 
K%ngY BiomUy,^’^(i Oa Abr 


(/) And see Wohton y Aston, Hard 
611 , Eampton y Spmeer, 2 Vem. 288 


2 Ob Oa 33 
(h) IVem 7 

(t) Bwhards y 8yms, 2 Eq Oa Abr 
617 See %nfra, p 23 
{h) Ante, p 14 

(0 Bitnmng y Bmmng, 1 L J Ob 

66 
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vendor and p’orohaser, and not that of mortgagor and mort- 
gagee, was constituted by the agreement {m) 

So, also, where an equity of redemption was absolutely con- 
veyed, and subsequently it was agreed between the parties that, 
if the vendor should desire it, he might have the estate back on 
payment of the purchase-money with interest and costs, the 
transaction was held to he a sale and not a mortgage (^i) 

Where the purchase-money of an estate was paid by a third 
person on behalf of the purchaser, and a further sum also 
advanced, and it was agreed that the estate should he conveyed 
to such third person, and that, if the purchaser repaid the sums 
with interest by a future day, then the agreement was to he 
void, and if not, then the sale was thereby confirmed absolutely 
to the other party ; it was held that the agreement constituted 
a conditional purchase {p) 

The right of repurchase is a privilege, and is only to be exer- 
cised upon a strict performance of the terms (j?), unless the terms 
are waived {q ) ; otherwise the grantee’s estate wall become abso- 
lute (r) 

In Bavis v Thomas (5), tbe mortgagor released to the mort- 
gagee his equity of redemption, and the mortgagee granted him 
a lease for ninety-nine years determinable on lives at a rent, 
with a proviso that, if he paid the rent regularly, he might 
redeem within five years, and in default the agreement was to 
he void ; it was held that the privilege of redemption was lost 
on non-payment of the rent at the periods fixed for that purpose 
But, where a time is fixed for the repurchase, and the terms 
depend on the result of an account which has not been rendered 
by the other party, a reconveyance will he decreed (^), 

It is not always easy to discriminate between a mortgage and 
a purchase qualified by a power to repurchase (u) In deter- 
mining questions of this nature, it must he borne in mind that 


1163 


Ta^lply V Sheathet, 8 Jur 3V S 


{n) Cotter ell ST ^Purchasej 02i& t Talb 
(Williams) 61 See Neal v MourtSy 
Best, 697 , Brooke v Garrod, 2 De Gr 
& J 62 , Ward v Wolverhampton 
Water-v>oiks Co B 13 Eq 243 
{ 0 ) Be'iry v Meddoweroftj 4 Beav. 
197, affirmed, 10 Beav 141 
(p) Gosstp V Wriffht, 9 Jar 17 S 
692 , Joy V Birchi 4 01 & E 58 
(?) ^^9^ y W^sden, 16 Beav 239. 


(r) Floyer v Lamnyton^ 1 P Wms 
268 , Mellor v 2 Atk 494 

(s) 1 B & My 606 And see Joy v 
Birohf 10 Bli 17 S 241 , Williams v 
Owen^ 5 My & Or 303 , St John v 
Wmeham, cited 3 Swanst 631 

{t) Bonsford v Bankey^ 9 W B 
363 ^ 

(«) Sevier Y Greenway ^ 19 Ves 418, 
Fee V Cohme, 11 Ir jB3q Bep 406 , 
Wat&nsY Mynn, 14 Jur 341, Murphy 
V Tayloy^ 1 Ir Ob 92, Ogden v. 
Battams, 1 Jur 17 S 791, 
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a mortgage cannot Tbe a mortgage on one side only ; it must Ibe ohapteb n 
mutual (x) 5 that is, if it be a mortgage mth one party, it must 
be a mortgage with both But the rule only requires that it 
shall not be competent to one party alone to consider it a mort- 
gage In other respects the rights of the parties may be dif- 
ferent, for it happens not unfrequently, that one party may not 
be able to foreclose at a time when the other may redeem {y) 

So, in Williams v. Oxcen (s), it was held that if the parties Agreement 
intended an absolute sale, a contemporaneous agreement for a not^Sd 
repurchase not acted upon will not of itself entitle the vendor to 
redeem. The Lord Chancellor seemed to attach some weight to 
Goodman v Grierson (a), in which Lord Manners held, that the 
fair criterion to ascertam whether a transaction be a mortgage 
or not is, whether the remedies are mutual and reciprocal (b) 

The rule is that pnmd facie an absolute conveyance, containing 
nothing to show the relation of debtor and creditor, does not 
cease to be an absolute conveyance and become a mortgage 
merely because the vendor stipulates that he shall have a right 
to repurchase In every case the question is what, upon a fair 
construction, is the meaning of the mstruments (c), and the 
absolute conveyance will be turned into a mortgage if the real 
intention^was that the estate should be held as a security for the 
money {d^ The deed may be absolute m form but still a mort- 
gage ((3), and the absence of a proviso for redemption will not 
prevent its being a mortgage (/) . 

The payment of interest will be evidence that the transaction Payment of 
was intended to_be a mortgage (^) • mterest 

The fact that the plirChase-money is not near the value of the Undervalue, ^ 
property may be taken into consideration as tendmg to show 
tbar the transaction was a mortgage (A). 

The payment by the grantor of the expenses of the convey- Payment of 
ance will raise a pnmd facie^ but not a conclusive, presumption ^ 

upon this question (i) 


{x) Kowmd V 5«m9, 1 Yem 192 
See Coplestone v Boxwell^ 1 Oh Ca 1 , 
White V JEwerf 2 Vent 34:0 , Stokes v 
Vertm, 3 Swanst 634 , Goodman v, 
Grierson, 23a, &Be 274 As to Welsh 
mortgages, see posf, p 27 

{p) See Talbot Y Biaddyl, 1 Yem 395 
(a) 6 My & Or 306 Bart ell y 

Sc^ine, 1 Yem 268 , Watet s v Mynn, 
14 Jut 341 

{a) 2 Ba & Be 274 
{b) Goodman y Grierson, 2 Ba & Be 
274, cited m WiUmns v Owen, 6 My 
&Or 306 


(c) Aldetson y White, 2 De Q- & J 
97, 105 , Shaw y Jeffry, 13 Moo P 0 
432 

iJ) Bouglas v. Culvetwell, 4 D^Q- F 
&J- 20 

[e) Barnhat t y Greenshields, 9 Moo 
P 0 18 , BLoltnes y Mathews, 9 Moo 
P 0 413 

(/) BellY Cartet, 17 Beav 11 
Allenby Y Dalton, blj J K B 312 

{h) Thornbormgh y Baker, 3 Swanst 
628, 631 

(t) Alderson y White, 2 De G{- & J. 
97. See Langton y Morton, 6 Beav 9 
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A similar inference will he raised where the conveyance 
stipulates that the grantor shall give notice of any intention to 
repurchase on repayment of the purchase-money and interest 
due, together with an additional half-year’s interest, so as to 
allow ample time for re-mvestment (k) 

Similarly, a conditional settlement has been held to he a secu- 
rity for money ; as a settlement that, upon payment of a sum of 
money m a certain event, the prior limitation should cease and 
the lands go to the heirs and assigns of the settlor ; upon the 
happening of the event, it was held only to he a security for the 
money, and to he redeemable after the time hmited, and that 
not merely by the heir or executor, but also by a creditor [1) 

An absolute conveyance, obtained under circumstances of 
surprise and oppression from a person intending only to borrow, 
was treated as a mortgage" conveyance by a 

ohent to his solicitor of a reversionary ml^^t was reduced to a 
mortgage, it not being proved that the natm^^£^e transaction 
was fully explained to the client, or that full valuew^ given (??) . 

Where an absolute interest is turned into a seouruy and the 
money is to be repaid, the Court in its discretion will allow five 
per cent interest (p) \ 

Conversely, the fact that the grantee took ^ssession 
immediately after the execution of the conveyance raises a 
presumption that the transaction was a sale (p) | 

In several cases (q), the absence of a covenant to pay was 
deemed explanatory of the intention; so a trust /deed for cre- 
ditors was held, by reason of its containing no ^uch covenant, 
not to be a mortgage entitling the creditors to fo Closure (r) 
Where the circumstances of a case are such a^n|^brender 
it certain whether the original mtention of the 
efiect a mortgage or a conditional sale, the lapse of a consider- 
able time durmg which the grantee has been in possession, as 


{h) Lav>Uy v Soaped, 3 Att 278, 
Bulwer v Asthy^ 1 Pb 422 , Vernei v 
W%mtmley, 2 Sob & L 393 , F}est(m 
v Neele, 12 Ob I) 767 
(1) Fredench v Aymeomhe, 2 Eq Oa 
Abr 594, note at B , 1 Atk 392 And 
see Sir Thomas Mans' case, cited Ereem 
Cb 206 , Ba'i I Winchelsea v Wmtwoi th, 
1 Vem 402 , Bari Winchelsea v Nor- 
chffe, 1 Vem 430 

{m) Douglas y Culm well, 4 Be G 
F & J 20 

(n) Denton r 23 Beav 286 


(o) Be Umwotth's Trusts, 2 Dr & 
Sm 337 , Douglas v Oulverwell, sup , 
Carter v Balmer, 8 01 & F 657 , 
Maoleod v Jones, W N (1884) p 53 
{p) Williams V Owen, 5 My & Or 
303 

[q) Mellor v Lees, 2 Atk 494 
Bloyer v Lanngton, 1 P "Wms 268 
See Davis v Thomas, 1 R & My 506 

(r) Taylor v Bmerson, 4 T)r & W 
117 , Nolmes y Mathews, 9 Mo P 0 
413 
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)stensible owner of tlie estate, will lead the Court to treat the ob^ebii 
xansaotion as a sale (s) 

The principles on which the Court acts in oases of conditional Pnnoiples on 
Durchase is thus laid down by Lord Hardwicke {t) • — There is 
ndeed a distinction in the nature of the transaction between a oases stated 
power of redeeming and of repurchasing, obtained by usage, 
which governs the sense of words But it is well known that 
the Court leans extremely agamst contracts of this kind, where 
the hberty of repurchasing is made at the same time concomi- 
tant with the grant, as it must be considered in this case, being 
part of the same transaction ; the Court going very unwillingly 
into that distinction, and endeavouring, if possible, to hold them 
to be oases of redemption Although it is a different thing wheie 
the contract for liberty to repurchase is after a man has been 
for some time in possessio n ^ pl-,an-^tate as owner 

under a purchase 

An importan^^ggq^g^QQ results from this distraction between o± 

a mortgage purchase witb a proviso for repurchase, viz > money on 

that in party to whom the conveyance is repnroliase 

first madv ^^g Q,rLi after his death the option is declared 

party to take the estate, the purchase-money belongs 
to tne Heir, and not, as it would if it had been a mortgage, to 
the executor. Thus, upon an election to repurchase, the money 
was decreed to the heir in preference to the executors, on the 
ground that it was not the case of a mortgage, but a mere colla- 
teral agreement to repurchase (^^) 

It may be observed that, in oases of conditional sale or settle- 
ment, there is no mutuality in point of remedy between the case of de- 
parties, inasmu^as though the vendor has the option of redeem- 
ing by>fe^ying ^he purchase-money and mterest within the 
-^pSoifiM period, the purchaser has no right to compel such 
repayment, and therefore there can be no foreclosure 

Equity will admit parol evidence to show that a conveyance, 
which IS absolute in its terms, was intended by way of security of transac- 
only {x) A case decided by Lord Chancellor Nottingham is tion 
one of frequent reference {p ) . A man agreed to lend money on 


(s) TuU V Owm, 4 T & C Ex 192 , 
jllderson v White, 2 De G* & J. 97 
(i) In Jjonguet v Scawen, 1 Yes Sen 
401, at p 404 Moyer Y Sherard, 

(«) Thornhorough v Baker, 3 Swanst 
628, 631 


ix) England Y Codrvngton, lEd 169, 
y&nonY Bethell, 2 Ed 110, Eeeks y 
BostUthwaite, G Coop 161 , JECodle y 
maley, 1 Y & B 540 , Barton y Bank 
of New South Wales, 15 App Cas 379 
{y) Sir <x Maxwell Y Lady Monta- 
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HATURB^ ETC. OF MORTGAGES GENERALLY. 

cHAi>TEB CT mortgage, and it was proposed, as was formerly practised, tha1 
tlie mortgagor should execute an absolute conveyance, and thal 
there should at the same time be a deed of defeasance frorr 
the mortgagee The mortgagor executed the conveyance, and 
then the mortgagee refused to execute the defeasance Lord 
Nottingham (after the Statute of Frauds) admitted parol evi- 
dence to show the agreement, and decreed against the mort- 
gagee 

So, where {%) an absolute conveyance is made for a certain 
sum of money, and the person to whom it is made, instead oi 
entering and receiving the profits, demands interest for his 
money, and has it paid him, this will be admitted to explain 
the nature of the conveyance ; and if the conveyance be abso- 
lute, and a suit be brought to redeem, and the defendant sweai 
it was an absolute_purchjLS%^nnverthele^ parol evidence will 
bejtdterisgiBle to show ttie contrary (a) an indorsement on 

deed of conveyance, signed by the mort^gor only, is evi- 
dence to show the intent (5) ; as is also a note m siting signed 
by the parties (c) ; but in an instance where an abL'plute con- 
veyance for 801 was made, and on bill filed to re^iiaem, the 
defendant by his answer insisted that it was intended to be 
an absolute conveyance, without proviso and condition for 
redemption, but admitted that it was in trust after payment 
of the 80^. and interest for the plamtifE’s wife and children, 
though no such trust was declared by writing ; the plaintiff 
msisted that, as the defendant had confessed he was not to 
have the estate absolutely and had not proved the trust, he, 
the plaintiff, was entitled to redeem. The Court, however, 
decreed the trust for the benefit of the plamtiff’s wife and 
children (d) 

In a case where husband and wife had made an absolute 
conveyance of the wife’s real estate by way of sale with fine, 
and from subsequent deeds between the same parties, an in- 
ference might have been drawn that the original deeds were 

€uU,Freo Ch 526 See also Walter y Lo'td, hnhamy Qhild, 1 Bro 0 0 92, 
Walker ^2 99, Young y Feachey^ 2 Cnppsy Jee^ 4 Bro C 0 471, but see 

Atk 254:,257 f Joynesy StathanZy Z Mk JLordBoitmorey 2Bro 0 C 218 

ZZZ^Fucony Fmker, 2Yes Sen 225, {a) FtancUyny Fe^n, Barn Oh R. 

Lincoln y Wright ^ 4 De G & J 16 , 30 , Whitfield v Farfitt. 4 Be G & S 

Gordon y Selby ^ 11 Bli IT S 351 , 240 

JETaigh t KayCf L R 7 Oh A 469 , (5) Francklyn y Fern, sup 

Foothy Turlcylx R 16 E( 3 [ 182 Clench y Wither ley, 376 

(a) Maxwell y Montacute, Free Ch. JECampton v. Spencer, 2 Vem 288 

526 , Card r. Fafra^, 2 Soh & L. 374 , 
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intended by way of mortgage, and there was a direct lecital chapteb ii 

of the fact m one of the deeds produced fiom the possession of 

the party claiming as purchaser , still, as there was no other 

direct evidence, and that deed was not signed by such party, 

and a great lapse of time had intervened, and the witnesses 

were all dead, the Court refused to interfere on behalf of the 

heir of the wife, who claimed to redeem, alleging that the effect 

of the deed had been only to pass an absolute estate during the 

hfe of the husband (e) 

In the case of a conveyance, which was absolute on the face 
of it, but of which the consideration was in fact a sum paid to 
the grantor’s creditors, on a bill filed for a reconveyance, the 
grantee claimed the benefit of the securities as mortgagee ; the 
Court held that the grantee had mixed up the character of 
trustee, mortgagee and agent, and decreed an account, without 
allowing interest on either side, and, although a small balance 
was found due to him, yet, on further directions, the Court 
refused to allow him interest on it, and decreed a reconveyance 
and payment of the balance then become due from him ^^nd, he 
havmg lost some of his vouchers, refused him th'“ taking 

the account (/). 

It may be remarked, that the circumstance of an agree- 
ment to reconvey, although entered mto at the time of convey- 
ance, IS not sufSeient to convert the transaction into a mortgage 
if there be evidence to rebut the presumption (^). 

Upon the principle that the Statute of Frauds will not be Parol evidence 
allowed to cover fraud, parol evidence will be admissible to 
show that an equity of redemption reserved by the deed to one 
person really belongs to another, if the Court is persuaded that 
it is not honest for the party relying upon the statute to keep 
the property So, where a wife, by a deed in form absolute, 
assigned to her husband a leasehold house belonging to her, 
which he mortgaged for payment of his own debts ; the wife 
joined with the husband in covenanting to pay the mortgage 
debt, but the equity of redemption was reserved to the husband 
alone Parol evidence was admitted to show that the wife had 
assigned the house only to enable him to mortgage it in his 
own name, and that it was part of the arrangement between them 
that he should re-assign the equity of redemption to her (h) 

(e) Tull V Owm^ 4 T & 0 Ex 192, 306 , Tmry v. Meddowcroft^ 4 Beav 

(/) Fric6 V Tnce, 16 L J Oh 13 197 

Barren 8abin$, 1 Vern 268, {K) Be Buhe of Marlborough^ Bavzs -y 

Wzlhams v Owen^ 6 My & Or. Whziehso^^ (1894) 2 Oh 133. 
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cHAPTBEii mortgage, and it was proposed, as was formerly practised, tha^ 
the mortgagor should execute an absolute conveyance, and tha 
there should at the same time be a deed of defeasance froir 
the mortgagee The mortgagor executed the conveyance, anc 
then the mortgagee refused to execute the defeasance Lore 
Nottingham (^ter the Statute of Frauds) admitted parol evi 
deuce to show the agreement, and decreed against the mort 
gagee 

So, where (s) an absolute conveyance is made for a certair 
sum of money, and the person to whom it is made, instead oi 
entering and receiving the profits, demands interest for his 
money, and has it paid him, this will be admitted to explair 
the nature of the conveyance ; and if the conveyance be abso 
lute, and a smt be brought to redeem, and the defendant sweai 
it was an absolut&jurch|LS^^ parol evidence wil] 

bejdmisSiBle to show flae contrary {a) an indorsement or 

— .^-“'‘^‘^he deed of conveyance, signed by the mortgagor only, is evi 
deuce to show the intent (5) ; as is also a note in'^'^ting signed 
by the parties {e ) , but in an instance where an abi: 3 plnte con 
veyance for 80/. was made, and on bill filed to r^em, th^ 
defendant by his answer insisted that it was intel^Lded to be 
an absolute conveyance, without proviso and condition foi 
redemption, but admitted that it was in trust after paymeni 
of the 80/. and interest for the plamtifE’s wife and children 
though no such trust was declared by writing; the plamtifl 
insisted that, as the defendant had confessed he was not tc 
have the estate absolutely and had not proved the trust, he 
the plaintiff, was entitled to redeem. The Court, however 
decreed the trust for the benefit of the plamtiff’s wife and 
children (d) 

In a case where husband and wife had made an absoluf? 
conveyance of the wife’s real estate by way of sale with fine 
and from subseq^uent deeds between the same parties, an in- 
ference might have been drawn that the origmal deeds were 


cute, Free Oli 626. See also Walker v 
Walker, 2 Atk 99 , Yovng v Feachey, 2 
Atk 264, 257 , Joynes v Staiham, 3 Atk 
388 , Dixon v Fa) kei , 2 Ves Sen 225 , 
Lincoln v Wright, 4 De G & J 16 , 
Gordon v Selby, 11 Bli N S 351 , 
Maigh v Kaye, L R 7 Oh A 469, 
Foot hr TmlCjli R 16 Eq 182 
(z) Maxwell v Montaoute, Free. Oh 
526 , Card v. Jaffretg, 2 Soh. & L 374 , 


Loid DnhamY Child, 1 Fro C 0 92, 
Cupps Y Jee, 4 Fro 0 0 471, hut see 
LordFoTtmorev Mo'^ris,%'Bro C 0 218 
{a) F7 aneUyn y Fern, Farn Oh B. 
30 , Whitfield Y Farfitt, 4 Fe G. & S. 
240 

(b) Francklyn y. Fan, sup 

(c) Clench Y^ Wither ley, Fmob., 376 

(d) FCampton y Spencer, 2 Vem 288 
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intended by way of mortgage, and there was a direct leoital chaptebu 

of the fact in one of the deeds produced fiom the possession of 

the party claiming as purchaser , still, as there was no other 

direct evidence, and that deed was not signed by such party, 

and a great lapse of time had intervened, and the witnesses 

were all dead, the Court refused to interfere on behalf of the 

heir of the wife, who claimed to redeem, alleging that the effect 

of the deed had been only to pass an absolute estate during the 

life of the husband (e) 

In the case of a conveyance, which was absolute on the face 
of it, but of which the consideration was in fact a sum paid to 
the grantor’s creditors, on a bill filed for a reconveyance, the 
grantee claimed the benefit of the securities as mortgagee ; the 
Court held that the grantee had mixed up the character of 
trustee, mortgagee and agent, and decreed an account, without 
allowing interest on either side, and, although a small balance 
was found due to him, yet, on further directions, the Court 
refused to allow him interest on it, and decreed a reconveyance 
and payment of the balance then become due from him, and, he 
havmg lost some of his vouchers, refused him the costs of taking 
the account (/) 

It may be remarked, that the circumstance of an agree- 
ment to reconvey, although entered into at the time of convey- 
ance, is not sufficient to convert the transaction into a mortgage 
if there be evidence to rebut the presumption (g). 

Upon the principle that the Statute of Frauds will not be Parol evidence 
allowed to cover fraud, parol evidence will be admissible to toSaud^^^^ 
show that an equity of redemption reserved by the deed to one 
person really belongs to another, if the Court is persuaded that 
it IS not honest for the party relying upon the statute to keep 
the property. So, where a wife, by a deed in form absolute, 
assigned to her husband a leasehold house belonging to her, 
which he mortgaged for payment of his own debts ; the wife 
joined with the husband in covenanting to pay the mortgage 
debt, but the equity of redemption was reserved to the husband 
alone Parol evidence was admitted to show that the wife had 
assigned the house only to enable him to mortgage it in his 
own name, and that it was part of the arrangement between them 
that he should re-assign the equity of redemption to her (h) 

(e) Tullv Owen, 4 lY &0 Ex 192 306, Pmy v Meddowcroft, 4 Beav 

(/) Pncev Fnee, 16 L J Ch 13 197 

in) Barren V Balxne, 1 Vem. 268, (A) Be Duke of Marlborough, Bavw 

WiUtams V, Owen, 5 My & Or. Whitehead, (1894) 2 Ch 133 
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CHAPTER III 

OF A WELSH MORTGAGE. 

i, — Different Kinds of Welsh Mortgages — ^A Welsh mortgage 
in its original and strict form closely resembles the mortuum 
'cadimn described by danville ip)^ being a conveyance of an 
estate redeemable at any time on payment of the principal 
without interest • the rents and profits of the estate until such 
redemption being taken without account by the mortgagee in 
lieu of interest (Z>). 

Another kind of Welsh mortgage, or security in the nature 
of a Welsh mortgage, rather resembling the ancient mmim 
vadium^ is where an estate is assured to the mortgagee in fee or 
for a long term of years until out of the rents and profits he 
shall have received the amount of prmoipal and interest 

A third variation of this form of security is, where an estat^^ 
is demised to the mortgagee for a short term of years, to the 
intent that he may take the rents and profits durmg the term 
in lieu and full satisfaction of principal and mterest, with a 
proviso for redemption at any time during the term on payment 
of principal and interest then due On the expiration of the 
term the property wiH revert to the mortgagor discharged from 
the debt 

Although a lease granted in consideration of a loan of money 
IS impeachable, yet it has been held that a lease granted as a 
security for a loan at a fair rent to be retamed m payment of 
the debt is vahd, and the Court will not enter into an inquiry 
as to the value of the rent after long acquiescence on the 
part of the debtor ; and such a lease is in the nature of a 
Welsh mortgage(c). But in the case here referred to a 
renewed lease, granted before the expiration of the old lease, 

(flf) Lib 10, cap. 6 {c) Mortmy v 0*Dm^ 1 Ba & Be 

Ip) See Talbot t 1 Vem. 109 

394. 
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at the old rent, to seonxe the balance then due and a further oHAPTsitm 
loan, and which was, on the face of it, at an undervalue, 
was set aside as fraudulent, and the mortgagee made to 
account from that time for the full value of the premises ; and, 
as being guilty of a fraud, was refused costs 

ii. — ^Nature and Characteristics of Welsh Mortgages — ^These 
various forms of security have certain incidents in common 
The mortgagee has no power to compel redemption, nor any 
right to foreclosure, though the mortgagor may redeem at any 
time {d) No covenant for payment of the debt is usually 
inserted in the mortgage deed (e), and, in the absence of such a 
covenant, whether a contract for payment of the money is 
to be implied so as to enable the mortgagee to sue for the debt 
would seem to depend on the form of the security taken in the 
particular case (/) The presence of a covenant to pay the 
principal and interest on demand is not such a limitation of 
the time as to lead to forfeituie, and so let in foreclosure {g) 

The position of a mortgagee, to whom an estate is conveyed Relation of 
until he shall have received principal and interest out of the SortfSor 
rents and profits, was compared by Lord Hardwicke (h) to a welsR 

i 1/ \ / znort^ag’G 

tenancy by elegit, so that as soon as the principal and interest 
were satisfied the estate ceased and the mortgagor might main- 
tain ejectment, unless the mortgagee had remained m possession 
twenty years (now twelve years (?)) after the debt was satisfied, 
at which time the Statute of Limitations would have begun to 
run , which circumstance would also bar the mortgagor of any 
equity of redemption (A) And his Lordship said that the 
mortgagor had the same right as the conusor under the elegit 
had, to come into a Court of Bqmty for an account of the rents 
and profits ; nor would the Court relieve the mortgagee from his 
own contract and agreement of being subject to a perpetual 
account (A) 

In Sartgole v Walsh (^), a bill to redeem a mortgage in the 
nature of a Welsh mortgage was dismissed in the Irish Chancery, 

(d) Talbot JBiaddyly 1 Vern 394, Eq R 251. 

Sowell V To ice, Pr Oh 423 See {h) Yates r Sambly^ % Atk 362 

Longuet r Seawen^ 1 Yes S 402 W 37 & 38 Viot c 57, s 7, post 

(e) Zaipley y Sooper, 3 Atk 280 , p 742 

K%ng V Kxngy 3 P Wms 361 (A:) And see 3 & 4 Will lY o 27, 

(/) Infray ^ 29 s 28 

\p) Curtis Y Solcombe, 6 L J N S ^ ^ ^ 267 

Oh 156 And see O* Connell y Cum- 
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Time no bar 
to redemption. 


and on appeal to the House of Lords the judgment was affirmed; 
but in that particulai case a second mortgage had been made to 
the same party, by which the mortgagor had agreed to repay 
the whole debt at any time after eighteen months’ notice, and it 
was admitted that the notice had long since been given , which 
reduced it to the ease of a common mortgage But m a later 
case, Lord Lyndhurst considered the decision in the last-men- 
tioned case to have been made on the ground of the impossibility 
of taking the long and complicated accounts after the lapse of 
ninety years, and that the redemption suit had not been pro- 
secuted with reasonable dispatch (m) . In that case a reversion 
in fee, expectant on a life estate, had been demised for a term 
of 500 years, with a proviso for redemption on payment of the 
mortgage debt, but without any definite time fixed for payment, 
and the mortgagor covenanted to pay the mortgage debt on 
demand^ and that until payment the mortgagee might enter and 
enjoy the premises Lord Lyndhurst held this to be in the 
nature of a Welsh mortgage, and dismissed a bill filed for 
foreclosure (w) 

In a case where the transaction appeared to be in the nature 
of a Welsh mortgage. Lord Eldon observed that time would be 
no bar to redemption, unless it were proved that the party had 
held over for the space of twenty years (now twelve years) after 
the debt was fully paid and satisfied , that if it was not a case 
in which length of time alone would operate as a bar to redemp- 
tion, the question still remained whether there were not circum- 
stances to raise the presumption of a release from the long 
possession of the mortgagee , The question was submitted to 
a jury, who found a verdict for the mortgagor, which was 
sustained («), 

Although by s 28 of 3 & 4 Will. IV. c. 27, as subsequently 
noticed (o), the right of redemption by a mortgagor was lost at 
the end of twenty years (now reduced to twelve) (js?) next after 
the mortgagee takes possession, unless there has been some inter- 
mediate acbaowledgment of right, yet it is conceived that this 
enactment cannot apply to the case of Welsh mortgages (m 
which the original stipulation is, that the mortgagee shall hold 
and receive the rents until his debt is satisfied) unless twenty 
(now twelve) years shall have elapsed from the period when, by 


{m) Teuton t CurtxSj To 619. 
[«) Fenwick v. Feed,, 1 Mer 114 


(o) See post, pp 740 et sea 
Ip) 37 & 38 vxot 0 67, s 7 
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the receipt of the rents, the mortgage debt and interest might 
have been paid (q). 

In one case time was held to be no bar to redemption, although 
upwards of sixty years had elapsed since the mortgagee toot 
possession (r). 

iii. — ^Rights and Liabilities of Parties under Welsh Mortgages. How far the 
— With regard to the personal liability of the mortgagor to ^r^maliy 
repay the amount advanced, the effect would appear to be liable for 

payment 

different according to the form of the security adopted In the 
case of a Welsh mortgage proper, it is conceived that an action 
for the principal would lie as m the case of an ordmary 
mortgage (s) ; though not apparently in respect of interest, the 
receipt of the rents and profits being, by the terms of the con- 
tract, in lieu and satisfaction of mterest In a case (t) of an 
ordinary mortgage, without any covenant to pay the debt, Lord 
Chancellor Talbot was of opinion that every mortgage implies 
a loan, and that every loan implies a debt, and that though 
there were no covenant or bond, yet tbe personal estate of the 
borrower remained liable to pay off the mortgage, and his 
lordship said that this was so in the case of Welsh mortgages, 
where no day certain is appointed for payment, but the matter 
is left at large. 

Where the security is in the nature of a Welsh mortgage in 
the form whereby the rents and profits are to be taken by the 
mortgagee until all that is due to him for principal and interest 
IS satisfied, all personal liability of the borrower appears to he 
necessarily excluded by the nature of the agreement between 
the parties. 

And where it was agreed in writing that, in consideration of 
an advance, the borrower should let certain land to the lender 
for SIX years, the borrower to get back his lands on repayment 
of the advance, but there was no express agreement by the 
borrower to repay the money lent, it was held that there was no 
personal liability on the borrower to do so, and that an action 
of debt brought by the repiesentatives of the lender after the 
expiration of the term could not he sustamed (u) 

A further point arises m respect of the mortgagee’s liahihty Mortgagee's 

lialjility to 
aceoTmt, 

(^) Fenwich v Feed^ 1 Mer. 114 (^) K%ng v 3 P "Wms 361 

(?) O'idey Semmg^lY&nx 418 {u) Casstdy yr 24 L R Ir 

(s) See ante, p 10 677 
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principal 


Determina- 
tion of mort- 
gage for term 


Trustees may 
effect Welsh 
mortgage 


to account. This, again, would seem to depend upon the precise 
nature of the security m question 

Where the mortgage is a Welsh mortgage properly so called, 
t e , where hy the terms of the mortgage contract it is agreed 
that the mortgagee shall take the rents and profits of the land 
in lieu of interest until the mortgagor thinks fit to redeem, it 
appears unreasonable to suppose that the Court would direct an 
account, and by so doing reheve the mortgagor of a bargain in 
its terms determinable at his own instance 

It IS true that in some cases (sm), where the accrual of rents 
and profits was equivalent to the payment of an excessive rate 
of interest, the Court has directed an account to he taken, and 
upon this it has been assumed that the Court would be willing 
to do so in every mstanoe at the present day, it is to be 
observed, however, that the decisions referred to were all of 
them previous in date to the repeal of the usury laws (2/), and 
it may he doubted whether they would now carry the weight 
attributed to them 

Where, however the mortgage is of a kind requiring the 
mortgagee to apply the rents and profits in reduction of the 
principal sum advanced and interest, whether it be of the fee or 
for a term of years, it would seem that a direction that an 
account be taken would be incident to an action for redemption 
by the mortgagor, just as in the case of an action against a 
mortgagee m possession under an ordinary mortgage (s) 

Although in the ease of a Welsh mortgage of the fee or for a 
long term of years, the security will invariably be terminated by 
redemption on the part of the mortgagor, a Welsh mortgage for 
a short term of years may determme by efiSiuxion of time, in 
which case the liability of the mortgagee to account would 
apparently depend upon the mtention of the parties as expressed 
or to be mferred from the terms of the contract. 

It has been decided in an Irish ease that a trustee empowered 
to raise money by mortgage may effect a Welsh mortgage (a ) ; 
such mortgages appear, however, to have been formerly very 
common in Ireland (b) 

(x) Fulthoope V Foster, 1 Vem 477 {z) See Teuton v Cm Us, To 619 

See Alderson t White, 2 De G- & J (a) Cot man v J5p ne, 8 Ir Com L 

97 , Longuet y Scawen, 1 Ves Sen 394 

403 , Balfe v Lord, 2 Dr & War {b) See FCartpoIe y Walsh, 5 Bro 
480 P 0 267, at p 275 

(V) 17 & 18 Viot c 90 
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The continmng right of redemption incident to a Welsh 
mortgage would apparently he sufficient to prevent the power of Whether 
sale given to mortgagees by sect 19, sub-sect (1) of the Con- powe^Tf sale 
veyanomg and Law of Property Act, 1881, from applying to 
such a security Having regard to the fact that the defini- gages 
tion of ^‘mortgage” in sect. 2 of that Act includes a “ charge/’ 
it would seem that such powers and provisions of the Act 
relating to mortgages as are not inconsistent with the nature 
of Welsh mortgages will be applicable thereto 
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CHAPTER IV 

OP ANNUITY DEEDS. 

i. — Nature and Incidents of the Security — ^A form of security 
for repayment of money advanced, which was formerly exten- 
sively used and is still adopted hy some insurance societies, is 
that of a grant not of the estate itself, hut of an annuity or 
rentcharge arising thereout, with a power of repurchasing the 
same on payment of a specified snm 

The Courts of Equity were formerly strongly inchned to 
regard grants of annuities, where the power of repurchasing is 
given at the same time with the grant and as part of the same 
transaction, as being contracts not for absolute sale, but for 
securing a loan, and have therefore, as far as possible, dis- 
regarded any conditions as to time or mode of repayment, and 
treated the grants as liable to redemption m like manner as 
mortgages (a) 

A ground for this construction arises, when the deed contains 
a stipulation for notice to be given of the grantor’s intention to 
repurchase, and for repayment of the original purchase-money, 
with all arrears of the annuity, and a half-year’s payment in 
addition, so as to allow ample tune to find out another hand to 
take the money, and to secure the mterest in the meantime (b) 
The fact of there bemg an immediate remedy by covenant or 
otherwise against the person of the grantor, while there is no 
present remedy agamst the property (as in the ordinary power of 
distress and entry after default in payment for twenty-eight 
days), leads to an mference that the estate is only meant as a 
security (c) But, on the other hand, the express exemption of 
the grantor from all personal liahihty (which renders the case 
very similar to a Welsh mortgage) does not affect the right of 

{a) Longuet y Scawen, 1 Ves Sen {b) Verner v Wmstanleg, 2 Sob & 
404, FkyerY Sheraod, Amb 18 See L 293, LawUy y JECooper,^ Atk 278 
Secretary of State for India v British [o) Bitlwer y Astley^ 1 Pb 422 , 
JSmpiie Mutual Life Ass , 67 L T Henney y Lym\ 2 J & D 330 

434, C A 
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redemption {d) ; tlio-ugli in some eases the absence of a covenant 
for payment has led the Court to treat the transaction as an 
absolute sale ol the annuity, subject to a power of repurchase, 
the conditions of which must be strictly observed {c) 

In Biihm v Astley (/), all the above circumstances occurred 
in favour of the right of redemption ; and it may be observed 
that in all the above cases the right of repurchase was not 
limited to any particular time 

In cases of this nature, the heir of the grantee, where the 
annuity is limited to the heirs, is a trustee for the executor {g) 
At the present time, it would seem that the Court wiU not 
treat a grant of an annuity with power to repurchase as a mere 
redeemable security for a debt or loan without clear proof that 
such was the nature of the transaction (7^) 

Redeemable annuities are now seldom given except by tenants 
for life, in which cases the form of the annuity deed usually 
consists of the grant of an annuity for a life or lives, or for a 
term of years determinable upon a life or hves with a covenant 
by the grantor to pay the annuity. 

ii. — Remedies of Anuuitauts — ^Formerly an annuity deed 
usually contained express powers of distress and entry upon the 
lands charged with the annuity, and a demise of the land to 
trustees for a term of years upon trusts to secure the annuity 
When an annuity is secured in the usual way by a power of 
entry in the annuitant and a trust term in the trustee, the 
power of entiy is not inconsistent, even at law, with the term, 
and if the grantor, under the provisions of the annuity deed, 
becomes tenant to the trustee of the term at a rent, the annuitant 
can, upon default made in payment of the annmty for the 
period specified, bring an action against the grantor under the 
power of entry ; but ejectment will not lie by the trustee of the 
term, without notice to quit first given to the grantor It 
would seem that the power of entry would not be exerciseable 
after a mortgage made by the trustee under the trusts of the 
term {}). 


[d) Lmguet v Seawen, 1 Ves Sen 
404 , but see W%lUmis v Owen^ 5 
My &Cr 303 

(e) Mellon V Lees, 2 Atk 494 , 
Moyer v Lavmgton, 1 P Wms 268 

(/) 1 Pb 422 

VOL. I — K. 


ig) Lmguet v Scawen, 1 Ves Sen 
404 

{h) See Knosf v Turner, L E 5 Oh 
A 515 , Mcston v Neele, 12 Ch D 760 
{%) Doe V Lotd Kensington, 8 Q B 
429 
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Now, however, by the Oonveyancing and Law of Property 
Act, 1881 (Ji), it IS enacted as follows — 

S 44 — (1 ) Where a person is entitled to receive out of any land, 
or out of the income of any land, any annual sum, payable half- 
yearly, or otherwise, whether charged on the land or on the income 
of the land, and whether by way of rentcbarge or otherwise, not 
being rent incident to a reversion, then, subject and without pre- 
judice to all estates, interests, and rights having priority to the 
annual sum, the person entitled to receive the same shall have such 
remedies foi recovering and compelling payment of the same as are 
described in this section, as far as those remedies might have been 
conferred by the instrument under which the annual sum aiises, 
but not further 

(2 ) If at any time the annual sum or any part thereof is unpaid 
for twent) -one days next after the time appointed for any payment 
in respect thereof, the person entitled to receive the annual sum 
may enter into and distrain on the land chaiged oi any part thereof, 
and dispose according to law of any distress found, to the intent 
that thereby or otherwise the annual sum and all arreais theieof, 
and all costs and expenses occasioned by non-payment thereof, may 
be fully paid 

(3 ) If at any time the annual sum or any part thereof is unp'iid 
for forty days next after the time appointed for any payment in 
respect thereof, then, although no legal demand has been made for 
payment thereof, the person entitled to receive the annual sum may 
enter into possession of and hold the land charged or any p^‘ 
theieof, and take the income thereof, until thereby or otherwise the 
annual sum and all arrears thereof due at the time of his entry, or 
afterwards becoming due during his continuance in possession, and 
all costs and expenses occasioned by non-payment of the annual 
sum, are fully paid , and such possession when taken shall be 
without impeachment of waste 

(4 ) In the like case the peison entitled to the annual charge, 
whether taking possession or not, may also by deed demise the land 
charged, or any part thereof, to a trustee for a term of years, with 
or without impeachment of waste, on trust, by mortgage, or sale, or 
demise for all or any pait of the term, of the land charged, or of any 
part thereof, or by receipt of the income thereof, or by all or any 
of those means, or by any other reasonable means, to raise and pay 
the annual sum and all arrears thereof due or to become due, and 
all costs and expenses occasioned by non-payment of the annual 
sum, or incurred in compelling or obtaining payment thereof, or 
otherwise relating thereto, including the costs of the preparation 
and execution of the deed of demise, and the costs of the execution 
of the trusts of that deed , and the surplus, if any, of the money 
raised, or of the income received, under the trusts of that deed shall 
be paid to the person for the time being entitled to the land therein 
comprised in reversion immediately expectant on the term thereby 
created 

(5 ) This section apphes only if and as far as a contrary intention 


(Z,) 44 & 45 Viot c 41. 
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IS not expressed in the instrument under which, the annual sum 
arises, and shall have e:ffiect subject to the terms of that instrument 
and to the provisions therein contained 

(6 ) This section applies only where that instrument comes mto 
operation aftei the commencement of this Act 

(7 ) This section does not extend to Ireland 

iii. — ^Registration of Annuities. — The Annuity Act (1), which 
required the enrolment of grants of annuities or rentcharges 
for life or lives, or term of years, or greater estate determin- 
able on lives, was founded on the principle that life annuities, 
as offering the means of evading the laws against usury, required 
to be watched with peculiar jealousy When the usury laws 
were repealed (by 17 & 18 Yiot c 90) the Annuity Act shared 
the same fate, but by 18 & 19 Yict c 15, s 12 (1855), after the 
passing of the Act, unless a memorandum is registered at the 
Common Pleas (now at the Central Office (m ) ) in the name of 
the grantor any annuity or rentcharge, granted after the 
passing of the Act (otherwise than by marriage settlement) for 
one or more hfe or lives, or for any term of years, or greater 
estate determinable on one or more life or hves, shall not affect 
any lands, tenements, or hereditaments as to purchasers, mort- 
^^agees, or creditors, unless or until a memorandum or minute 
containing the name, place of abode, and title, trade or pro- 
fession of the person whose estate is intended to be affected 
thereby, and the date of the instrument by which the annuity 
is granted, and the annual sum or sums to be paid, be left at 
the Central Office for registration according to the Act. By 
s 14 it IS provided that the Act shall not extend to require the 
registry of annuities or rentcharges given by will 

It was held, on the construction of the last-mentioned Act, 
that want of registration does not make a grant of an annuity 
void as against a subsequent purchaser or incumbrancer who 
had notice of it, or as agamst the trustee in bankruptcy of the 
grantor (n). 




. , 53 Geo III c 141 

m) 42 & 43 Yiot c 78, ss 4, 5 


(n) Greaves v Tofield^ 14 Oh D 563, 
0 A 
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CHAPTEE V. 

OF STOCK MORTGAGES. 

Stock in tiie public funds may be tbe sub 3 eot of loan Mort- 
gages so framed as to secure the replacement of stock lent are 
usually known as stock mortgages 

During the war in the early part of the century, when the 
price of stock was so low as to yield more than 6 per cent 
interest on the money invested, stock mortgages were frequent, 
and almost superseded money mortgages, since the repeal of 
the usury laws (a) they have nearly disappeared 

One case in which they are sometimes employed is that of 
trustees who have no power to lend on mortgage, but are 
desirous to accommodate eestms que trust with a loan of money, 
and to secure the re-purchase of the exact sum of stock sold 
instead of the repayment of the sum of money advanced. Such 
a loan, being a transaction by which a less perfect security is 
substituted for a more perfect one, is not a proper investment of 
trust funds, unless expressly authorized by the instrument 
creating the trust (b). 

A loan of stock was lawful, notwithstanding the Stock 
J obbing Act (c) The parties may agree that a sum of money 
equal to the dividends shall be paid m the meantime, although 
the dividends shall exceed 5 per cent on the money produced 
by the sale of the stock ; for the lender takes the hazard of the 
nse and fall of the market price, and if an action is brought on 
a bond given as a security for the transfer of stock, in esti- 
mating the measure of damages, the lender will be entitled to 
recover the highest value of the stock on the day of trial (d ) ; 

{a) By the stat 17 & 18 Vict c 90 629 

Isfumerous cases on stock mortgages (3) Tell v J)e Winton^ 2 Be G & J 
are collected in Mr Coote’s Treatise 19 

on Mortgages (3rd ed ), p 274 See {e) 7 Geo II c 8 See Sanders v 
iiL&o Att 'Gm v JSallingwmth^^'S. & R 162 

N. 416, JBaskett y Skeel, 11 W R Shepherd y Johnson^ 2 East, 211, 

1019, Goddard Y Lethhidge, 16 Beav 
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and if a toniis lias been declared on the stoot, the lender will 
have a right to insist on the replacement of the original stock 
increased by the amount of bonus, and to dividends in the 
meanwhile on the bonus as well as on the stock (<?) So a hond, 
fide contract for the transfer of stock is good, though the trans- 
feror IS not possessed of it at the time of the agreement (/) 

It is not material whether the stock is actually transferred to 
the mortgagor, or whether the stock is sold out, and the net pro- 
duce paid to him {g) 

If a person is indebted to another in a sum of money, an 
agreement between them that the debtor shall transfer to the 
creditor within a given time such a quantity of stock as the 
amount of the debt would have purchased on the day of the 
agreement, and pay dividends in the meantime, is lawful (A) 

It seems that if the re-transfer of the stock be secured merely 
by a bond or covenant on the failure of the borrower to replace 
the stock by the appointed day, the lender may recover at his 
option either the present value of the stock or its value upon the 
day when it ought to have been replaced {%), 

Where the term is expired, redemption will be decreed on 
replacing the same amount of stock although the price has 
fallen ifi) 

By sect 2, sub-sect (6), of the Conveyancing and Law of 
Property Act, 1881 (/), the expression ‘‘mortgage’^ includes a 
charge for securing money’s worth; the statutory powers of 
sale, &o., given to mortgagees by that Act consequently apply 
to stock mortgages, if efEected by deed executed after the com- 
mencement of the Act 

( 5 ) Vaughan v Wood, 1 My & K 
403 

(/) Mortimer v McCallan, 7 M & 

TV 20 

(y) Tate v Wellings, 3 T, R 637 
(A) Maddooh v Jdumhall, 8 East, 304 


(t) MeAitTim v Seafotth, 2 Taunt 
257, see Shepheid v Johnson, 2 East, 
211, Shawy Holland, 10 Jur 103 
(A) Blyth Y Carpenter, L E 2 Eq 
601 

(1) U & 46 Vict 0 41 
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A MORTGAGE of land maj now be created under tbe Land 
Transfer Act, 1875 ( 77 ), by registration under that Act, without 
the necessity for any deed or other writing 

This Act, after establishing a land registry and providing for 
the registration of landowners, either with absolute or possessory 
titles, enacts as to inoumbranoes as follows . — 

S 22. “ Every registered proprietor of any freehold or leasehold 
land may, in the prescribed manner, charge such land with the 
payment at an appointed tune of any principal sum. of money either 
with or without interest and with or without a power of sale to 
he exercised at or after a time appointed The charge shall be 
completed by the registrar entering on the register the peison in 
whose favour the charge is made as the proprietor of such charge, 
and the paiticulars of the charge, and of the power of sale, if any, 
and the registrar shall also, if required, deliver to the proprietor of 
the charge a certificate of charge in the prescribed form ” (S) ' 

S 23 ‘‘ "Where a registered charge is created on any land, there 
shall be implied on the part of the person being registered pro- 
pi letor of such land, at the time of the creation of the charge, his 
heirs, executors, and administrators, unless there be an entry on 
the registei negativing such implication, a covenant with the regis- 
tered proprietor for the time being of the charge to pay the principal 
sum charged, and interest, if any, thereon, at the appointed time 
and rate ; also a covenant if the principal sum or any part thereof 
is unpaid at the appointed time, to pay interest half-yearly at the 
appointed rate on so much of the principal sum as for the time 
being remains unpaid ” (&) 

S 24 ‘‘Where a registered charge is created on any leasehold 
land, there shall be imphed on the part of the person being regis- 
tered proprietor of such land at the time of the creation of the 
charge, his heirs, executors, and administrators, unless theie be an 
entry on the register negativing such impheation, a covenant with 
the registered proprietor for the time being of the charge that the 
person being registered proprietor of such land at the time of the 
creation of the charge, his executors, administrators, and assigns, 


{a) 38 & 39 Viot. c 87. 


(5) See Etile 20, December, 1875 
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will pay, perform, and observe tbe rent, covenants, and conditions 
by and in the registered lease reserved and contained, and on the 
part of the lessee to be paid, performed, and observed, and will 
keep the propiietor of the charge, his heirs, executors, and adminis- 
trators indemnified against all actions, suits, expenses, and claims 
on account of the non-payment of the said rent, or any part thereof, 
or the breach of the said covenants or conditions, or any of 
them 

S 25 Subject to any entry to the contrary on the register, the 
registered proprietor of a registered charge may, for the purpose of 
obtaining satisfaction of any moneys due to him under the charge, 
enter upon the land charged, or any part thereof, or into the leceipt 
of the rents and profits thereof, subj ect neveitheless to the right of 
any persons appearing on the register to be prior incumbrancers, 
and to the liability attached to a mortgagee in possession ” 

S 26 “ Subject to any entry to the contrary on the register, the 
registered proprietor of a registeied charge may enfoice a foreclosure 
or sale of the land charged, in the same manner and under the same 
circumstances in and under which he might enforce the same if the 
land had been transferied to him by way of mortgage, subject to a 
proviso for redemption on payment of the money named at the 
appointed time ” 

S 27 Subject to any entry to the contrary on the register, the 
registered proprietor of a legisteied chaige with a power of sale 
may, at any time after the expiration of the appointed time, sell 
and transfer the land on which he has a registered charge, or any 
part thereof, in the same manner as if he were the registered pro- 
prietor of such land ’’ 

S 28 ^'Subject to any entry to the contrary on the register, 
registered charges on the same land shall as between themselves 
rank according to the order in which they are entered on the 
register, and not according to the order in which they are created 
“ The legistrar shall, on the requisition of the registeied pio- 
piietor of any charge, or on due proof of the satisfaction thereof, 
notify on the register in the prescribed manner by cancelling the 
original entry or otherwise the cessation of the charge, and there- 
upon the charge shall be deemed to have ceased ” 

S 40 ‘‘The registered proprietor of any charge may, in the 
prescribed manner, transfer such charge to another person as pro- 
prietor The transfer shall be completed by the registrar entering 
on the register the transferee as proprietor of the charge trans- 
feired The registrar shall also, if required, deliver to the transferee 
a fresh certificate of charge, but the transferor shall be deemed to 
remain proprietor of such charge, until the name of the transferee 
IS entered on the register in respect thereof ’’ {d) 

By ss. 42 and 43, the executor or admimstrator of the sole regis- 
tered proprietor or of the survivor of several joint registered 
proprietors, and the trustee in the bankruptcy of the bankrupt 
registered proprietor of any charge is to be entitled to be registered 
as the proprietor in the place of the former owner thereof 

By s 45, the husband of any female registered proprietor of a 
charge may apply to be registered as proprietor in her place This 
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(c) See Eule 20, December, 1875 


(eQ See Buie 21 



40 


MORTGAGKS UNDER 


OHi-PTEETI 


female pro- 
prietor of 
charge 

Nature of 
title of 
registered 
fiduciary 
proprietor 


Evidence of 
transmission 
of registered 
proprietor- 
ship 

Efieot of 

unregistered 

dispositions 


Xioss and 
renewal of 
certificate 


Certificate to 
be evidence. 
Enactments 
as to regis- 
tration 


enactment, of course, does not apply when, the married woman is 
entitled to the charge for her separate use in equity, or as her 
separate property hy statute {d) 

S 46 “Any person registered in the place of a deceased or 
bankrupt proprietor shall hold the charge in respect of which he is 
registered upon the trusts and for the purposes to which the same 
is applicable by law, and sub] ect to any unregistered estates, rights, 
interests, or equities, subject to which the deceased or bankrupt 
proprietor held the same , but, save as afoiesaid, he shall, in all 
respects, and, in particular, as respects any registered dealings with 
such land or charge, he in the same position as if he had taken such 
land or charge under a transfer for a valuable consideiation 

S 47 “The fact of any person having become entitled to any 
land or charge in consequence of the death or bankruptcy of any 
registered propiietor, or of the marriage of any female proprietor, 
shall he proved in the piescribed manner’’ (<?) 

S. 49 “ The registeied proprietor alone shall be entitled to 
transfer or charge registered land by a registered disposition , hut, 
subject to the maintenance of the estate and right of such proprietoi, 
any person, whether the registered proprietor or not of any regis- 
tered land, having a sufficient estate or interest in such land, may 
create estates, lights, interests, and equities in the same manner as 
he might do if the land were not registered , and any person entitled 
to or interested in any umegistered estates, rights, interests, or 
equities in legistered land may protect the same from being impaired 
by any act of the registered propiietor hy entering on the register 
such notices, cautions, inhibitions, or other restrictions as are in this 
Act in that behalf mentioned 

^ ‘ The registered proprietor alone shall he entitled to transfer a 
registered charge by a registeied disposition , but, subject to the 
maintenance of the right of such proprietor, unregistered interests 
in a registered charge may be created in the same manner and with 
the same incidents, so far as the diJEEerence of the subject-matter 
admits, in and with which unregistered estates and interests may be 
created in registered land ” 

By ss 78 and 79, if any certificate of charge is lost, mislaid, or 
destroyed, the registiar, upon being satisfied of the fact, may grant 
a new certificate of chaige in the place of the former one, and, upon 
the dehvery up to him of a certificate of charge, may grant a new 
one in its place 

By s 80, any certificate of charge shall he primd facie evidence of 
the several matters therem contained (y) 

8 83 “ The following enactments shall be made with respect to 
registration of title — 

(1 ) There shall not he entered on the register or be receivable 
by the registrar, any notice of any trust, imphed, express, 
or constructive , and 

(2 ) No person shall be registered as proprietor of any undivided 
share in any land or charge, and a number of persons 
exceedmg the prescribed number (y) shall not he registered 




45 & 46 Tict c 75 
^ , The proof is to be to the satis- 
faction of the registrar Rule 25. 


//) See Rule 35 

The prescribed number is now 
foxir persons rule 37 
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as proprietors of the same charge, and if the number of 
persons showing title exceeds such prescribed number, 
such of them, not exceeding the prescribed number, as 
may be agreed upon, or as the registrar may m ease of 
difference decide, shall be registered as propnetors , and 

(3 ) Upon the occasion of the registry of two or more persons as 
proprietors of the same land or of the same charge, an 
entry may, with their consent, be made on the register, to 
the effect that, when the number of such proprietors is 
reduced below a certain specified number, no registered 
disposition of such charge shall be made, except under the 
Older of the Court ” 

S 98 “ Subject to the provisions in this Act contained with respect 
to registered dispositions for valuable consideration, any disposition 
of land or of a charge on land, which if unregistered would be 
fraudulent and void, shall, notwithstanding re^stration, be fraudu- 
lent and void in like manner ” 

Under the Land Eegistry Act, 1862 (A), which, as regards 
registration of mortgages, &o , is virtually superseded by the 
Act of 1875, it was held that a purchaser of property registered 
with an indefeasible title from a first registered mortgagee is 
entitled under the Act to be registered with an indefeasible 
title, the right of the subsequent registered mortgagees of the 
original mortgagor being only against the surplus purchase- 
money (?) 

The provisions of the Land Transfer Act, 1875, have not, 
as yet, had any great practical effect, and titles registered 
under this Act, and conveyances, by way of mortgage or other- 
wise, of land thus registered are not often met with m practice. 
Bills to amend and extend the provisions of this Act, whereby 
it IS proposed to render compulsory the registration of titles and 
conveyances, have been of late years repeatedly mtroduced mto 
Parhament, but, so far, without passing mto law. 
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enactment, of course, does not apply when the married woman is 
entitled to the charge for her separate use in eq^uity, oi as her 
separate property by statute (d) 

S 40 “Any person registered in the place of a deceased or 
bankrupt proprietor shall hold the charge in respect of which he is 
registered upon the trusts and for the purposes to which the same 
IS applicable by law, and subject to any unregistered estates, rights, 
interests, or equities, subject to which the deceased or bankrupt 
proprietor held the same , but, save as aforesaid, he shall, in all 
respects, and, in particular, as respects any registered dealings with 
such land or charge, be in the same position as if he had taken such 
land or charge under a transfer for a valuable consideiation ” 

8 47. “ The fact of any person having become entitled to any 
land or charge in consequence of the death or bankruptcy of any 
registered propiietor, or of the marriage of any female proprietor, 
shall be proved in the prescribed manner ” (e) 

S 49 “ The registered proprietor alone shall be entitled to 
transfer or charge registered land by a registered disposition , but, 
subject to the maintenance of the estate and right of such proprietor, 
any person, whether the registered proprietor or not of any legis- 
tered land, having a sufficient estate or interest m such land, may 
create estates, rights, interests, and equities in the same manner as 
he might do if the land were not registered , and any person entitled 
to or interested in any uniegistered estates, rights, interests, or 
equities in registeied land may protect the same from being impaired 
by any act of the registeied proprietor by entering on the registei 
such notices, cautions, inhibitions, or other restrictions as are in this 
Act in that behalf mentioned. 

^ ‘ The registered proprietor alone shall be entitled to transfer a 
registered charge by a registered disposition , but, subject to the 
maintenance of the right ot such proprietor, unregistered interests 
in a registered charge may be created in the same manner and with 
the same incidents, so far as the difference of the subject-matter 
admits, in and with which unregistered estates and interests may be 
created in registered land ’’ 

By ss 78 and 79, if any certificate of charge is lost, mislaid, or 
destroyed, the registiar, upon being satisfied of the fact, may grant 
a new certificate of chaige in the place of the former one, and, upon 
the delivery up to him of a certificate of charge, may grant a new 
one in its place 

By s 80, any certificate of charge shall be 'primd facie evidence of 
the several matters therein contained (/) 

8 83 The following enactments snail be made with respect to 
registration of title — 

(1.) There shall not be entered on the register or be receivable 
by the registrar, any notice of any trust, implied, express, 
or constiuctive , and 

(2 ) No person shall be registered as proprietor of any undivided 
share in any land or charge, and a number of persons 
exceedmg the prescribed number (^) shall not be registered 


w 45 & 46 Vict 0 75 
{e) The proof is to be to the satis- 
f aotion of ^e registrar : Buie 25 


’/) See Buie 35 

The presonhed numher is now 
rule 37. 
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as proprietors of tlie same cLarge, and if tlie numlier of 
persons showing title exceeds such prescribed number, 
such of them, not exceeding the prescribed number, as 
may be agreed upon, or as the registrar may in case of 
difference decide, shall be registered as proprietors , and 

(3 ) Upon the occasion of the registry of two or more persons as 
proprietors of the same land or of the same charge, an 
entry may, with their consent, be made on the register, to 
the e:ffeet that, when the number of such proprietors is 
reduced below a oeitain specified number, no registeied 
disposition of such charge shall be made, except under the 
order of the Court ’’ 

S 98 “ Sub] ect to the provisions in this Act contained with respect 
to registeied dispositions for valuable consideration, any disposition 
of land oi of a charge on land, which if unregisteied would be 
fraudulent and void, shall, notwithstanding registration, be fraudu- 
lent and void in lihe manner ” 

Under the Land Registry Act, 1862 (A), which, as regards 
registration of mortgages, &c , is virtually superseded by the 
Act of 1875, it was held that a purchaser of property registered 
with an indefeasible title from a first registered mortgagee is 
entitled under the Act to be registered with an indefeasible 
title, the right of the subsequent registered mortgagees of the 
original mortgagor being only against the surplus purchase- 
money (?) 

The provisions of the Land Transfer Act, 1875, have not, 
as yet, had any great practical effect; and titles registered 
under this Act, and conveyances, by way of mortgage or other- 
wise, of land thus registered are not often met with m practice 
Bills to amend and extend the provisions of this Act, whereby 
it IS proposed to render compulsory the registration of titles and 
conveyances, have been of late years repeatedly introduced into 
Parliament, but, so far, without passing mto law. 


(^) Re Rtehardsorit L B 12 Eq 398 , 
13 Eq 142 
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CHAPTEE YII 

OF EQUITABLE MORTGAGES. 

Section I. 

Of the different Modes by which an Equitable Mortgage 

MAY BE CREATED 

An equitable mortgage to secure a past debt or a present advance 
may be made — 

(1 ) By a formal mortgage of the equity of redemption m 
property, when the legal estate is vested in a prior 
mortgagee 

(2 ) By an agreement or any charge or other writing, how- 
ever informal, which indicates with sufEcient certainty 
the intention to create a mortgage security, provided 
that in the case of land such agreement or charge is 
sufficient to satisfy the requirements of the Statute 
of Frauds 

(3 ) By a deposit with the creditor of deeds, copies of court 
rolls, or other documents of title, either with or with- 
out a memorandum of charge, by way of security for 
payment of the debt or loan. 

An equitable mortgage may be given to secure a present loan 
and future advances (a) 
oTitetanSn^ An equitable mortgagee may obtain ex parte an injunction 
restraimng the mortgagor from parting with the legal estate, if 
not already outstanding (b). 

(a) JSx parte Seatheote, 1 Fonbl (5) London an^ County Banh y Lewxs. 
N R 42 21 Oh D 490 
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Section IL 

Oe a Mobtgage oe an Equity oe Redemption. 

i, — ^BTatures and Incidents of Mortgage of Equity of Redemp- 
tion. — ^An equity of redemption is, as will be seen hereafter ({?), 
an estate or interest of which the mortgagor, until decree of 
foreclosure, is possessed of his ancient and original right, and 
accordingly may be the subject of mortgage toUes quohes. 

Where successive mortgages are made of an equity of redemp- 
tion, subject to a prior legal mortgage, the first mortgagee, on 
being paid off, becomes a trustee of the legal estate for any 
subsequent mcumbrancers according to their priorities, and is 
accordmgly bound to convey the estate to the second mortgagee, 
who has the best right to call for it he must not convey the 
estate to a subsequent mortgagee so as to alter the priorities of 
successive equitable incumbrancers {d) 

A second mortgagee may, upon the first mortgagee bemg paid 
off by the mortgagor, bring an action to obtain a conveyance or 
assignment of the legal estate, although an actual tender has 
been made to him by the mortgagor of the money due on the 
second mortgage, and even although a decree for redemption 
has been obtained, until the time fixed by the decree for redemp- 
tion has arrived, though suqh a course will probably fix him with 
costs, if the mortgagee has had his proper notice of six months 
before tender made {e) 

A loan on the security of a mortgage of an equity of redemp- 
tion is attended with certain serious risks and disadvantages 
As between mere equitable mcumbrancers, it is a maxim m 
equity — qm prior est tempore^ potior est jure (/) On this prm- 
ciple each mortgagee of the equity of redemption has preference 
according to his priority in time {g) 

But there is another important principle that must be borne 
m mmd, viz , that where equities are equal, the law must pre- 
vail (A). The consequence is, that a mortgagee of the equity of 
redemption may be postponed to a subsequent mortgagee, who, 

(c) See p 627 and see Wiltshire v. Eabbits^ 14 Sun 

{d) Sharpies v AdamSj 32 Bear 212 76 , Mooper v Sarrism^ 2 K & J 

ip) Gnigeon t Gmard^ 4 Y & C 100, Lee v Sowlett, 2 K & J 531 , 

3B3x 119 Consolidated, %e Co* v Liiley, 1 Giff 

(/) Brace Y JDwhess of Marlborough, 371 
2 P Wms 491, Wilmott y Bike, 5 {g) Bee post, yp 12Z6 et seg. 

Ha 14 , Jones v. Jones, 8 Sim. 633 , (A) Pranois’s 14th Maxim 
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MOETGi.aE OF AF EQUITY OF EEDEMPTIOH. 


CHAPTEETH 
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haying advanced his money without notice, afterwards (although 
then with notice) obtains possession of the legal estate From 
this results a disadvantage and even danger in taking a mort- 
gage of an equity of redemption, against which it is difficult to 
guard 

Another disadvantage attending a mortgage of an equity of 
redemption is, that the first mortgagee may, previously to the 
second mortgage, or even subsequently to it if without notice, 
make further advances to the mortgagor, all of which (as also 
judgment or statute debts) (i), he will, as hereafter explained (^), 
be entitled to tack to his original mortgage in preference to the 
subsequent mortgagee To guard against this mischief, it is 
incumbent on a person lending money on an equity of redemp- 
tion, first to make inquiry of the prior mortgagee into the 
amount of his demand and inspect the title deeds in his posses- 
sion, and, secondly, to give him express notice of the proposed 
mortgage And it will be advisable, if practicable, ^ ^ , if the 
first mortgagee will permit, to put notice of the second mortgage 
on the principal title deed, such as the conveyance to the mort- 
gagor or the like, or on the first mortgage deed ; for otherwise 
the mortgagor might redeem the first mortgage, and convey the 
legal estate to a stranger without notice, who would thus gam a 
preference to the prior equitable mortgagee 

Another disadvantage attending a mortgage of an equity of 
redemption is, that if the mortgagor shall afterwards redeem and 
take a conveyance to himself, he will, it may be thought, let in 
his widow’s right to dower, in preference to the equitable mort- 
gagee 

A further disadvantage is, that the mortgagee has not the 
legal remedy, so far as respects the estate, for enforcing pay- 
ment of principal or mterest, by bringing an action against 
the mortgagor or his tenant for recovery of possession of the 
mortgaged property, now substituted for the old action of 
ejectment, but is driven to seek rehef in equity. 

Again, inasmuch as a second mortgagee is subject to fore- 
closure equally with the mortgagor at the hands of the first 
mortgagee, a mortgagee of an equity of redemption may find 
himself obhged, in order to preserve his security, to redeem the 
first mortgagee, and so be compelled to advance a larger sum 

(») Braoe v. Duchess of MarUoroughy [Je) See post, pp. 1219 et seq, 

2 P. VTiias. 491 
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than he had originally contemplated, or perhaps than he may 
then he prepared to lend. 

Or, upon proceeding to foreclose, the first mortgagee may 
possibly be in a position to consohdate his mortgage with 
mortgages upon other property of the mortgagor (/), in which 
case the mortgagee of the equity of redemption will have to 
provide for a still greater outlay in order to preserve his 
security, and will also be exposed to the risk of losing his 
security entirely, should such other property of the mortgagor 
prove to be an inadequate security for the mortgages made 
upon it 

A further disadvantage is that a mortgagee of an equity of 
redemption is not entitled to the title deeds to the property 
mortgaged, which follow the legal estate into the hands of the 
first mortgagee On this account, in the absence of the pre- 
caution above suggested, a mortgagee of an equity of redemption 
is constantly subjected to the risk of being postponed to a 
stranger obtaining the legal estate from the first mortgagee 
without such notice of that charge as would be imputed to a 
person taking such conveyance without requiring the title deeds 
to be handed over, or their absence accounted for (m) 

Another disadvantage, against which no prudence can guard, 
IS, that the mortgagor may secretly have executed prior mort- 
gages of the equity. For so gross a fraud the legislature has 
enacted that his right of redemption shall be utterly lost By 
the statute 4 & 5 Will III. o. 16, it is, in effect, enacted that if 
any person shall mortgage any lands, and again mortgage the 
same lands or any part thereof to another mortgagee, and shall 
not discover the first mortgage to the second mortgagee, he shall 
have no equity of redemption against the second mortgagee, 
who may hold the mortgaged lands free from such equity, as if 
he had acquired them by absolute purchase 

It will be seen that the language of the statute is confined to 
a second mortgage of the same landsy and that the legislature does 
not appear to have contemplated that othei estates might be also 
comprised m the second mortgage To such cases it has been 
held, in Stafford v. Selby (n)^ that the statute, being penal, does 
not apply, unless the property joined with the equity of redemp- 
tion IS so inconsiderable that its introduction mto the mortgage 
ot 

' (l) See posij Chap XLIII p 866, (m) Seejjos#, pp 1S40 a 

\s to consolidation W 3Yem 689 
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MORTGAGE OP AK EQUITY OF REDEMPTION. 


CHAPTER TO -was palpably fraudulent, and for tbe mere purpose of affording 
a pretext for tbe evasion of the statute 

The same case also determined that, to comply with the 
directions of the statute, the mortgagor must give the second 
mortgagee notice in writing under his hand of all the prior 
incumbrances ; and that an assignee of the second mortgage, as 
well as a subsequent mortgagee redeeming the second mortgage, 
has the benefit of the statute; but that to entitle a second 
moitgagee to the advantage of the statute, he must come into 
Court With clean hands and free from fraud 

The statute does not give a right to the second mortgagee to 
come actively into Court to enforce the forfeiture ; and in order 
to bring the Act into operation, both the first and second mort- 
gages must be, in the strictest sense, mortgages reserving a right 
of redemption (o). The forfeiture will not arise so long as there 
IS a legal right to redeem, but only after the stipulated time for 
redemption has passed, and therefore the equity of redemption 
alone remains {p) 

Liability of By a more recent statute {q)y it is enacted that any seller or 
his^oiiator^^ mortgagor, or the solicitor or agent of such, who conceals any 
to criimn^ settlement, deed, will, or other mstrument material to the title, 
® or any incumbrance, from the purchaser or mortgagee, or who 
falsifies any pedigree on which the title does or may depend in 
order to induce him to accept the title, with intent to defraud, 
IS guilty of misdemeanour, and also liable to an action for 
damages at the suit of the purchaser or mortgagee, but no 
prosecution is to be commenced without the sanction of the 
Attorney-General, or, if that ofiice be vacant, of the Solicitor- 
General This section, it is conceived, can only apply to the 
fraudulent concealment of an existing incumbrance, nor will the 
vendor’s solicitor be criminally responsible if he suppress a mere 
equitable charge, which has been satisfied, or which no longer 
affects the title (r) 

Where there is a condition of sale that no title to the property 
sold shall be shown before a certain date, semhle^ that the above 
Acts do not apply to the omission of an incumbrance prior to 
that date is) But there is no fraudulent concealment of a claim 

{p) Kennard v Futvoye, 2 Grff 81. {q) 22 & 23 Yict o 35, s 24, as 

See GlarJc y SosJcim^ 15 W R 1161 amended by 23 & 24 Yict c 38, s 8. 

{p) Dav Conv (4tli ed ) Yol II (r) Dart & Barb Y. & P (6th ed ) 
pt u p 6 Yol I , p 344 

(«) Smith y^2tohinsm, 13 Oh D. 148 
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when the person is under no ohligation to disclose it, as a witness' 
under examination (t) 

Independently of statutory enactment, a mortgagor or his Liability m 
solicitor, who fraudulently conceals an incumhrance on the 
property which is known to him, is hahle in eqmty to a subse- 
quent mortgagee or purchaser (ti) 

Where the existence of a legal mortgage was concealed by the 
mortgagor from a purchaser for value, it was held that the 
mortgagee was entitled to a decree of foreclosure against the 
purchaser, and that the latter could not avail himself of a 
reconveyance to the mortgagor, which, havmg been obtained by 
fraud, was declared null and void (x) 

Where an mcumbranee has been omitted from an abstract by 
the vendor, though through ignorance, he must pay it off, and 
cannot rescind the contract under the clause enablmg the 
vendor to rescind if he declines to comply with any requisi- 
tion (y) 

On the same principle, false or incorrect representations as to 
incumbrances must be made good, even where the representation 
is made by a stranger without any mtention of fraud (s), as 
where the representative of a mortgagor asserted that part of 
the mortgage had been transferred to other property {a) 

ii, — ^Mortgage of Reversion expectant on Mortgage Term — Disadvan- 
A legal reversion expectant on a mortgage term must not be mortgage o£ 
confounded with an equity of redemption. A mortgage in fee, 
therefore, after a mortgage for a term of years, will, of course, mortgage 
take precedence of mere equitable incumbrances upon the term 
But even to a mortgage of such a nature, without some degree 
of precaution, a degree of hazard attaches, for the first mortgagee 
may continue to make advances to the mortgagor after the date 
of the mortgage in fee, either on his ongmal security, or on 
judgment or statute security j all of which he will be entitled to 
tack, unless he had notice of the second mortgage ; and even a 
subsequent mortgagee of the mere equity of redemption might 
obtain an advantage over the mortgagee of the legal reversion 

(^) jRoUy White, ZDeGr J &S 360. (a?) Eeath y Crealoehf L R 10 Ob. 

(w) Arnot y JBiscoe, 1 Ves Sen 94 , A 22 
i EmnsY BiGkneU,ZYQB 174, Bun owes {y) BeJacTcaon and Qalshoti, 14 Ob. 

, V Look, 10 Ves 470, Richards y Barton, T> 851 

1 Esp 268 See Bdgington y Fitz~ (») Blm, v Crowher, 1 De G E & 

^*Maurice, 39 Ob I) 459, C A (Lability J 518 
of directors of joint stock company) (<f) Ait ~Gen y Coa,BH. L 0.240. 
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OHAPTEBTO ty proonring an assignment of tlie first mortgage, to wHoli lie 
might tact hxs equitable charge if he had not notice of the 
intervening mortgage at the time of advancing Ms money To 
guard against the first of these dangers, it is proper for the 
mortgagee of the legal reversion to make the like inquiries of 
the mortgagee of the term, and to give him the like notice, as 
above mentioned, in the case of a mortgage of the equity of 
redemption And against the second danger, the notice to the 
first mortgagee might be of service (b) 


' Section III. 

Of Agreements for Mortgages 
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i. — As to Specific Performance, &c, of Agreements for Mort- 
gages — Specific performance will not be enforced of a mere 
agreement either to borrow (e) or to lend (3) on mortgage so 
long as it remains executory, without any performance of the 
terms of the agreement hy either the lender or the borrower 
But the Court will specifically enforce an agreement to give 
seomity for a past debt in consideration of forbearance (f), or 
for money actually advanced before or at the time of the agree- 
ment (/), unless the borrower is prepared to pay off the money. 
Such an agreement, however, if it relates to land, is within the 
Statute of Brands, and, except in the case of a deposit of 
deeds (.9^), must he evidenced hy a suificient memorandum in 
writing to satisfy the Act (/? j But if the agreement is to give 
security on personalty, it is not within the Statute (A) , and an 
oial agreement on such security would, apparently, be capable 
of being enforced, if for an antecedent debt, or if followed by an 
actual advance on the faith of the agreement hy the mortgagee. 


(b) OootG on Mortgages (6th ed), 
Vol I pp 411, 412 

{o) Mogeis V Chalks, 27 Beav 375, 
CMnmclc v Sainshury, 6 Jnr N" S 
1318 

{d) Sichel Y Mosenthalj 30 Beav 
371, lanos v Gurety, L R 5 P 0. 
346 See ‘Hunter v Langford, 2 MoU 
272 

(e) Alhanee Banlc v B^oom, 2 Dr & 
Sm 289, Carew v Amndelt, 8 Jur 
N S 71 , Hermann v Hodges, L R 


16 Eq 18, Jones v Greatuood and 
Malm V. Hughes, Seton on Decrees 
(Sthed), p 1694 

(/) Jones, 4 D & 0 750, 

Ashton Y Corrigan, L R 13 Eq 76 , 
He'imann v Hodges, L R 16 Eq 18. 
And see Baush v Boole, 53 D T 36. 
if) See post, pp 64 et seq 
\k) 29 Car II c 3, s 4 See Hxp, 
B'iode}icle, Be Beetham, 18 Q B j5 
766, 0 A , and per RomiUy, M R , in 
Bogers v Chalks, 27 Beav at p 178 
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So, specific performance was decreed of an agreement to give cha-pteb vn. 
a mortgage to secure money to be lent, where part had been 
already advanced (A) 

Where an equitable charge has been created by agreement in Extension of 
writing for a mortgage, or by deposit of deeds or otherwise, to future ^ 
secure an existing debt, the charge may, by verbal agreement, advances 
be held by the mortgagee as a security for further advances (/). 

But a verbal agreement that a simple contract debt shall be Tacking 
tacked to a subsisting legal mortgage of land is void under the 
Statute of Frauds (m). 

Damages may be recovered for a breach of an agreement to Damages for 
"^end on mortgage in respect of the expenses actually incurred a^^ementfor 
^f the abortive loan, but not, apparently, extending to conse- loan 
quential injury (n). 

In equity, damages could not have been recovered for the 
breach of such an agreement, under 21 & 22 Vict. c 27, mas- 
' much as the plaintiff would have had no case for specific per- 
formance at the time of issuing his writ (o) ; but under the 
Judicature Act, 1873 (_p), an action can now be brought in the 
alternative, either for specific performance or damages (g) , and 
the plamtiff will be entitled to damages, even though there may 
have been no such performance as to render the agreement 
enforceable (r) 

An agreement is often made by the borrower to pay the 
lenders, if the loan goes off, reasonable costs, which will not transaction 
include banker’s commission or costs of remittance ; nor, appa- 
rently, the costs of reahzing securities for the purpose of making 
the advance, unless such matters are expressly provided for (s) 

‘Nor will such an agreement entitle the mtending mortgagee to 
(iterest or compensation for money lying idle pending the com- 
|.etion of the mortgage (t) 

li In the absence of contract, the proposed lender has no claim Prelimmary 
o^ainst the borrower for the prehmmary expenses (tt) It is 
near that the sohoitor of the lender has no such claim against 


(^) ‘Kuntm V Xo? d Zangford^ 2 MoU 
2 

(2) Bxp Saathcoate, 1 Fonb Bky 
1 , Baynard v Woolley^ 20 Beav 583, 
$6 

' [m) JSxjp JZoopei , 1 Mer 7, 

*n) Buehworth v Burnt, 10 Jur 
‘S 2U 

o) Bogeis v Chalhs, 27 Beav 175 

p) 36 & 37 Viot 0 . 66, s. 24 

YOL. 1. — 


[q) See R S 0 , Ord XX r 6 

(r) See Fritz v BCobsm, 14 011 D 
542 

S Be Blahesley, 32 Beav 379 
Sweetlmd v Smith, 1 Or & M 
685 

(u) Meibom M v CottioU, 29 L T 
293, Molhoi'iow v Lloyd, 5 Jur N S 
114, pt 2 
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CHAPTER Vn 
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the borrower (ai). But where the mortgage of an infant’s estate 
in Chancery goes off, without any default of the mortgagee, the 
Court allows his expenses of investigating the title (j/). 

An agreement for a mortgage should always provide for the 
payment of the preliminary expenses by the mortgagor, and 
should expressly include any special expenses which may'^''^e 
incurred m connection with the advance. \ 

ii. — ^As to Agreements operating as Equitable Mortgages — 
Any agreement in writing and properly signed, however in- 
formal, by which any property, real or personal, is to be a 
security for a sum of money owing or advanced, is a charge, 
and amounts to an equitable mortgage Thus an agreement 
that a creditor shall hold land at a fair rent, to be retained in 
satisfaction of the debt, is in the nature of a mortgage, and will 
be supported (s) So an informal document, signed by a trustee, 
admittmg a breach of trust, with these words, holding the deeds 
of my house and policies of assurance as a collateral security” {a) 
An express covenant or agreement in writing to mate a 
mortgage, in consideration of an actual advance made at 
the time of the agreement, is sufficient, on the principle 
of equity that what has been agreed to be performed shall 
be performed in specie, and creates a specific chai ^ as 
against simple contract creditors {h) A covenant for ood 
consideration to charge or convey particular lands, or all he 
present estates of the covenantor, or estates over which he ha» 
power (c) ; or such as he may hereafter acquire of a specific 
kind, or as may be derived from a specified source (d ) ; or lands, 
which he may acquire at any time, will create a charge on that 
property {e ) ; and lands which the covenantor had then pur-l 
chased and paid for, but the conveyance of which was afterward^ 

(a:) l^xgley v JDayUn, 2 Y & J. 83 , 

Wilkxnson v Grants 18 C B 319 
Graggs v G'i ey, 35 Beav 166 
{&) Mo'iony v O'JGea^ 1 Ba & Be 
109 

(ff) Baynm d v Woolley^ 20 Beav 683 
(5) Kanhey^ Vernon^ 2 Cox, 12, 14, 

JBuryi V Miin, 3 Ves 582, Matthews 
V Gaitwnyhtf 2 Atk 347 See also 
Meitis V 11 Sim 410 , Tebb v 

Sodge, L R 6 0 P 73 

{c) Smith V Smithy IT & 0 Ex 
338, Friddy V 3 Mer 86, Wood^ 
yaft V &iesleyy 8 Sim 180 And see 
Bitrndge v Bowe^ 1 Y & 0 0 0 
583\ Williams v Lucasy 2 Cox, 160 



See Gvthng v Lee^ 1 Vem 63, . 
y Baly^ 1 Sch & L 355, 

V Caipenteiy 1 Vem 440, Busth 
Keightleyy 4 Bro P C 688 , 

V Mthetgilly 2 Freem Ch 256 , 
moult V Bedirey 1 P Wms 429 , 
Mavenshaw v jSoUw , 7 Sun 3 , Lega'i d 

V Sodgesy 1 Ves Jun 477, Byre v. 
MoBowelly 9 H L C 619 

{d) Metcalfe v Archb Yorky 1 My.. 
& Cr 647 , Lyde v Mynn, 1 My 
683 J 

V Bun oughsj 1 Dr/ ' 6 
Stack V Boyscy 1^^ l4 


(e) Zysiei 
Wal 149 . 
Ok 246. 
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fained, were held to fall within the covenant (/) , so also, if 
, in a subsequent instrument, point out particular lands (^), 
has acquired lands for the puipose of the charge (/i) 

A covenant that land settled under a marriage contract was 
►f a certain yearly value, was held to be a charge on the real 
state of the covenantor (^) , so an agreement by a mortgagee, a 

( .bitor, to charge a mortgage which he afterwards sold, was 
d to be a charge on the purchase-money of the mortgage 
ph he had invested to secure a part of the mortgage (1 ) , so a 
enant to settle or charge lands of a certain value by a certain 
me will bind even after-purchased lands which belong to the 
iovenantor at that time (/) ; and the parties entitled to the 
lenefit of the covenant will take vested interests, though they 
lie before the time fixed for the execution of the covenant {m) 
3o a covenant to settle or charge all lands to be acquired during 
i certain time (n) 

A written instrument, promising to pay a sum of money with 
terest out of the estate of the deceased 'W H and signed 
y all the persons interested in his estate, has been held to 
constitute (the personalty being exhausted) an equitable mort- 
gage on the real estate (o) Similarly a letter to the executor 
3y a debtor to an estate, saying that he might retain the 
lebtor’s title deeds till the latter got the whole of his affairs 
settled with the executors (p) So a memorandum by a hus- 
Dand to charge all his interest m the future property of his 
ivife (g). 

Where a tenant for life of real estate covenanted on the 
marriage of his daughter to pay her an annuity, and in order to 
"Icure the same appointed a receiver of the rents and profits of 


(/) Warde y Warde, 16 Beav 103 
But see Gmdne't y Maiq Toivnshend^ 
Geo Coop 301 

iff) Watsov) Y Sadleir, 1 Moll 686 
(A) Wellesley y Wellesley y 4 My & 
Oi 661 See Mommy ton y Keane^ 2 
DeG 311 

{%) Frohert y Motgan, 1 Afk 440 
See FmJeer y Hmveyy 4 Bro P 0 
304 , Glegg y Glegg, 4 Bro P 0 614 
\ (k) Bxp Fogers, 8 De G M & G 
^71 

(?) Deacon v Smith, 3 Atk 323 , 
oundell y Biemy, 2 Vem 483, ex- 
uned and corrected m Mornmgton 
ff^lMeame, 2 De G & J 292, at p 
I r Lyde y Mynn, 1 My & 683 


See Thompson y Cohen, L R 7 Q, B 
527 , Wellesley y Wellesley, sup , Toohe 
Y JSastings, 2 Vern 97, Needham y 
Smith, 4 Russ 318, Fehble y Bog- 
hurst, 1 Swanst 321 , Tew y Bat I of 
Wintertofi, 3 Bro C 0 493 , FUt y 
Jackson, 2 Bro 0 C 51, cannot be 
relied on 

(w) NaylerY Wether ell, 4 Sim 114 
(w) Ijewis Y Madocks, 17 Ves 48 , 
WeiJmed y Wethered, 2 Sim 183 
(o) Suart Y Toulmin, 2 Pow Mtg 
1049 b, ed 6 

ip) Fenwick v FoUs, 8 De G M & 
G 606 

(j) Oarevt) y A'iundell, 8 Jur N S 
71. 
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CHAPTEH vii 


Power of 
attorney 


Plight of 
entry and 
sale, S .0 


Declaration 
of trust 


Adrance on 
contract 

Receipt. 


Conditional 
agreement to 
postpone 
security 


Recitals 


the land, it was held that the deed created a valid equitab 
charge upon the land Q ) 

A power of attorney, authorizing a party to take possession 
of lands and hold them until paid a certain sum, amounts to a 
contract to charge, and is not revoked by the death of the 
grantor (6‘) 

A covenant that if payment be not made the creditor maj^ 
by entry, foreclosure, sale, or mortgage, levy the amount frc^ 
the lands of the debtor, is an equitable mortgage {t) 

A letter or memorandum given by a solicitor to his die 
stating that a sum of money entrusted to the solicitor for invest- 
ment was in his hands at interest, being part of a sum advanced 
to P on security of freeholds at K , was held, no such mortgage 
having, in fact, ever been made, to create a valid equitable 
charge on the share of the solicitor in the proceeds of sale of 
lands at K , which he and P had purchased for resale as a joint 
adventure (w). 

Advances on a railway contract were held to create an equitl 
able lien on the profits of it {x) 

Where a relation paid off a mortgage and took a receipt from 
the mortgagee, he undertaking to reconvey, it was held an equit- 
able mortgage {ij) 

So, a parol agreement for a mortgagee to give up his security 
to a new mortgagee paying off a part of the mortgage, on the 
understanding that he was to have a second mortgage for the 
residue, was held to cieate a valid second mortgage (c) 

Also a lecital of the obligor of a bond for 3,000/, that, on the 
execution of a will of real estate in his favour, he had promised 
to provide for the obhgee, was held to have created a lien on! 
the real estate for the 3,000/ (a) Similarly, a recital in an 
assignment of rent reserved by a lease to a creditor, but in which 
no further interest in the lease was conveyed, that a security 


(?) C^adocl Y Scottish Fi oiident In^ 
stitiitim, "W N (1894) 88, 0. A 

(s) Spoonm v Smdilmds, 1 Y & 0 

0 0 390 , Abbott y Strattmi^ 3 J & 
li 603 , Wahh Y Whitcomby 2 Esp 
665 , Gaussen v Moi ton^ 10 B & Cr 
731, FennettY , 9 Beav 252 

[t) Fyre v McDowell, 9 H L 0 
620 , Hodgson’s Case, 1 Gr & J 
IS, Stuart's Case, 2 Sch & Lef 
381 , JBxp Jones, 4 D & 0 750 , Re 
Fatiihwn, 13 L T N S 26 , TehbY 
Hodge, Jj R 5 C P 73 


[u) Re Coowdy, Burgess y Crowdy, 
46 li T 71 See also MiddUton v 
Folloch, Bxp Wetherall, 4 Ch D 49 
(a?) Twynam y Hudson, 8 Jur N S 
476, reversed on other points, 4 De G 
P (fej 462 

{y) Fenw%cl v Fotts 8 De G H &, 
G 506 j 

[z) Banks y Whittall, 1 De G & a 
536 , Beckett y Cordley, 1 Bro C 
353 

{a) Rotp Atkins, 2 Y & 0 Exc 5 
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Kended, was held to be an equitable charge on the lease, 
Kititled the creditor to insist on a legal mortgage (b) 
fi agreement to execute on demand a mortgage of lands on 
|fare to pay notes or bills when due, was held to create an 

f [?Lmediate equitable mortgage of the lands for the amount of 
otes and bills unpaid at maturity, the words on demand 
laving reference to the execution of a legal mortgage {c), 

EfEect will be given to an intention to create a security, not- 
vithstanding any mistake m the manner of makmg it (d) ; and 
jecurities will take effect according to the intention of the parties, 
Doth as to the quantity of the property charged, and the extent 
)f the mortgagor’s interest in it (e). 

The intention of the parties as regards the terms and extent 
)f the security may be established by parol evidence (/) 

Where in an equitable agreement a charge was stated to be 
m three houses in a certain lease, which only, in fact, comprised 
Dne house, evidence was admitted to explain the mistake (g) 

A memorandum of charge by a solicitor on a mortgage debt, 
nisrepresented as existing, was held an equitable mortgage 
ipon an indemnity fund set apart when the mortgage was paid 
)ff (A) 

An ineffectual attempt to make a legal mortgage which fails 
Eor want of some formality, as inrolment, or (formerly) present- 
ment of a surrender of copyholds, is vahd as an equitable charge, 
md gives the mortgagee a right to a perfected assurance («). 
3o a power or warrant of attorney to confess 3 udgment in 
qectment, which proved defective as such, was held to create a 
f^alid equitable charge (j ). 

An acknowledgment of a debt with an undertaking to hold 
.he deeds of a house as security, was held an equitable charge 
m the house {k) 

An agreement for a legal mortgage means a first mortgage 
aot only in the case of land, but, by analogy, in the case of a 
ship (1). 


g JSxp W%1U, 1 Ves Jim 162 
!B,e JSurleyU Estate (1894), 1 Ir 
a 488 

Ee and Music Mall Co , 3 Be 
3* J & S 147 , Esop Eogers, Ee Selhy. 
3BeG M & G 271 
{e) Wamwnght v Mardisty^ 2 Beav 
363 , Grieveson v Kirsopp^ 5 Beav 
283, WoodhmnY Grant, 22 'Bea.r 483 
(/) Banks v Whiital, 1 Be G & S 
536 , see Beckett v Cordley, 1 Bro. 
0* 0 363, Exp Athms, 2 T & 0 


Ex 536 

{g) Ee Boulter, Exp Mat Erov Bank 
of England, 4 Oh B 241 

{JC\ Exp Eogeu, Ee Selby, 8 Be G 
M & G 271 

(t) Mastaersr Gillespie, 11 Ves 626, 
Tayloi V. Wheeler, 2 Salk 449 

{j ) Bale V Southwick, 2 Vem 151 
Xjc) Baynard v Woolley, 20 Beav 
583 

if) Thompson v OUrk, 1 N R, 19. 
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CHAJPTEB -yil 

Power of 
sale 

Statutory 
powers of 
sale, &c 


Special 

provisions 


Costs of 
perfecting 
equitable 
cbarge 


An agreement to give a mortgage with an immediate 
of sale will he enforced (m) 

An agreement under seal to give a legal and proper mort 
with a power of sale, will import into the seennty the 
powers of sale for the time being in force, and such powers 
be exeroiseable though no legal mortgage has been executed (n) 

Where an agieement for a mortgage contains a stipulation that 
the principal shall not be called m for a certain time, a condition~^^J| 
will be imphed that the forbearance to call in the money shall 
depend upon punctual payment of the interest, and, if the pro- ^ 
perty be leasehold, on performance and observance by the 
mortgagor of the covenants of the lease, and the Court will 
compel the mortgagor to execute a legal mortgage on those 
terms (o). 

An agreement to give a mortgage stmpimter will authorize 
the insertion of a power of sale in the mortgage deed, so as to 
prevail against a mesne assignee of the equity of redemption 
taking the legal estate, who will be a trustee thereof for the 
purchaser from the mortgagee under the power {p). 

An agreement to give a legal mortgage in such form and 
containing such stipulations as the mortgagee shall require, will 
not enlarge the subject-matter of the charge, but will only 
impose on the mortgagor the obligation to perfect the charge ((2') 

The mortgagor must bear the costs of perfecting an equitable 
security by conveyance, or, in the ease of copyholds, by procuring 
himself to be admitted, if necessary, and by surrendering to the 
mortgagee, including fines and fees (r). 



Section IY. 

Of A Mortgage by Deposit of Title Deeds. 
statute of i, — ^Nature and Incidents generally of a Mortgage by Deposit. 

® — The Statute of Frauds enacts {s) that no ‘‘ action shall be 

brought upon any contract or sale of lands, tenements, or here- 
ditaments, or any interest in or concerning them, unless the 
agreement upon which such action shall be brought, or some 
memorandum or note thereof, be m writing, and signed by the 

(m) Mhion v Corngan, L E 13 (p) Leigh v. Lloyd^ 2 De G J & S 

Eq 76 , Em mann v Eodges^ L R. 16 330 

Eq 18 (q) WhitUy v. Chalks, (1892) 1 Ch 

(?a) Me Solomon and Meagher* s Con- 64, 0 A 
tract, 40 Oh D 508 {f) Mryee v JBwy, 2 Drew 41, 

(o) Seaton'^, Tv}yford,li R. 11 Eq affirmed 18 O’ux 967 Seei? 05 ^,p 1192 

591 (a) 29 Oar II 0 3, s 4 
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J O be charged therewith, or some other person thereunto oilajteb tk 
lawfully authorized ’’ 

general rule, therefore, an agreement to give a mortgage Agreement 
Ls, tenements, or hereditaments of any tenure, or on any 
j in or concerning them, to secure a debt or advance, must ^ wnting 
be in writing and signed by the intending mortgagor or his 
agent. 

But to this rule there is an important exception A deposit Exception as 
of title deeds by the owner of freeholds or leaseholds with his by^epo^it^S 
sreditor for the purpose of securing either a debt antecedently 
due, or a sum of money advanced at the time of the deposit, 
operates as an equitable mortgage or charge, by virtue of which 
the depositee acquires, not merely the right of holding the deeds 
until the debt is paid, but also an equitable interest in the land 
itself A mere delivery of the deeds will have this operation 
without any express agreement, whether in writing or oral, as 
to the conditions or purpose of the dehvery, as the Court would 
infer the intent and agreement to create a secuiity from the 
relation of debtor and creditor subsisting between the parties, 
unless the contrary were shown; and the delivery would be 
sujfl&cient part performance of such agreement to take the ease 
out of the statute (t), 

A deposit of copies of court rolls will have the same effect in As to copy- 
the case of copyholds (u) 

Where, therefore, a sale or mortgage of copyholds is contem- 
plated, the intending purchaser or mortgagee should not be 
satisfied with searching the court rolls for incumbrances ; he 
ought to require the vendor or mortgagor to produce an abstract 
of his title, and the copy of his admission to the copyhold tene- 
ment {x) 

Previously to the establishment of the doctrine of equitable EstablisH- 
mortgage by deposit of title deeds, it was held that the mere ^ception!^^ 
possession of the title deeds of an estate gave the holder no 
interest in the estate itself, except collaterally, as m the instance 
put by Lord Eldon (y) ; that is, if the owner of the lands could 
not part with the estate without the deeds, he should not have 
them without paying the debt due from him to the holder, so 

(t) Burgess v Mocoon^ 2 Jur. N S Iordan, IT & 0 Ex 303 
1069 , and other cases cited ^w/ {x) Whithiead r Jordan, supra 

\u) Exp Warner, 19 Ves 202, Zewis (g) Exp Whitbread, 19 Ves 211 

V John, 9 Sim 366 Wmter y Lord AndaeeJBiiT^ Kensmgton, & B 83 
Anson, Z Russ 488, 493 , Whitbread v 
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OHAPTEB vn the possession of the deeds gave no direct interest 
estate, but gave to the creditor an interest arising out 
power of embarrassing the property in the sale (s) And 
considered that to give the creditor a charge on the landwithi^^gg^^^ 
an agreement in writing would be in direct contravention to t ^ ^ 

Statute of Frauds 

The first decision in favour of the doctrine of equitable mort- 
gage by deposit of title deeds was made by Lord Thurlow, 0 , 
an Rtissell v Bussell (a), and was followed by him in other i 
eases (b) These decisions are the foundation of the doctrine, \ 
which, however much it has excited the disapprobation of 
succeeding judges (c), has now become firmly established 
Verbal agree- ^ verbal agreement for a deposit, not accompanied by an 
^_^^pt^witliout deposit, is void under the Statute of Frauds (d) But the 

deposit will create an eqmtable mortgage for the debt then due, 
although there be not one word spoken at the time (e) 

If there is a parol agreement to give security for a debt, and 
title deeds are subsequently delivered to the creditor, this will 
be a sufidoient part performance of the agreement to take the 
case out of the Statute of Frauds, and the security will relate 
back to the time of the agreement (/). 

Where a deposit had been made to secure an usurious loan 
before 17 & 18 Vict c 90, a verbal agreement, subsequent to 
the statute, for a legal mortgage for the same loan, was held 
vahd without a return and fresh deposit {g) 


(z) See SeaS y Ugerion, 3 P Wms recoYering the documents of title. 

279 As a general rule the title deeds ia) 1 Bro 0 0 269 

follow the legal estate (see Smith y \h) FeatlieutmeY Fen^iich , FCmfoid 

Chichestci , 2 Dr & War 393) , and the y Oarpentei , 1 Bro C 0 270, note 
owner of such estate may mamtam (c) ilaigh, 11 Ves 403, Fforna 
troyer for them as against a depositor v Wilhimm^ 12'Ves 192 , Fxp Wh%t- 
{JSmnngtonY Fnce^Z'B & Ad, 170 , buad^ 19 Ves 211, Bxp BCoopet, 1 
Hooper v JRamsbottom^ 6 Taunt 12, Mer 7 

see Ooode y Burton^ 1 Exch 189) , [d) Bxp Hoop&r^ sup , JExp Ooomhe, 

but a tenant in fee simple may give or 4 Madd 249 Meiix y Smith, l\ 

grant away the deeds of his land, and Sim 410 , Telh v Eodge, L R 5 0 P 

the heir would have no remedy Shep 73, JExp Feny,Zl£ D & De G 252, 

Touch St by Preston, 241 &milarly, Exp JSalUfax, 2 M D & De G 544 

an obhgation or policy of insurance Aparty intending to rely on the Statute 

may be given away without an assign- of Prauds must plead the same See 

ment, and trover would not he for the Ord XIX r 15 
document by the owner of the money (e) Exp Mountfo'i t, 14 Ves 606 , 
secured See JBmton v Gamer, 3 H Exp Langston, 17 Ves 230, Exp 

& R 387 , Rummens v Bare, 1 Ex D Kensington, 2 V & B 79, 83 , JBozon 

169, Trimmer Y Emhj, 26 L J Oh v Williams, 3T & J 152 
424 If, after such a gift, a legal (/) Edge v Worthington, 1 Oox, 211 

mortgage or assignment were made of (y) Lames v Rice, 5 De G M & G. 

the land or debt, the mortgagee or 461. 
assignee would have a difficulty in 
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here there is a memorandum of agreement for a security cHArojEB to 
deposit of deeds, the security will be upheld so as to Written 
Arge the property, though no deeds have actually been 
deposited (A), or even though some of them may not have been deposit 
kecuted (t) 

"Where a deposit of deeds by way of security is accompanied Deposit en- 
by an agreement in writing to execute a legal mortgage, it is to legal 
clear that such agreement will be specifically enforced ( 1 ) But “mortgage, 
where there is no such agreement, and even where no memo- 
randum of charge whatever accompanies the deposit, it has been 
held that the mere deposit entitled the holder to have a legal 
mortgage, such being presumed to have been the intention of 
the paities (J) 

But where a deposit is made as an indemnity to a surety, he except m case 
IS not entitled to a legal mortgage, only to a memorandum stating 
the purpose of the deposit (m) 


ii, — Memorandum accompanying Deposit of Deeds — ^Where a Parol eYidence 
deposit of title deeds is accompanied by a memorandum in to 
writing, the nature and amount of charge, and the conditions of f 

the contract intended to be created by the deposit, must be deposit 
ascertained solely by reference to the written document (^2) 

And extrinsic evidence is not admissible to raise an inference 
contrary to the express language of the document stating the 
terms on which the deposit was made (0) 

But parol evidence may be admitted to explain ambiguities in 
a memorandum of deposit (p). Where there was an unstamped 
agreement between the parties, which was inadmissible as 
evidence, Lord Eldon allowed other parol evidence to be 
adduced to establish the equitable mortgage (^) 


(^) Sap Sheffield Y VmmBJc Co ^ Be 
Carter, 13 L T N S 477 , Exp 
Leathes, 3D & 0 112 , Exp Keath- 
coate, 2 M D & De G 711 
(i) Exp Orrett, 3M &A 163, Exp 
Smith, 2 M D & De G 687 
(A;) See ante, p 48 
(7) Birch V Ellames, 2 Anst 428, 
Featheretone v Fenwich, 1 Bro 0 0 
270, n , Sarford t Ca'^penter, ihxd , 
Sankey v Vernon, 2 Oox, 10 , Exp 
Coming, 9 Ves 115 , Monkhouse v 
Corporation of Bedford, 17 Ves 380 , 
Fxp Wright, 19 Ves 255 , Fryce v. 
Bmy, 2 Drew. 41. 


{m) Spoile Y Whayman, 20 Beav 
607 

(«) Shaw Y Fostet, L B. 6 H L 
321, 341 See Spoole v Whayman, 20 
Beav 607 , Burton v Cray, L B 8 
Oh A 932 

(o) Exp Coomle, 17 Ves 369 See 
Exp Kensington, 2 V & B 79 , Ede v 
Knowles, 2 T & 0 0 0 172 , Fxp, 
Borrodaile, 2 M & A 398 

(p) Ede Y Knowles, 2 T & 0 0 0 
172 , Be Boulter, Exp, National Fro^ 
vincial Bank of England, 4 Oh D 241 

(j) Kiern v Sill, 13 Ves 114 



58 


MOETGAGE BY DEPOSIT. 


CHAPTER YII 


Deposit for 


purpose 


Enlarg-ement 
of purpose 


Tlie cliaige is restricted to the special purpose lu the lu 
randum accompanying the deposit, and the conditions th(i 
must he complied with (/ ) ^ 

Where a partner in a firm deposited with a hank certain shar' 
certificates to secure a private debt, and the shares became 
propeity of the firm, it was held that the bank was not entitled 
to retain the certificates as security for a debt due from the 
firm (s) 

When the deposit is made for a particular purpose, that pur- 
pose may be enlarged by a subsequent agreement, either in 
writing, or proved by parol evidence, without an actual re- 
delivery ; as when deeds are deposited to secure advances by a 
banking firm, the deposit may be extended by agreement to 
secure advances made by the bank after a change of partners (t) 
There is a constructive redeposit with each successive firm (w) 

But there is no presumption of such agreement {t) 


s to a 
the 

av 


Intent to give iii. — ^Deposit must be by way of Security — The deposit must 

eSeSial to With the view and mtent of an immediate security and 

charge by ^ot dtverso tnkiitu So where a debtor whose deeds relating 
to certain freehold property were m the possession of his 
bankers as security for a debt due to them, gave to them an 
unsigned order to deliver over the deeds, so soon as their lien 
should have been satisfied, to another creditor, and at the same 
time handed to the creditor two leases of other property, it was 
held that there was one entire agreement for a deposit of all the 
deeds (subject, as to those relating to the freehold, to the 
bankers’ lien) by way of security for the debt due to the other 
creditor, and that there had been such part performance of that 
agreement as to take the case out of the Statute of Brands and 
create a valid equitable mortgage on the freeholds (x). But 
where a debtor gave a verbal promise to a bank that he would, 
when required, give security for a debt, and the title deeds of 
certain property in which he was beneficially interested subse- 
quently came mto the possession of the manager of the bank, 
who was also beneficially interested in the property, for purposes 


(r) Wylde v Radford, 9 Jwc N S 
1169 , Rohnson, 1 D & 0 119 , 
JBm ton V Gray, L E 8 Ch A 932 

(s) City Banh Case, 3 De G- E & J 
629 

(t) Buoy Kensington, 2 Ves & B 79 , 


Bde Y Knowles, 2 Y & 0 C 0 172 
(w) Bxp Oales, 2 M D & De G- 
234 , Smith v Gye, 2 M D & De G- 
314 

{x) Daw Y Terrall, 33 Beav. 218 
See Re McMcihon, 66 L T, 763 
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Jpg to payment of succession duty , the debtor verbally chaptee vn 
Mted to the retention of the deeds by the bank as security 
ftheir claim , it was held that, the deeds having come into the 
fcession of the bank for another purpose, there had been no 
gjfioh part performance of the promise to give security as to 
pxolude the operation of the statute, and to create an equitable 
'charge in favour of the bank {y) 

So, where a person applied to his bankers for a loan on the 
security of the deposit of a lease, which they declmed, but he 
left it with them without stating for what purpose the lease was 
so left, it waa held that this gave the bankers no lien in respect 
of an outstanding debt due by the owner of the lease to the 
bankers (s). 

As between a debtor and his creditor, however, the mere fact Presumption 
of possession of deeds by the latter generally raises a presump- 
tion that they were deposited with him as security for the debt ; ^ creditor axe 
and the burden of proof lies upon the debtor to rebut the pre- security 
sumption {a) This presumption, however, wiU not apply to a 
case where a legal mortgagee is found to be in possession of title 
deeds relating to property of the debtor other than that ex- 
pressly comprised in the moitgage deed (i) 

But as against third persons, a mere deposit of deeds without 
a memorandum in writing will create an equitable mortgage 
only where the possession of the title deeds can be accounted for 
in no other manner ; as where the holder of the deeds was a 
stranger to the title and the lands (o). Where the origin of the 
possession of title deeds by a bond creditor was not explamed, 
it was held that there was no such deposit as to create an equit- 
able charge on the lands as against persons interested therein 
under the will of the testator {d) Where the deposit is made 
for securing a sum to the trustees of a voluntary settlement, the 
intention must be clearly shown (e) 

The proof of the relation of the debt to the deposit must be Evidence 
supported by proper evidence at the hearing (/) ; for if the evi- 


(y) Hscp BrodmcXi He Beetham^ 18 
Q. B I) 766, G A 
(») Lucas V* JDorrieni 7 Taunt 278 
{d) Hussell V. HusseU, 1 Bro 0 0 
269, Bmgcss v Moxon^ 2 Jur N S. 
1059 See JErjc? Weighty Yes 268 
h) WmdU'st OaUeyy Z^'BmY 27 
c) Bozon V Wtlham, 3 Y & J 162 


(d) Chapman v Chapmany 13 Beav 
308 ^Q^BxxonY MueMeston,lj K 8 
Oh A 156, 162 

{$) James v Bydd&iy 4 Beav 600. 

(/) Chapman v. Ghapmany sup ; 
Kebell v. BUlpoty 7 L J N S Oh 
237 
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CHAPTBR YU 


Deposit "witli 

creditor’s 

solicitor 


Deposit with 

debtor’s 

solicitor 


deuce is not sufficient, tliere will be no inquiiy {g) In c, ^ ^ 
loss of tlie deeds verbal evidence is sufficient (Ji) ‘ equitab 

Where there is an agreement to give a mortgage, accompai 
by the delivery of the deeds to the creditor’s solicitor for"'^ssession 
purpose of preparing a legal mortgage, the intent to create to a 
immediate security will be presumed, and the delivery will consti' 
tute a present equitable mortgage by deposit of deeds though thcL 
agreement is not in writing {^) It has been held that such a 
delivery must be clearly shown to be made with the intention ] 
of immediately securing an esistmg debt or a present advance, 
and not merely for the purpose of having a legal mortgage 
prepared to secure such debt or advance; but the decisions 
referred to {1) are contrary to the current of authority, and may 
apparently be regarded as obsolete 
A deposit of deeds with the debtor’s own solicitor, to be held 
by him until a mortgage is executed, and then to be handed over 
to the creditor, creates an equitable charge, and constitutes the 
solicitor a trustee for the creditor (1) 


■Whether iv. — ^Whether a Deposit covers further Advances — If it appears 

furtw ^ deposit of deeds is made for the purpose of gaming credit, 

advances cover moneys previously advanced and then due (m), 

unless an intention to cover them appears from the circum- 
stances {n). 

But the deposit may be a security as well for debts actually 
due as also for future advances, if such intention is made out by 
oath uncontradicted, or other sufficient evidence (o) ; and gene- 
rally, a verbal agreement for a subsequent advance on a 
deposit of deeds already made for the purpose of securing an 
existing debt, is sufficient to constitute an equitable mortgage as 
to the subsequent advance (p). 


{gi) Xebell v 7 L J N S Ch 

237. See "EolSim v Seam, 1 Bear 466 
(A) BmJeett v Sleel, 11 "W B 1019 
{i) Bscp Bruce, 1 lElose, 374 , Exp 
Wnght, 19 Ves 258 , KeysY Williams, 
3 T & 0 Ex 55 See Eoell&y v 
Bantocl, 1 Buss 141 
{1) Sor^isv Wilkimon, 12 Yes 192, 
Exp Bulteel, 2 Cox, 243 
\J) Lloyd V Attwood, 3 De Gr & J 
614 

(w) Momifort v Scott, T & B 274 
(m) Exp Earley, 1 M D & De Gr. 
683 , Exp Smvth, 2 M D. & De GI. 
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(o) Exp Mounifort, 14 Ves 606 , 
Exp Langston, 17 Ves 230 And see 
Exp Soccer, 19 Ves 477 , Shepherd v 
Titley, 2 Atk 348 

{p) Exp Zemington, 2 V & B 97 , 
Exp Whitbread, 19 Ves 209 , Exp 
Lloyds 1 Gl & J 389 , Exp Nettleship, 
2M D &DeG 124, EdeY KnowUs, 
2T & 0 0 0 178, Exp Sanders, 
3 L J N S Bky 92, Exp Matsh, 
2 Bose, 239 , Exp Smith, 2 M D & 
De G 314, 318 
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9ce a mortgage by deposit was made to secure the debtor^s 
® until such account should not exceed 100/, and the 
p died indebted to the mortgagee beyond that sum, it was 
That the deposit was a security for the whole sum, and not 
I^Pely for the excess above the 100^ (q) 

lW£he deposit of deeds with the creditor’s solicitor for the pur- 
P)se of preparing a legal mortgage to secure an antecedent debt 
fand future advances, though unaccompanied by any written 
agreement, will cover future advances (r) 

V. — ^What Deeds, &c must be deposited — In order to constitute 
the equitable mortgage by deposit, there need not be a'dehvery 
of all the title deeds (s) In JEccp ’Wetherell if ) , the question was, 
what was the effect of the delivery of the title deeds to one 
moiety only of the estate, the title deeds of the other moiety 
being retained by the debtor and passing into the possession of 
his assignees, the mortgagees having understood that the deeds 
delivered to them related to the entirety Lord Eldon, C , thought 
that, under the circumstances of that case, there was sufficient 
evidence in writing (and on this he grounded his decision) that 
there should be a mortgage of the entirety, and, consequently, 
he did not determme, to use his own words, whether that 
would not be taken to be a sufficient deposit, which could be 
taken, upon looking at the instruments, to amount to evidence 
that the estate was meant to be a security ” 

The equitable mortgagee by deposit of part of the deeds was 
held entitled to a charge on the property where the rest of the 
deeds remained in the possession of depositor’s sohcitors ; 
and the deposit was supported, though the absent deed was 
the conveyance (^r), and where evidence in writing existed that 
the security was intended upon the whole (2/). The deposit by 
a landlord of a lease to a creditor as a security, was held 
equivalent to an equitable mortgage of the fee (s) ; and if part 
of the title deeds be deposited with one creditor and part with 


{q) Ashton v JDalton^ 2 OoU 565 

(r) Buljin v JJunm^ 11 Ir Oh R 
198 

(s) JSxp Pearse, 1 Buck 525 , Exp 
Arhwnghtf 3 M D & De <3- 129 See 
Laoon v Allen, 3 Drew 579 , Jones v 
Williams, 24 Beav 47 

(t) 11 Ves 398 


{u) Exp Chippendale, 2 M & A 
299 See Ashton v Ealton, 2 Coll 
565 

(a?) Eolen ts V Croft, 2 De G- & J* 1 
See Th(np v EColdsworth, L R 7 Eq 
147 , Exp Edwards, 1 Deac 611 
(y) Exp Pott, 7 Jur 169 
(«) EichaidsY 102 . 
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MORTGAGE BY DEPOSIT. 


CHAPTER Vn 
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cate under 
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try Act, 1862, 


— undei Land 
Transfer Act, 
1875 


Conflict of 
laws 


anotlier, eaoli depositee may have a good seourity ^ 
there he evidence of a contrary intention ( 6 ) equitah 

An equitable mortgage may he created hy the deposit 
receipt for purchase-money, containing the terms of the ag^^;\<)gg 0 gsion 
ment for sale, if there he no title deeds or conveyance in a 

depositor’s possession (c) nsti/'^^ 

But a deposit of an attested copy of a deed is not sufficien ^ 
to create a valid equitable charge (d) Inay 

Where a debtor deposited title deeds as security, hut after- 
wards fraudulently removed some of them, and the deeds 
removed could not he identified, it was held that the creditor 
had a lien on all title deeds belonging to the debtor {e) 

If the memorandum aocompanymg a deposit of deeds refers 
to deeds not deposited, and other deeds are deposited, the 
security will attach to the deeds actually deposited ( /) If 
the memorandum specifies only some of the deeds which are 
actually deposited, the security will attach to all the deeds 
deposited {g) 

An equitable mortgage of land, the title to which is registered 
under the Land Eegistry Act, 1862 (7^), cannot he created hy a 
deposit of title deeds ; hut a deposit of the land certificate has 
the same effect, for the purpose of cieating a hen upon the 
estate and interest of the depositor, as a deposit of the title 
deeds would have had before the passing of the Act 
Under the Land Tiansfer Act, 1875 (i), subject to any 
registered estates, charges, or rights, the deposit of the land 
eeitificate in the case of freehold land, and of the office copy of 
the registered lease in the case of leasehold land, shall, for the 
purpose of creating a lien on the land to which such certificate 
or lease relates, he deemed equivalent to a deposit of the title 
deeds of the land 

When the kx loci rei sitcc does not forbid, and the parties do 
not contract with reference to any other particular law, and the 
general law of the place is Enghsh, an eqmtahle lien will be 
created upon land by a deposit of title deeds {1) 


(a) Mbetts v Croft, 24 Beav. 223, 
affirmed 2 De G & J 1 

(b) JSxp Feaise, 1 Buck 625 

(cj CoodmnY Waffhoui,ilt J N S 
Ch 172 

{d} Exp Broadbmt, 1 M & A 635 
(fi) Masm T Worley, 34 Beav. 475 
(/) Exp Fmell^ 6 Jur 490 


{g) Ferns v Mulhns, 2 Sm & G, 
378 

[h) 25 & 26 Viot 0 63, ss 63, 73 
[%) 38 & 39 Vict 0 87, s 81 
\k) VmdenY Zuckpct,thy,Q’M.o I A 
303 See Exp EoUhamm, Ee Beheibl&r, 
L R 9 Oh. A 722 



WIIA.T PROPERTY CHARGED. 


63 


Sv’liat Property is charged by a Deposit of Deeds — A 
of title deeds creates an equitable mortgage on all the 
rty comprised m them, and all the interest of the mort- 
t therem, unless the contrary intention be clearly shown (1) 
n inference of intention may be drawn that part only of the 
^ perty comprised in the deposited deeds should be subject to 
e security (m), as where the memorandum specified that part 
Galy ; but other written evidence may be looked at to show the 
'measure of the security {n) 

Property not included in the documents deposited will not be 
included against strangers, merely from a false statement of the 
mortgagor that it was included (o) 

The deposit will affect only the beneficial interest of the 
debtor, but will include accretions to, or substitutions for, the 
property affected (p) 

If the title deeds of the house engaged in trade are deposited 
to secure a debt, and the premises are sold together with the 
goodwill of the business, the equitable mortgagee will be entitled 
to the whole of the purchase-money {q) 

A renewed lease is subject to the same eqmtable mortgage 
that affected the former lease (r), exactly as m the case of a 
legal mortgage. 

When an agreement for a lease is deposited by way of 
security, and a lease is afterwards granted to the depositor upon 
different terms, it seems that the deposit will not be affected so 
far as regards the particulars to which the deposit extends (s) 

An owner of a limited estate has, of course, no right to charge 
the lands, by deposit of deeds or otherwise, beyond the extent of 
his estate And accordingly, if the deeds deposited show him 
to be a limited owner, or if the depositee has notice of the fact 
ahwide, it is clear that the limited estate only is charged But 
it seems that paiol evidence of the assent of the remainderman 
to a deposit of deeds by a tenant for life would be admissible to 
charge the mheritance (t) 
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(2) Ashton V Dalton^ 2 OoU 665 , 
JBisdee, 1 3VC D & De G 333 
(w) Wylde v. Radford, 9 Jur N S 
1169, JBxp Rohnson, ID & 0 119, 
JExp Loathes, 3D & C 112, Rxp 
KeathcoaU, 2 M D & De G. 711 
(^) Rxp Glyn, Re Medley, 1 M D 
& De G 29 , Mp. JBCunt, 1 M D & 
DeG 139 


(<?) Jones Y Wtlhams, 24 Reav 47 
Rxp Rtsdee, 1 M D & De G 
333, JExp Ray ley, 1 K D & De G. 
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{q) Chmum v Lewes, 5 Rnss 29 , 
RtU Y Rile, 3 Ob D 42, G A 
(r) And see p 165 
(s; Rxp Retd, 17 L J Bky 19 
(jf) WtUtams Y MedUcotty 6 Pn 495 
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A legal tenant for life of freeholds is entitled to the cus/ ^ eqnit^ih 
the title deeds, and the Court will not interfere as hetweei 
and the remainderman, except where there is danger tc^^^gsessior 
safety of the deeds if left in the hands of the tenant for liftf to e 
where the Court requires the deeds for the purpose of carryi . of th< 
out trusts relating to the property (e/) In consequence of th^^ 
custody, the tenant for hfe is enabled to mortgage the land o- p 
deposit the title deeds as apparent owner of the fee, and the fyof 
Iona fide mortgagee has such defence as a plea of purchase for C- 
yalue without notice is capable of affording {x) tei 

A deposit by husband and wife of the title deeds of the wife 
was held not to operate as an appointment by the wife under a o( 
settlement {y) 

But where a man deposited his wife’s mortgage (over which 
he had,yi^r^ manti, a power of disposition) to secure a debt of 
his own, the security was upheld, as against the wife surviving, 
as an alienation tanio (s). 

A deposit with memoiandum of charge by an heir or devisee 
is an alienation pro tanto^ which wiU, to the extent of the 
moneys secured, defeat the rights of the creditors of the ancestor 
or testator against the moitgaged property, as assets under the 
statute 3 & 4 Will IV. c 104 {a). 

An executor may deposit without his co-executor joining to 
raise money for the purpose of administration (J) 

If a person has no interest in deeds deposited with him, he 
cannot, of course, confer any interest in the property comprised 
therein by dehvermg them to a third party by way of security 
or otherwise (<?). 

Where a trustee deposits the trust deeds, upon which the trust 
IS apparent, with his bankers, the trust is prior to the hen {d) : 
but the ceskm que trust are preferred, even if there is no 
notice (e). 


If the deeds of one client are by the act of a sohoitor deposited 
’ds with another chent fraudulently, the onus falls on the mortgagee 


(w) Zeathes v Leathes, 5 Oh B 221 
And see Taylor v Sparrow^ 4 Gifip 706, 
m whicli TTan en v Tudally 1 J" & H 1, 
and Tyncent v Pyncent^ 3 Atk, 671, are 
commented upon 

(as) Wallwyn v 9 Yes 24 See 
post^ pp. 1303 et seq 

(y) ZewthwmteY Olailsm.^Y &C 
372 

(z) Mies T Zmdy^ 2 Atk 207 


(а) British Mutual Inustment Go v 
Bmait.li B 10 Oh A 667 

(б) Exp Sheffield Union Banling Co , 
Be Carte), 13 L T N S 477 

(c) Jackson v ButUi, 2 Atk. 306 

SeeZdWv Tayhi , 216 

(d) Welchman v Coventi y Union Bk , 
8 W B 729 

(e) Stackhouse v Countess of Jersey, 1 
J & H 721 
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to prove that the solicitor was the agent of the mortgagor (/) ; chapteb yu 
and when a solicitor permits his chent to deposit deeds, he 
cannot set up a first mortgage of which he was assignee (g ) . 

A son fraudulently, and without the father’s knowledge, 
deposited in 1859 title deeds belonging to the father to secure 
an advance, the depositee having no notice of the fraud In 
1882 the father claimed delivery up of the deeds The 'depositee 
refused and pleaded the Statute of Limitations ; but it was held 
that the statute did not begin to run until the refusal {h). 

vii. — To whom the Deposit should be made — The deposit may To whom 

be made either to the creditor himself or to some third person be^made^^^ 

over whom the depositor has no control (i) 

But it will not be efiectual if made to the wife of the depositor, Retainer o£ 

• d00cl,s bv 

nor, dforti 07 t, if permitted to be retained by the debtor (7c), debtor^ 

unless he gives a memorandum in writing to the creditor that 
he holds the deeds for the creditor as security for the debt (1) 

And a written memorandum enclosing the bonds kept by the 
^or, and not communicated to the creditor, is not sufficient, 
at all events against the trustee in bankruptcy {m), although it 
may amount to a declaration of trust {n) 

But where the memorandum and documents were in the pos- 
session of the debtor, a secretary to a company being the 
creditor, the deposit was established (o) 

The equitable deposit in the hands of one person will not be 
extended to an advance made by another person, unless the Person 
person holding the deeds is a mere trustee and has made no 
advance 


viii. — General Remarks — The question as to the necessity of Registration 
registering a memorandum of charge accompanying a deposit of 
title deeds relating to land in Middlesex or Yorkshire will be 
c nsidered later {q) 


(/) Wall V CooJeerell, 10 H L 0 
229 See Exp 3 De G & J 

464 , Ogilvie v Jeaffreson, 2 Giff 353 
ip) JDouuU V Saunders^ 2 H & M 
242 

(A) Spademan v Eosier, 31 W R 
548 

W Lhyd V. Attwoodi 3 De G & J 
614 

(A) Exp Coming, 9 Ves 115 
it) Eaynard v Woolley, 20 Beay 
583 

VOL. I. — R. 


Wilson V Ealfom , 2 Camp 579 
And see Exp Comle, 9 Ves 117, Adams 
V Glaxton, 6 Ves 226 

(?^) Ee Bankhead's Trusts, 2 K! & J. 
560 

(o) Ferris v Mullins, 2 Sm & G 
278 

(p) Exp Whitbread, 19 Ves 212 , 1 
Bose, 299 , Be Henry, Exp Ci ossjield, 
Sir Eq R 67 

(q) Beepost, pp 1246 et seg 
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TKe <iuestion of the possession of deeds as affecting the 
Pnority priorities %nUr se of incumbrancers ■will also be more fully con- 
sidered m a subsequent chapter (r) 

On a review of the decided cases establishing this mode of 
mortgage secunty, it is perhaps to be regretted that the old law 
was not adhered to, and the principle on which the Statute of 
Frauds was founded more respected. For although equity, by 
declaring the deposit itself to be evidence of an agreement 
executed, has contrived to evade the strict and hteral wording of 
the statute, yet it is manifest that the door has been in some 
degree open to fraud and perjury ; nor does a creditor seem to 
deserve much favour who •will not be at the trouble of a few 
hues in writing (s) if he is desirous to have a charge on his 
debtor’s estate If the debtor denies that the deposit was 
intended to cover future advances, as in Ecop Momtfort {{), or 
if he insist that the deeds were not dehvered by way of deposit, 
but with a different intent, resort must, m many cases, be had 
to parol evidence ; and, as remarked by Lord Eldon (t), “ the 
mischief of all these oases is, that the Court is deciding upon 
parol evidence with regard to an mterest in land within the 
Statute of Frauds.” 

The precedmg remarks strongly demonstrate the inexpediency 
of taking a security by deposit, unless aocompamed by a memoran- 
dum statmg the nature and terms of the mortgage contract, as 
likely to lead to dispute and htigation This species of security 
ought never to be accepted, except, perhaps, in the case of small 
temporary loans. One advantage attendmg the takmg of a 
memorandum in -wnting is that in case the mortgagor becomes 
bankrupt, and the depositee apphes to the Court for an order 
for sale, he is allowed his costs out of the estate, but not if he 
has a deposit of deeds "without any ■writing signed by the 
mortgagor (m). 

(r) See Chap L'YIII , _posi, pp 1340 119, Sxp Thorpe, 8 M & A 441, 

et seq Mxp Tareky, 5 De G M & G 403 , 

(s) Sstp Whtfhread, 19 Ves 209 jExp Tmgwdll, 6 L T N S 915 See 

(i) Tvp Mountfort, 14 Ves 606 Exp E%gem, 2D & 0 118, Exp 

(m) Exp Br%ghiem, 1 Swanst 3, Eimmton, 3 D & 0 654, Exp Eey- 

Exp Sihas, Suck 349 , Exp Ttew, 3 mlds, 4 D & 0 278 See also Exp 
Maid 372 , Exp Eohnson, 1 D & 0 Eed, 1 M & MoA. 14 
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OHAPTEE Vni 

OF INSTEUMENTS COLLATERAL OR ANCILLARY TO MORTGAGES. 

i, — Of Bonds collateral to Mortgages — It was formerly a Bonds col- 
usnal practice to reqmre borrowers to give bonds as collateral 
securities for the payment of the prmoipal and interest contem- now unusual 
poraneously secured by mortgage But since the passing of 
the statute 1 WiU IV c. 47, whereby actions on covenants may 
be maintained against devisees of the covenantor, collateral 
bonds add httle or nothing to the security derived from the 
covenants for payment usually inserted in the mortgage For 
this reason such bonds have very generally fallen mto disuse as 
merely causing unnecessary expense 

Inasmuch, however, as bonds given by way of collateral 
security for the payment of mortgage-moneys are still occasion- 
ally met with in practice, it may be useful to state briefly some 
of the points which have been decided in regard to such instru- 
ments. 

Although it is a general rule, both at law and in equity, that Interest be- 
a bond debt shall not carry interest beyond the penalty {a), 
yet the rule will not apply where the repayment of a 
principal sum, with all interest that may accrue due thereon, is 
secured by a mortgage and also by a bond for the same sum, 
as the mortgagee’s right to recover all interest due is not to be 
prejudiced by the bond (h ) ; and this prmciple will apply even 
although the mortgage is given by a surety and subsequent to 
the bond, unless the mortgage is made a security only for the 
bond debt and the interest to become due on the bond (c) . 

The rule that interest on a bond debt is not allowed beyond 
the penalty of the bond prevails in the administration of assets, 
except under special circumstances {d). 

{a) B'tomley t Oocdeare, 1 Atk 80, (^) CUrJseY Lord AUnydon^ 17 Ves 

Wh%te V Sealift Doug 49 , Tew v. Lord 106 

Wmtert<m>, 3 Bro 0 O 489 , Kmght v. {e) See Kughei v Wyme^ 1 My & R 
Maelean, 3 Bro 0 0 496, 498 , 20. And see Lloyd y JSutchett, 2 Anst 

worth Y Thomas f 5 Yes 329, Clarice y» 626, And see Clowes v. Waters, 16 
8eton,QYQB 411, Wilde y Clarkson, Jur 632 

6 T R 303, («?) Atkvmon y. Aikmson, 1 Ba & Be, 

F 3 
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It is said that interest will he allowed beyond the penalty 
where a mortgagee has added a bond debt to his mortgage (e), 
on the principle that a mortgagor seeking the aid of equity to 
enforce his right of redemption, must do complete equity by 
payment of aU interest due though in excess of the penalty of 
the bond (/). 

It was held in an early case, that a bond by a mortgagor for 
performance of the coTenants and conditions in the mortgage 
deed would he forfeited by a breach of the proviso in the deed 
for the payment of the money (g) 

The penalty of a bond for payment of money is generally 
double the amount of the principal sum to he thereby secured 
If the money he not paid at the time limited m the condition, 
the bond becomes forfeited, or absolute at law On the forfei- 
ture of a bond the whole penalty was formerly recoverable at 
law (A), but the Courts of Equity interfered and would not 
permit a man to take more than in conscience he ought to take, 
namely, his principal, interest and costs («) Wherever the pay- 
ment of a smaller sum is secured by a larger, the Court will 
treat the larger sum as a penalty, and not as liquidated damages, 
and will reheve accordingly (A) 

Where a bond is given to secure a principal sum by instal- 
ments, and default is made in payment of any one of the mstal- 
ments at the time appointed, as the condition is broken, the 
obligee may bring an action, and obtam judgment for the whole 
penalty ; though the Court would prevent his taking execution 
for more than is due (1) 

ii. — Of Warrants of Attorney — Warrants of attorney to con- 
fess judgment sometimes accompanied mortgages by way of 
collateral security, so as to enable the mortgagee to enter up 
judgment and issue execution. It was never the practice, 


238 , Bumll y Ter'tey, Show P G 16 , 
Grant y Grants 3 Buss 607 And see 
the same principle m Bond, y. SopJsins, 
1 Sch & L 413, 434 , Bulimey v 
Warrm, 6 Ves 73 — 79 
(o) Beers v Baldwin^ 2 Eq Ca Abr 
611 As to adding bond debts by 
mortgagee on taotog accounts, see 
pp 1161, 1152 

(/) Godfreys Watson, 3 Atk 617 
(tacking judgment) But see contra, 
Powell on Mortgages (6th ed ), 865 


(y) Booms Y Chandler, 2 Lev 116 , 
contra, Briscoe y King, Cro Jac 281 , 
mm BiutoeY Knipe,YQlY 206 
{h) But see 4 & 6 Anne, c 16, ss 12, 
13 

{i) Zoid Lonsdale v Ohuich, 2TB 
388 , Wilde y Clarhson, 6TB 303. 

{k) Aylet v Zodd, 2 Atk 239, 
Zavies Y Benton, 6 B & Or. 223 
(?) Zarhy y Wilkins, 2 Stra 967, 
Masfen y Touchet, 2 W. B1 706, 
TaJhot V JBodson, 7 Taunt 251 
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except in particular cases, and as a matter of special contract, 
to take a warrant of attorney to enter up judgment against a 
mortgagor 

Warrants of attorney were considered particularly appro- 
priate in cases of annuities, as not only affording the grantee 
a speedy and effectual means of compelling payment by enter- 
ing up and confessing judgment and taking out execution for 
the arrears, but also as giving to the grantor, or any person 
claiming under him, a right at any time to apply to the original 
jurisdiction of the Court to vacate the warrant of attorney or set 
aside the judgment, instead of having recourse to the more cii- 
ouitous mode of proceeding provided by the Annuity Act (m ) . 

The simplification of procedure in actions for debt generally 
has caused warrants of attorney by way of collateral security to 
mortgages to be rarely met with in modern practice 

A warrant of attorney to confess judgment, like a power of 
distress for securing the interest on a mortgage, is more effectual 
when the mortgagor himself is in occupation than when the 
property is held by a tenant, as, in the latter case, the only 
effect of the mortgagee proceeding under the warrant would 
be to enable him to get into possession of the rents, which he 
might do by a mere notice to the tenant (^^). It may be, 
however, that the restrictions on powers of distress and at- 
tornment imposed by the Bills of Sale Acts (p) may have the 
effect of bringing warrants of attorney again into use where 
the mortgagor is himself m occupation (p) 

Inasmuch as the statute 13 Edw I c 18, whereby the remedy 
by writ of elegtt was provided for creditors, extended to the case 
of a debt acknowledged in the king^s court, a mode of security 
was suggested, which gave the creditor an immediate hold upon 
the land, and at the same time saved him the expense of actual 
process to obtain judgment This was by wairant of attorney, 
authorizing certain attorneys to appear for the debtor and con- 
fess the debt in a Court of record, whereupon judgment might 
be forthwith entered up, -and a writ of execution imtanter sued 
out Between a judgment so obtained and a judgment obtained 
m an actual action, Lord Kenyon, in Doe v Garter {q)^ said he 


{m) Barton, Oonv vol vi p 16, n (p) Key 

(n) Byth & Jarm. Conv (4th ed ), (6th ed ), vol 

vol 111 p 986 fi T* T? 

(o) See post^ p 664 


& Elphmstone, 

,, 11 p 61 

(g) ST n 61, 


Conv 


CHAPTEB VIII 


Warrants of 
attorney now 
unuisual in 
mortgage 
transactions 
When a 
warrant of 
attorney may 
be advisable. 


Nature and 
effect of 
warrants of 
attorney 



70 


CHAPTER VIII 


Effect of 
defeasance 


Contmmng 

security. 


Warrant of 
attorney not 
a breach of 
covenant not 
to assign 
lease 


Warrant of 
attorney 
■whether coun- 
termandable. 


COLLATEEAL INSTEUMENTS. 

saw no difference {7), since the object of the former was merely 
to shorten the process and to lessen the expense of the pro- 
ceeding. 

The defeasance of a warrant of attorney that on non-payment 
at a certain day execution may issue, is not a contract, but 
merely a description of the object of the security, and of the 
means by which, in case of default, the creditor may enforce 
payment (5). The proper mode of recovering debts so secured 
is by entering up 3udgment in pursuance thereof, and not by 
action on an implied contract to pay the debt {t). 

Where a defeasance to a warrant of attorney provides that 
in default of the payment of an annmty secured thereby, the 
grantee may sue out execution or executions thereon, this will 
warrant successive executions (w) 

A warrant of attorney, with a defeasance stating it to be 
given as a security for a sum named, and mterest thereon, will 
be construed as a contmuing security, and not merely for money 
then due, in the absence of anythmg on the face of the warrant 
or defeasance to show such an mtention (x) 

Where there is a covenant against assignment in a lease, or 
any estate is to be forfeited upon any alienation or charge, a 
warrant of attorney is not a breach of forfeiture, although the 
lease or other interest is taken in execution under it (y) ; and 
that although, by the defeasance, it was intended that the judg- 
ment to be entered up under it was to be registered, and so 
become an equitable charge (2) ; unless it be given for the 
express purpose of enabling the lease or other interest to be 
taken m execution (a) 

The same principle is acted on in determining whether a 
warrant of attorney is void, as being a charge on a benefice (b) 
A warrant of attorney to enter up judgment, or to sell lands, 
by way of a security for a debt, being an authority coupled with 
an interest, is not countermandable (c) And the warrant, in 

(r) Doe V Jones, 10 B & Cr 468 
( 5 ) O 00 & V Dowler, E E 7 H L 35 
(^) Sherborn v TolUinache, 13 0 B 
N S 742 

{u) Cuthberf v. Cole, 1 0 B 278. 

{x) Woolley v Jennings, 5 B & Or 
165 

iy) Doe d Mitehmson v Cm ter, 8 
T it. 67, Jbeison v Solmes, 1 JT & 

H. 530 , Doe d JSfbfJblk {Duke of)Y 
JECitu;ke, 2 East, 481 See South Wester n 
Zoan, 4e Co, v JRobertson, S Q B. D. 


17 

{z) Croft V, Lmnley, 6 H L 0 
672 

{d) Doe d Mitehimon "v Cartet, 8 
T E 300 

(5) Dost, p 440 

(e) Oades v Woodward, 2 Ed Eaym 
150 , 1 Salk 87 , Walsh v Whitoomhe, 
2 Esp 565 , Gausson v Moiton,lQi^ 
& Cr 731 And see JBCodgson v Ander^ 
son, 3 B & Or 842, 861 , Spooner v, 
Sandilands, 1 Y. & 0 0 C 390 
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tlie ease of a mortgage transaction, being for valuable conside- 
ration, the power to enter up judgment conferred by the instru- 
ment may now be expressed to be irrevocable, so as not to be 
revoked by, or prejudicially affected by, or by notice of any- 
thing done by the donor of the power, or his marriage, death, 
lunacy, unsoundness of mind, or bankruptcy {d). 

The death of the plaintiff is not a countermand of the warrant 
if the instrument authorizes his executors to enter up judg- 
ment {e). 

The death of the defendant (unless the power is expressed to 
be irrevocable) is a countermand, and an agreement that judg- 
ment may be entered up notwithstanding his death was held 
to be void (/). But it is sufficient to show that the defendant 
was livmg within a reasonable time previously to the applica- 
tion {g). 

So, upon a warrant of attorney given by two, judgment can- 
not be entered up against the survivor {h) But seem^ where 
one of two joint plaintiffs dies, for then the survivor may enter 
up judgment (i) And the Court wiE not enter up judgment 
nunc pio tunc as of a term prior to the death of an insolvent 
tcpon a warrant of attorney given by such insolvent before 
his discharge, although the assets do not fall in until after his 
death (k). 

It is not an objection to signing judgment on a warrant 
of attorney that the defendant has, since the execution, become 
insane (1) But the Court wiU not allow judgment to be entered 
up against a party who, having given a warrant of attorney 
to confess judgment for securing the payment of a sum, or 
the transfer of stock, on demand^ has become insane (iri). 

A warrant of attorney given to secure a debt, with an agree- 
ment that judgment should not be entered up till the debtor 
should become bankrupt or insolvent, means a general inability 
to pay debts (^^). . 

It seems rather a moe question, whether a creditor is warranted 
in signing a judgment on a warrant of attorney or cognovit 


(f) 45 & 46 Tict o 39, s 8 
(«) Coles y Haden, Bames, 44 , Men- 
shall y Matthew^ 7 Bing 337 , JBlack^ 
hmne y God^iol^ 9 Bowl 337 , Saidm 
T. Forsyth, 1 Q B 177 
(/) Keath v Br%ndUy, 2 A. & E, 
865 

(f) Jordan v Farr, 2 A & E 437 



(X) garden v Forsyth, 1 Q B 177 
(1) Figyott y KtlheJs, 4 Bowl 287 
\m) Capper v JOando, 2 A & E 458 
(») BMlecomhe v Bond, 4 A & E. 
332, Re Mugge>idge, 625, 
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COLLATERAL INSTRUMENTS. 


CHAPTER Vni. 


Who may give 
a warrant of 
attorney 


Time from 
which a war- 
rant speaks. 


Formalities 
of execution 


given to secure a debt and costs^ without first taxing those 
costs (o). 

A warrant of attorney cannot be given by an infant {p ) , and 
if he give a joint warrant of attorney, the judgment will be set 
aside as to bam {q ) , nor can it be given by a partner, to bind 
his co-partners (;) , nor by an executor, to bind his co-execu- 
tors ( 5 ), 

Before the late Married Women’s Property Acts, if a feme 
wle signed a warrant of attorney, the Court or a judge, after 
her marriage, allowed judgment to be entered up against the 
husband and wife {t) The judgment upon such warrant of 
attorney would, in regard to the Lability of the husband, be 
subject to the late Acts (w). If a warrant of attorney is given 
to a feme %ole^ her subsequent marriage is not a revocation of 
it ; and judgment will not be entered up in the name of the 
husband and wife (a?) ; as where a warrant of attorney was 
given by W to D and S , and W. and S. afterwards inter- 
married (y) 

A warrant of attorney speaks from the time of its execution, 
and not from ’the day of its date, and therefore such an instru- 
ment, dated the 24th of February, 1847, but executed the 20th 
of March following, defeasanced on payment of the debt on the 
20th of March then necct^ was held to be a security |or payment 
on the 20th of March, 1848 (s) 

By the Debtors Act, 1869 ici)^ it is provided that no warrant 
of attorney to confess judgment in any personal action, or 
cognoui actionem given by any person, shall be of any force, 
unless there shall be present some attorney of one of the superior 
Courts on behalf of such person, expressly named by him, and 


( 0 ) JBooth V Lady Syde Fmker, 3 
M. &W 64 

(p) SamdersofiY Marr^ 1 H Bl 76, 
Wood V Breath, 1 Chit Gr P 708, n , 
Oilier V Woodroffe^ 4 M & W 650, 
Storton r TomhnSy 10 Moore, 172, 
Weaver v Stokes, 1 M & W' 203 

(q) Ashhn v Lanyton, 4 Mo & Sc 
719 , Motteux v St Auhyn, 2 W B1 
1133 

(j ) So titton V Bui ton, 1 Chit G- P 
707; Bunter v Father, 7 M & W. 
32*1 

(«) BlweU V Quash, 1 Str 20 

(4 Staples V Furser, 2 Bowl 764 , 
Fomh T Fry, 8 BowL 126 , Anon , 1 


Show 89, Baitford v Mattingly, 2 
Chit G P 117 , Bigginbottom v Big- 
ginhotiom, 8 Bowl 126 

(m) 33 & 34 Vict o 93, s 12 , 37 

6 38 Vict 0 60, 45 & 46 Viot 
0 75 

{x) Anon , 1 Salk 117 See Bolling 
v White, J Q B 327 
[y) Mardei v Lee, 3 Burr 1469 , 
Metcalfe v Boote, 8 B & Ry 46 , Anon , 

7 Mod 63 

(js) Bi owne v Bui ton, 17 L J Q, B 
47. 

{a) 32 & 33 Viot o 62, s 24, re- 
enaetmg 1 & 2 Viot c 110, s 9 
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attending at Ins req[nest to inform Inm of tlie nature and effect 
of such warrant or cognovit before the same is executed, which 
attorney shall subscribe his name as a witness to the due execu- 
tion thereof, and thereby declare himself to be the attorney for 
the person executing, and state that he subscribes as such attorney 
Solicitor IS now substituted for attorney’^ {b) 

A warrant of attorney, to confess judgment or cognovit actionem^ 
not executed in manner aforesaid, shall not be rendered valid 
by proof that the person executing the same did in fact under- 
stand the nature and effect thereof, or was fully informed of the 
same (<?) 

The attestation, though not necessarily in the words of the 
statute, must show, by necessary implication, that the statutory 
requirements have been fulfilled {d) 

The solicitor for the plaintiff cannot act for the defendant [e ) ; 
nor the London agent of, nor a solicitor aetmg as the clerk of, 
the plaintiff’s solicitor (/) , nor can the same solicitor act for 
both parties {g) 

Although the solicitor must be ‘‘expressly named” by the 
defendant, yet the appomtment will not be invalid if the soli- 
citor was suggested by another person, or even introduced by 
the creditor himself, or even paid by the creditor (A), so long as 
the solicitor is bont fide appomted by the defendant ifi) 

When the solicitor has been really named by the defendant, 
he IS there to inform him of the nature and effect of the instru- 
ment, if he requires it , the solicitor is not bound to read the 
instrument over to him, unless he desires him to do so (A) Nor 
can the debtor complain, in the absence of fraud, that he did 
not understand the nature and effect of the instrument in oon- 


(5) Judicature Act, 1873, s 87 
(o) 32 & 33 Vict 0 , 62, s 25 
{d) FoGQokY Fickenng, ISO, B 789 , 
Molt Y MetshaWf 51) & L 419, Lewis 

Y Lord Kensington^ 15L J 0 B 100, 
2 C B 463 , Fhilhps v GibbSy 16 M & 
W 208 See further as to what 
amounts to proper attestation, Ledgard 

Y Thompson^ 11 M & W 40 , Mibbert 

Y Barton, 10 M <fe W 678 , BlLington 

Y Molland, 9 M & W. 669 , Fotter y 
MiehoUon, 8 M & W 294 , Oliver y 
Woodioffe, 4 M & W 650 , Everatd y 
Foppleton, 6 Q. B 181 , Gay y Mall, 5 
D & L 422 , Levinson v Syer, 15 Jur 
1011 

\e) Mason v KiddU, 6 M & W. 513 


(/) Fryor v Swayne, 2D & L 37 , 
Durr ant y Blurton, 9 Bowl 1015 
{g) Cooper y Grant, 12 0 B 154, 
FisingY Dolphin, ^jyoYd 309, Sander- 
son Y Wesiley, 8 Dowl 412, Miost y 
Mannah, 17 Q B 383 

(A) Maigh y Frost, 7 Dowl 743, 
Male Y Dale, 8 Dowl 599, Fease y 
Wells, 8 Dowl 626, Barnes y Fendrey, 
7 Dowl 747 ; Bhgh v Brewer, 3 Dowl 
266 , Bice v Linstead, 7 Dowl 153 , 
Taylor v Micholls, 6 M & W 91 , Joel 
Y Dieker, 5 D & L 1 

(i) Walton Y Chandler, 10 B 306, 
Levinson y Syer, 21 D- J Q B 16 
(Ar) Taylor y Micholls, sup 
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COLLA.TERAL INSTRUMENTS, 


cHAyTEBYin sequence of his own omission to request the solicitor to give him 
explanation (1) 

The attestation need not state that the solicitor was expressly 
named by the debtor, or that he attended at his request (m) 
f warrant of attorney to confess judgment, or cog- 

attomey. novit, or a true copy thereof, is not filed with the ofiicer acting 
as clerk of the judgments m the Queen’s Bench Division within 
twenty-one days next after execution, as required by 3 Greo IV. 
c 39 (which makes it necessary to file an affidavit of the time 
of execution, as prescribed by that statute («) ), it shall be deemed 
fraudulent, and shall be void; and if any such warrant of 
attorney, or cognovit, so filed, was given subject to any defeasance 
or condition, such defeasance or condition shall be written upon 
the same paper or parchment with the warrant or cognovit before 
the filing thereof ; otherwise, the warrant or cognovit shall be 
void (o) 

Where a judge’s order made by consent is given by a defendant 
in a personal action, whereby the plaintiff is authorized forth- 
with, or at any future time, to sign or enter up judgment, or to 
issue or take out execution, whether such order is made subject 
to any defeasance or condition, or not, the order, if the action is 
in the Queen’s Bench Division, and a true copy of the order, if 
the action is in any other Division, shall, together with an affi- 
davit of the time of such consent being given, and a description 
of the residence and occupation of the defendant, be filed with 
the officer acting as clerk of the judgments in the Queen’s Bench 
Division within twenty-one days after the making of the order, 
otherwise the order, and any judgment signed or entered up 
thereon, and any execution issued or taken out on such judg- 
ment, shall be void (p ) , and the provisions of 3 Greo IV c 39 
(ss 5, 8), and of 6 & 7 Vict c 66, as to the filin g warrants of 
attorney and cognovits with the clerk of the judgments, and for 
the makmg entries by such clerk, and search in relation thereto, 
and for entering satisfaction thereon, and for fees for search and 
filing, and taimg office copies, extend and apply to every such 
judge’s order (q). 

Non-compliance with the statutory requirement as to filing 

{t) Seecases cited ,p 73, note (A) (o) The Debtors Act, 1869 (33 & 33 

(m) Okv^ V JFoodrafe, 4 M & W. Yict c 62), s. 26 

659 , V 6 D & L 422. (p) 32 & 33 Vict o. 62, s 27 

(«) Acrcmm r Mermman, 16 Q B (a) Zbtd, s 28 

N. S 998 
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the judge’s order within twenty-one days only renders the older chaptee vni 
and judgment void as against creditors of the defendant, not 
as against the defendant himself (r). 

The Acts apply to warrants of attorney, whether executed m 
this, or in a foreign, country (s) ; and it seems that, if judgment 
he signed on a warrant of attorney which is not made in com- 
pliance with the statutes, the defect cannot be waived if ) , and 
the statutes do not apply where the defendant is himself an 
attorney {u). 

By another Act {x), an additional book or index is directed to Index of 
be provided, in which only the names, additions, and descriptions 
of the respective defendants, or persons giving the warrants or 
cognovits, are entered, and which may be searched on payment 
of the additional fee mentioned in the Act. 


Warrants of attorney to confess judgments in Ireland are sub- Maud 
jected to nearly the same regulations (y). 

The judgment must be signed in the way authorized by the Signing of 
warrant. It is always final, and signed in like manner as a 
final judgment by confession or default m an adverse smt (s). 

Judgment on a cognovit, though given before appearance, may 
be signed after more than the lapse of a year without a declara- 
tion, and without motion or order of a judge {a). Nor does it 
apply when there is an agreement to dispense with these forms (J). 

And it s^ms that, under a warrant of attorney to confess judg- 
ment, judgment may be signed and execution issued without an 
appearance being entered on the part of the defendant, or, at 
most, such an omission is a mere irregularity, which may be 
waived by laches (c) So, signing judgment on a warrant of 
attorney for a sum larger than that mentioned m the warrant, 
is a mere irregularity, which may be waived in like manner {d). 


Fmal judgment is not signed on the ofi&cer of the Court making 
the postea, but on his completmg the taxation of costs (c) 


judgmeiLt^ 


(r) Gcwan y Wrtffht, 18 Q B D 
201, 0 A See Jie Itussell, Exp Guest, 
W N (1888) 198, 0 A 

(s) Dams v Tieicm%on, 2 D «& L 
743 

(^) Gripper v JBrisiow, 6 lil & W 
807 

{u) Downes v Garhett, 2 Do'wl NT S 
939 , Ghipp Y Darns, bM. & "W 430 

x) 6 & 7 Viot c 66 

y) Z & i Viot c. 105, ss 12 — 18, 
iaolusive 

(z) Tidd, 9tii ed. p- 666 , Dirohcm y 


Tuekei , 8 So 669 , Kemp y Matthew, 
8 Sc 399 , Gharlesworth y Elks, 7 
Q B 678 

(a) Thompson y Dangndge, 1 Exoh 
361 

(^) See Tripp y Stanley, 17 L J 
Q B 19. 

(c) Gharlesworth y Kllis, 7 Q B. 
678 , Dircham v Tucker, 8 & 669 

{d) Stopford Y Titzgerald, 16 L J, 
Q B 310 

(e) DutUi Y Bulkeney, 1 Bmg 233 , 
Tiei ee y Derry, 4 Q B, 636. But see 
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Exeoution. 

MemorandTim 
of satisfaction. 


Warrant of 
attorney to 
secure interest 
only. 


Setting aside 
warrant 


Execution on warrants of attorney is tlie same as in ordinary 
cases (/) 

Power IS given to any of the judges of the Court, in which 
the warrant of attorney or cognovit is given, to order a memo- 
randum of satisfaction to he written upon such warrant, 
cognovit, or copy thereof, respectively as aforesaid, if it shall 
appear that the debt, for which the warrant or cognovit was 
given, has been satisfied or discharged {g) 

Where a judgment was entered up on a warrant of attorney 
for 1,800^ to secure an annuity, and the judgment creditor 
received more than the 1,800/, the Court ordered satisfaction 
to be entered up as of the date on which a later judgment was 
entered up, and directed sums, received by the fiist judgment 
creditor since that time, to be paid to the second judgment 
creditor, hut not any of the sums received prior to the signing 
of the second judgment (/^) 

If a warrant of attorney to confess judgment is given by way 
of collateral security, defeasaneed on payment of the interest, 
after the rate and at the time and in manner recited in a mort- 
gage deed of even date, and the interest is paid up to the day 
fixed for payment in the moitgage deed, though the principal 
be still unpaid, the Court will order satisfaction to be entered 
on the judgment But the application will be refused if, from 
the introduction of other words into the defeasance,* there is 
the least doubt if the security of the judgment is to he so 
limited (? ) 

Application to set aside a warrant of attorney collateral to a 
mortgage can only be made by the party himself, or by his 
attorney duly authorized by him for that purpose (^) But it 
may he made, though defendant has become bankrupt since his 
execution of the warrant (/) 

The provision, is for the benefit of the defendant only, and, 
therefore, a third party who may be prejudiced by a judgment 
against the debtor cannot raise an objection on the ground of 
want of proper attestation {m). 


Ftshet V Duading, Z Man & G-r 238 , 
and Neu>ton v Grand Janetton Bail 
Oo , 16 M & W 142 AndseeArclib 
(14t]i ed } 1323, and eases 

(/) Arohb. (Uth ed ) 1323 See as 
to bankruptcy, Ymmg y JBilhier, 30 
li J Q B 163 
h) 3 <leo IV c 39, 8 8 
(h) Cattle v, TTarringtonf 6 B & Ad 
447. 


(^) Atkinson v Jones^ 2 A & E 439 
And see Fing y GieenkiUj 6 Man & 
Gr 69 

(^) Zems Y Lord TankervilU, 11 M 
&W 109 

(^) Taylor v NicholU, 6 M & W 
91 , Davis Y Trevamon, 2 B & Xi 743 , 
Cooks Y Edwards^ 2 Bowl N S 66 
(m) Chvpp V JSarriSt 6 M & W 
430 
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A party wlio introduces an unqualified person, as qualified to chapter toi 
attest, cannot afterwards move to set the warrant of attorney 
aside on that account {71) But such warrant may he set aside 
if the person unqualified is introduced by the opposite party, 
and acquiesced in by the debtor (0). 

Nor can a surety recover from the creditor what he has been Surety 
obliged to pay by way of contribution to his co-surety, who has 
paid the full sum secured by the warrant, if the warrant be 
good against the latter (p). 

The Courts will, under their general jurisdiction, set aside a 
warrant of attorney to enter up judgment, and the proceedings 
under it, wherever they appear to have been obtained by fraud 
or for an illegal consideration (q). Thus, an agreement by a 
bankrupt with one of his creditors to omit the debt m his 
schedule, and that the cognovit held by the creditor should be 
suspended and revived after the debtor’s discharge, is fraudu- 
lent and void, and the Court wiU set aside judgment entered 
up, and execution issued, on such cognovit, after the dis- 
charge (r) And this relief will be given, even on behalf 
of persons not parties to the warrant, if the execution 
under it operates as a fraud upon them (5) But a warrant 
of attorney given to secure a sum embezzled will not be set 
aside, unless it distinctly appears that there was an agreement, 
either express or necessarily imphed, that the plaintifi would 
abstain from prosecuting for the felony in consideration of the 
security (f) So, a warrant of attorney, given by a lessee in 
order to elude a covenant not to assign, was held void (ti) So, 
if given by way of fraudulent preference, it comes within the 
Bankrupt Acts {cc). But such a warrant of attorney cannot be 
set aside upon affidavits («/) 

As to what amounts to an attorney, 
expressly named "by the defendant, 
and acting on his behalf, see GMpp v 
JECarrzSf 5 M & W 430 , Ma6on v 
Mddle, 5 M & W 613, Ohver v 
Woodrojff-e, 4 M & VY 650 , Go ipper v 
£nstoWf 6 M & W 807 , Sanderson r 
Westle^^S'Dowl 412, Taylory Nieholl% 

6 M & W 91 , Joel V J>icke7 , 5 Dowl 

6 L 1 , Wallet V Gardner^ 4 B & Ad 
371 , Cba? V Cannon^ 4 Bing N 0 453, 
case before the Act 

(«) Coho V Cannon^ sup , Jeyes v 
Booth, 1 Bos & P 97 , Briee v Carter^ 

7 Q B 838 

(o) Walker v Gardner , sup 


{p) Brice V Cat ter, sup 
(O') Watd V Lloyd, 6 Man & G^r 
787 , see Archb (14th ed ) 1311, and 
cases therem enumerated 

(?) Taham v Freeman, 4 B &Ad 
887 

(«) Martin Y Martin, ZB &Ad 934 
(^) Watdy Lloyd, QMsiTa. &Gr 787, 
Flower v Sadler, 10 Q B D 572 
(w) Doe d Mitchmson y Carter, 8 
T R 300 

{a) Sharpe y Thomas, 6 Bing. 416 , 
Mewnham v Stevenson, 20 L J OP 
111 See^os^, p 584 
(y) Broune y Burton, 17 Xt J Q B. 
49 
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CHAPTER IX. 

OF STJEETYSHIP. 


Section I 


Of the Natuee of Contract of Suretyship. 


Aa to reqtixr- 
mg sureties 
to jom m 
mortgage 
seouixties. 


Proviso tKat 
surety shaE 
be liable to 
mortgagee as 
principal 


i,— Of Sureties in Mortgage Transactions generally — Wliere 
property is mortgaged whicli is not immediately realizable by 
tbe mortgagee in case of default, or which does not of itself yield 
an immediate income to meet the payment of interest (as, for 
instance, in the oases of mortgages of policies of life assurance 
and of reversionary interests), third persons are frequently made 
parties to the mortgage deed for the purpose of guaranteeing 
the payment of principal and inteiest, or of interest alone, and 
tbe performance of covenants on the part of the mortgagor 
necessary for the maintenance of the security 
In order to obviate the risk ■which the mortgagee runs 
in such cases of losing his remedies against the surety by 
reason of subsequent transactions between himself and the 
mortgagor, who is the principal debtor, it is the usual practice 
that the surety should enter, jointly and severally with 
the mortgagor, into aU the covenants and stipulations, the 
performance and observance of which the surety is intended 
to guarantee, and that a proviso should be inserted m the 
mortgage deed that, although, as between the mortgagor and 
the surety, the latter is only a surety, yet that, as between 
himself and the mortgagee, he shall he deemed a principal 
debtor, and shall not he released by any subsequent trans- 
action between the mortgagor and mortgagee which would 
otherwise have that effect (a). The effect of such a proviso is 


(aO See Dav Conv (4th ed ), voi u. (6th ed ), vol ii pp 36, 37, 113 , Brth. 

pt n p. 603 , Key & Elph. Cony , & Jacm.Cony (4thed),yol ui p 1088. 
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materially to vary, and, indeed, to a great extent, to exclude, ohattebix 
tie operation of tie rules of law wiioi, in tie absence of express 
contract, regulate tie relations of principal and surety, as between 
tiem and the creditor. 

A proviso to tie above effect is inserted in all well-drawn 
mortgages to which sureties are parties ; but cases not unfre- 
quently occur in practice where it appears from tie terms of the 
instrument, or from tie circumstances of tie case, that one or 
more of tie parties to a mortgage, to a mortgage deed or equit- 
able charge, are merely sureties for the payment of tie debt 
by tie principal debtor or debtors A full and general con- 
sideration of tie law of principal and surety would be 
foreign to the scope of tie present treatise, but it is proposed 
m tie following pages to consider this subject so far as relates 
to tie liabilities, rights and remedies of sureties in mortgage 
transactions 

Before tie Common Law Procedure Act, 1854 (&), if 
appeared by tie instrument itself that a person was thereby suretyship 
jointly and severally bound with tie principal debtor for pay- 
ment of tie debt, parol evidence was inadmissible to prove that 
he was only a surety (cj). But in eqmty, m such a case, tie fact 
was always provable by parol evidence (d). So, where in a 
suit to redeem, the mortgagors alleged that they were sureties 
only, tie mortgagees were compelled to discover their dealmgs 
with the alleged principals (e). 

Where two persons are originally co-debtors, they may, by 
subsequent arrangement between themselves, without tie eon- ^tncipaiTna 
currence or consent of tie creditor, mate one of them primarily 
liable for tie debt and tie other a surety only ; and, if notice airangement. 
of such arrangement is given to tie creditor he will be bound 
thereby so as to render him liable to tie risk of losing his 
remedies against tie surety by subsequent dealings with tie 
person who has become tie sole prmcipal debtor, as by giving 
time to him (/). 


m 17 & 18 Viot c 125 
(e) Lew%s v Jones ^ 4 B & 0 606 
{J) Qraythorne v Bwxnlurm^ 14 Ves. 
160, 170 , Clarice r JS^enty, 3 Y & 
0 (Ex ) 187 See Reynolds t 

Wheeler, 10 0 B (N S ) 561 , Mac- 
donald V Whttjield, 8 App Cas 733 
^e now the Jud Act, 1873 (36 & 37 
Vict 0 66), s 26 (11) 


(e) Bridgwater v Be Wmton, 33 
L J 238 

(/) Bouse V Bradford Banking Co , 
(1804) 2 Oh. 32, 0 A , affirmed m 
I) P on other gronnds, (1894) A 0 
586 See OakeUy y Bashellei, 4 01 & 
P 207, Overend, Givrney ^ Co y Oriental 
Financial Ob , B. B 7 H B at p 360* 
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COKTRACT OF SURETYSHIP. 


CHAPTESrS 

Ko action on 
guaranty 
unless in 
■writing 


Written 
guarantee 
shall not be 
invalid by 
reason that the 
consideration 
does not 
appear m 
■writing or 
by necessary 
inferencefrom 
a -written 
document 


Parol evi- 
dence of con- 
sideration, do 


Contract of 

suretyship 

requires 


ii, — Statute of Trauds. — Tlie Statute of Prauds(^) enacts 
that : — 

action shall he brought -whereby to charge . the 

defendant upon any special piomise to answer for the debt, 
default, or miscarriage of another person unless the 

agieement upon which such action shall be brought, or some 
memorandum oi note thereof, shall be in writing, and signed by 
the party to be charged therewith, or some other person theieunto 
by him lawfully authorized ” 

Formerly, if such an undertaking was made by writing not 
under seal, the consideration must have appeared on the face of 
the writing Qi ) ; but now by sect. 3 of the Mercantile Law 
Amendment Act, 1856 (^), it is enacted as follows — 

“ No special promise to he made by any person after the passing 
of this Act, to answer for the debt, default or miscarriage of 
another person, being in writing and signed by the party to be 
charged therewith, or some other person by him thereunto lawfully 
authorized, shall be deemed invalid to support an action, suit, or 
other proceeding to charge the person hy whom such promise shall 
have been made, by reason only that the consideration foi such 
promise does not appear in writing or by necessary inference from 
a written document 

Although parol evidence is admissible to supply the oonsidera- 
tiou for a guaranty, it cannot be admitted to explain the 
promise, which must still be in writing (A.), And if the consi- 
deration does not appear on the face of the guaranty, it must 
be cleaily proved by parol evidence (J), 

If the guaranty is given by a separate instrument, parol 
evidence is admissible to identify the security in respect of 
which the promise is made (m) or the amount of the debt 
intended to be guaranteed (n), or whether it was mtended to he 
a contmmng guaranty to cover further advances (o) 

— 

Section II. 

Avoidance of Contract of Suretyship. 

i. — Of Suretyship Contracts void ab initio — The contract of 
suretyship requires that all parties to it should mutually exer- 

{ff) 29 Car II o. 3, s 4 Bqq Mallet (1) Glover y Ealkett,2'Bi &]Sr 489 

V Bateman, Jj R 1C P 163, Ex Ch {m) Sho7t7edeY Cheek, 1 A & E 67 

(A) Waxn v TFa^Uers, 5 East, 10, (n) Bateman v BMUtps, 15 East 

Sannde'iE v Walejield, 4 B & A1 595 272 See Brmton v Btdlens 1 F & 

(%) 19 & 20 Vict, c 97 E 450 ? « 

(A) Eolmes Y. Mitchell, 7 C B N S (o) Gtahame v. Grahame, 19 L R 
361 It 249 
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cise the utmost good faith (p) The contract will be void in chapteb ix 
its inception, unless the fullest information is afforded to the utmost good 
surety as to aU material facts affecting his obligations and 
liabilities, and unless the instrument strictly and literally em- 
bodies the terms on which he agreed to assume such obligations 
and liabilities- So, also, a contract of suretyshij>, though origi- 
nally valid, will be avoided by any subsequent transaction 
between the creditor and the principal debtor which may affect 
the remedies or liabilities of the surety. 

Thus, the contract will be void ad iniUo if, with the knowledge Contract 
or assent of the creditor, any material part of the transaction 
between the creditor and the debtor is misrepresented to the representa- 
surety, and the misrepresentation be such that, but for the same 
having taken place, either the suretyship would not have been 
entered into at all, or, being entered into, the surety’s hability 
imght be thereby increased (g). 

So, if a private bargain is entered into between the creditor Concealment 
and principal debtor which may have the effect of varymg the facT^^ayoio 
responsibility or position of the surety, the withholding the know- contract 
ledge of that bargain from the surety will vitiate the contract 
of suretyship. So, where the bargain was that the vendee of 
goods should pay beyond the market price of goods supplied to 
him 10s per ton, which was to be applied in payment of an old 
debt due to the vendor, and the payment for the goods was 
guaranteed by a third person as follows : — I will guarantee 
you in the payment of 200/., value to be delivered to T. in 
Lightmoore pig icon,” but the bargain was not communicated 
to the surety, it was held, that the concealment was a fraud on 
the surety, and rendered the guaranty void (r). 

In order, however, to vitiate the contract, the concealment 
must be of a fact which materially varies the position of the 1,0 material 
surety from that which he might naturally expect to hold. So, 
where a surety guaranteed a cash account opened by the prin- 
cipal debtor to the amount of 760/., and the money was apphed 
in discharge of a debt of that amount owmg by the prmcipal 
debtor to the same creditor, of the existence of which debt the 
surety was not informed, it was held that the creditor was 

(^) Dames v London and Provincial Dow 272 , DaiUon v Matthem, 10 Cl 
Marine Inswmce Co , e Oh D 469, & F 934 , JBurte y Mogerson, 14 L T 

0 A N- S 780 

{q) Stone Y Comton, 6 Bing NS (») Pideod y Bishop, 3 B & Or 605 
142, 157 , Smith y Banl of Scotland, 1 See Maltbifs case, cited 1 Dow, 294 

VOL I R. ^ 
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AVOIDANCE OF CONTEACT. 


oHApg^EE IS, nuder no obligation to disclose tbe pnriDose for wMob tbe mono; 

■was intended to be applied, and that tbe concealment of tb 
existing debt did not avoid tbe contract of surety sbip (s). 

So, where a person procured an advance of 500Z, for tb 
repayment of wbicb two other persons became sureties, anc 
in pursuance of a previous agreement, tbe borrower bande 
over 125i out of the 500^. as a loan to one of tbe suretie 
without tbe knowledge of tbe other surety, it was held tbs 
there was no such concealment of a material fact as to pr^ 
judicially affect tbe position of tbe latter (t), 
whS^boTiad ^ Creditor is not, as a general rule, bound to inquire into ti 
to make m- oircumstances under which a person becomes surety to him for 
debt, unless tbe cbcumstances are of such a nature as that tbe 
ought to raise a reasonable ground of suspicion in bis mmd tbj 
tbe surety has been mduced to assume lus obbgations by frau 
on tbe part of tbe debtor ; under such circumstances tbe oredit( 
is bound to make inquiries (a^). 

Application of The rule that tbe fullest disclosure must be made to tbe surei 

tJtie rule to uxT-i't 

mortgagesof wouid Seem to be appbcable with tbe utmost strictness when 
life policies, third party concurs in a mortgage of a policy of life assurani 
for tbe pmpose of guaranteeing tbe payment of tbe mortgaj 
moneys, and tbe punctual payment of ‘the premiums ; for 
such cases tbe creditor and tbe assured have full knowledge 
all circumstances affecting tbe health of tbe assured, and otb 
matters with regard to which tbe surety cannot readily obta 
information (r). 


^nStionsol Discharge of the Surety by Subsequent Trai 

contract actions, — ^Tbe contract of suretyship is construed in tbe strict^ 

manner, so that tbe surety will only be bound according to t 
strict letter of bis engagement (^). If it is in any way alter 
without his consent, even for bis benefit or innocently, be 
entitled to be discharged {z). He is discharged by an arran^ 


{s) ICmmlfm v. Watson. 12 01 & F 
X09« 

Macheth v WalmesUi/, 51 L T, 

{v) Owen V JSConian, 4 H L C 
9^7 See Maitland v Irving^ 15 Sim 

{x) See British Immance Co 

V 10 Exoli 523, Wythee v. 


Zalouehero, 3 Be G* & J 693 

Stamford^ Bhg Co v Bal 
Be G F & J 310, Blest v, B^owi 
Be G. F & J 367, 376 

(a) Blest T Bfown^ sup , Samuoi 
Sowmth^Z'M.QT: 272 , GmdmrY Wa 
5 E &B 83 , Bolah v Everett ^ 1 Q 
B 669 , JZolme y. BiumJeiU. 3 Q, B 
495. 
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ment Tbetween tlie mortgagee and the mortgagor affecting a ohaptebis 
fnnd which the surety had a right to rely on {a). Any depar- 
ture from the conditions will discharge him, even though he is 
not thereby prejudiced (5). 

An absolute release of the principal debtor of course dis- Absolute 
charges the surety by extinguishing the debt ; and in such p^oipai 
a case the creditor cannot reserve any rights against the surety, <3isoharges 
as the debt is gone, so that no rights of action with regard to 
it can remain. 

Although, of course, payment ofl of the debt by the principal Rjffect of pay- 
discharges the surety from all obhgations in respect of it, yet a ^^eque^ly 
payment which is subsequently set aside for fraudulent prefe- set aside 
renee is not a satisfaction of the debt as to discharge the 
surety (c). 

If the creditor enters into a binding contract with the principal Effect of 
debtor to give him, further time to pay, without the concurrence 
of the surety, the surety is discharged, because the creditor has debtor, 
put it out of his own power to enforce immediate payment, 
which the surety would have a right to require him to do (d), 

A parol agreement for good consideration to give time to the Parol agree- 
principal debtor, being enforceable in equity, will discharge the 
surety, although the principal is bound by deed (e). 

A parol agreement to alter the contract, between the creditors 
and principal debtor, was no answer at law to an action on a 
bond against a surety, but a Court of Equity would, in such 
case, have interfered (/), 

There must, however, be a clear and binding contract with Agreement 
the principal debtor to give time in order to discharge the 
surety (^). An agreement without consideration is not bmd- bmdmg 
ing, and will not discharge the surety {h). So, also, mere for- 
bearance from suing the prmoipal debtor, without a positive 


(a) Gm Stemn, Co y 6 Jnr. 
H S 801 See Mortgage Insmanoe 
Corj? Y JPoundf 65 D J Q. B 129 
® Zawrenee y Wdmsley^ 31 L J. 
0. P 143 

(c) Zetty Y C 00 U 9 L B. 6 Q. B. 
790 

(f?) Bank of Ireland y Beresfordf 6 
Dow, 238 , Oakeley y BmheUer, 4 01 
& E 207 See IT^shet y Smithy 2 
Bro 0 0 579, Bees v. Bernngtonf 2 
Yes jun 540, Strong y Foster ^ 17 
0 B 219 , Oriental Finamial Gorp y 
Ovaendj Gurney ^ (7(? , L. B 7 Oh, A 


142 , Bolton Y Buokenkan^ (1891) 1 
Q B 278, 0 A 

if) Blake Y White, 1 Y. & 0 Ex, 
420, Ffishet v. Smith, 2 Bro 0 C 
579 

(/) See Bavey v Frendey grass, 5 B. 
& Aid 187, and oases m note to Meath 
Y Key, 1 Y & T. 434. 

ig) Keath y Key, supra, Clarke y. 
Bn ley, 41 Oh D 422 

(7i) Blake y White, 1 Y & 0 Ex 
420 , Clarke y Wilson, 8 & W 

208 , Lyon y Molt, 6 M & W 250 , 
TueUi Y laing, 2 K & 5 740 
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OKiLFrEBlX 


Conditional 
agreement to 
give time 


Alteration 
of period of 
redemption 
of mortgage 


Additional 
Becnnty for 
debt 


Release of 
principal from 
liability nnder 
covenant. 


Exception to 
rule 'VT'liere 
remedies of 
snrety are not 
affected. 


and ‘binding contract to tbat effect between him and the creditor, 
will not discharge the surety (e) 

A conditional agreement does not discharge the surety where 
the agreement does not become binding, from the condition not 
being performed (Jc) 

Where a consolidated mortgage contains a covenant by the 
principal debtor to pay the mortgage debt at a later date than 
that fixed by the deed to which the surety was a party, this 
necessarily suspends the remedy against the principal debtor, and 
consequently amounts to a giving of time which will discharge 
the surety (/). 

The giving of additional security by the principal debtor to 
the creator is not necessarily of itself a giving of time to the 
principal (m). But the taking in heu of an equitable mortgage 
by deposit of a legal mortgage for a larger amount, with a 
covenant for payment of the principal at a later date, was held 
to amount to a givmg of time to the principal debtor so as to 
discharge a surety who had guaranteed the repayment of the 
original loan (?i). 

Where a surety guaranteed the payment of premiums of a 
mortgaged policy, the release by the mortgagee of the mortgagor 
from personal liability under his covenants to pay the premiums, 
was held to discharge the surety (o). 

The surety will not be discharged by a contract with a stranger 
to give time to the principal debtor, nor by the taking a further 
security from the principal, provided the creditor’s remedy under 
the existing security be not thereby suspended {p) 

Nor is the surety in a simple contract security discharged by 
the prmcipal debtor giving a specialty, by way of further security, 
to the creditor, though the creditor agree to give the debtor time 
on the specialty (g^). 


(«) Samuel v Kowahth, 3 Mer 278 , 
WngM V Stmpson, 6 Tes 734 , JSell 
V JSanlSf 3 Man & Or 258 , Berner v 
Cba?, 13 L J, Oh. 261 , Seath v Key^ 
1 T. & J 434 , SiQlher v 9 01 
&F 67 

(k) Brwe v Bdmonds. 10 B & 0 
578 

(l) Bolim V Buelenham^ (1891) 1 
Q B 278, C A, ; Boltm v. Salmon, 
(1892) 2 Oh 48 

(m) Overend, Gurney ^ Co y Oriental 
Bmanaal Gorp , L R 7 H. L 348 

(«) Mmeier and Ze%mter Bank v 
Jranee, 24 L R, Ir, 82, O, A. 


(o) Zowes V. Mauffhan and Bearon, 1 
0 &E 340 

(i?) Braser v. Jordan, 8 E B 
312 See Borns v Aylett, 2 Oamp 
329 ; Tivopmny v Young, 3 B & 0 
208 , Bmes v Widdowson, 4 Oar & P. 
151 ; Croydon Commercial Gas Co v 
Dickinson, 2 0 P B 46 So also the 
acceptance of a new hill as a collateral 
seoimiy does not discharge the drawer 
Bring v Clarkson, IB & 0 14 , Bed- 
ford V Dealm, 2 B & Aid 210 
(g^) Twopenny v Tomg, 3 B & O 
208 , BeU V. Banks, 3 3Man Be G^r 258 
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The rule as to the effect of giving tune has been held to be is. 

inapplicable to cases where the agreement between the principal 
debtor and the creditor does not m substance, though it may m 
appearance, amount to giving time (r) 

On givmg time to the prmcipal debtors, or other indulgence Exception 
not amounting to an absolute release or obliteration of the ^inst surX 
debt, the creditor may reserve aU his rights against the are reserved 
surety (s) ; and it is immaterial whether the surety is informed 
of the arrangement (t). 

If time is given to the principal debtor with a reservation of 
the right to go against the surety, the latter is not discharged (ti) 

Sir W Page-Wood, Y -0 , thus states the principle upon which 
this exception to the general rule is founded: — ^^When the 
right is reserved the principal debtor cannot say it is inconsistent 
with givmg him time that the creditor should be at hbeity to 
proceed against the sureties, and that they should turn round 
upon the prmcipal debtor, notwithstanding the time so given 
him. ; for he was a party to the agreement by which that right 
was reserved to the creditor, and the question whether or not 
the surety is informed of the arrangement is wholly im- 
material ’’ (x) 

So, though a simple release of the prmcipal debtor discharges Effect of^ 
the surety, because otherwise the surety could sue the principal principal 
debtor notwithstandmg the release, and so render it futile, yet, 
where the bargain is that the creditor is to retain his remedy surety are 
against the surety, there is no fraud on the prmcipal debtor, and 
the Court will give effect to the mtention of the parties by con- 
strumg the release as a covenant not to sue the debtor Q/). 

Where the deed containing the reservation of rights against 
the surety amounts not to an absolute release, but only to a 
covenant not to sue the principal, the surety is not discharged, for 
the surety may stiH pay the creditor and sue the principal (s) 

So, also, if the creditor releases or discharges one surety, the Release of 
others will be discharged (^?), unless the release can be construed 

(r) JECulme v Coles, 2 Sim. 12 , Tnoe {z) Green v Wym, L R 4 Oh A 

V Bdmonds, 10 R & Or 678 Amd see 204 , Thompson v Lmk, SOB 640 , 

T>endergast v Tevey, 6 33J!add 124 Bateson v Gosling, Jj R 7 0 P 9 , 

( 5 ) Owen V Soman, 4 H L C. 997, Bmce r BarJeer, 4 jS & B 760 , North 

1037 , Webh v, Sewitt, S K & J. 438 v Walejield, 13 Q B 636 , Keyes v 
(t) Webh V Sew%tt, sup Bllin, 5 B & S 240, 263 

\u) BouUbee v Stubbs, 18 Ves 20 (a) Cheetham v Ward, 1 B & P. 

(jpJ Webb V JSewitt, 3 R & J 442 633 , Nicholson v Benll, 4 A & E 

\y) Be Natal Imestment (70 , X/. R 6 676 , Bxp Tacobs, Be Jacobs^ L R 10 

Ch A. 43, at p 47 Ch A 211. 
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AVOIDMCE OF CONTEACT. 


CECi-HUEB IX. 


Satisfaction 
of debt 


Loss of 
seourity. 

Assignment 
of judgment 
by debtor as 
collateral 
security. 


Discharge of 
surety by 
other acts or 
omissions of 
creditor 


as merely a coYenant not to sue, and rights against the other 
sureties are reserved ( 5 ). 

Where an agreement is a satisfaction of the debt, although 
not a release at law, a reservation of the right agamst the surety 
■will he bad as inconsistent with the security (c). 

If by the neglect of the mortgagee the benefit of all or some 
of the securities is lost, the surety hpro tanto discharged (c?). 

If a debtor assigns a debt, due to himself under a judgment, 
to his creditor, by way of collateral security, and such debt after- 
■wards becomes irrecoverable, it seems that the loss will not fall 
upon the creditor merely because he gave time to the debtor 
under the Judgment ; though if he takes out execution, and 
so assumes, as it were, the control of the judgment, and then 
is guilty of neglect in levying, he becomes answerable for the 
loss (/). 

The surety may be discharged by the creditor's wasteful 
application of the principal’s estate (^) ; by his neglect to file 
a warrant of attorney whereby he is prevented from entering 
up Judgment and issuing execution (A) ; or by omission to 
register a bill of sale (i ) ; or an assignment of a ship (1) ; or by 
negleotmg to insure according to contract {1 ) ; or by neglecting 
to realize a collateral security (»^) ; or by not presenting a biU 
of exchange for payment at maturity {n ) ; or by not giving 
notice of a mortgage of the debtor’s life interest to the trustees 
of the settlement (o) ; or by the creditor taking a surrender 
from his debtor of a lease for the performance of the covenants 
in which the sureiy had given security (p) ; or by a release of 
the mortgage to the mortgagor’s trustees in bankruptcy in 
consideration of a conveyance of the equity of redemption, 
instead of proving in the bankruptcy (g). 


(3) V. 4 E & B. 777 , 

& S 761 See 
0oodi ^eAfimtaae, L. B 5 Oh 
A 46,0 A 

(o) TFehb r Rewiti, 3 K & J 438, 
Kemsleij^r & W 128, See 

Mtm V, Ciawford. L B 2 H L So 
456. 


id) Capel r Butler^ 2 S & St 457 , 
Bt'ianqe-7 JFboXs, 4 OiS 408, WidffY. 
Jay^ L B 7 Q B 756 
(e) W%lUmmY Buce^ 1 S & St 587 
(/) Wtlhams v sup , Mayhew 

V Gioohetti 2 Sw. 191. 

(p) Mutual Loan Mmd Amc^ T. Bud- 
5 0 B K S. 449, 


ih) Watson v Allcool, 4 De <3I- M & 
a 242 

W WidfY L B 7 Q B 756 

(1) Capel V JButler^ 2 S & St 467. 
Bo&SUaton v Bastall, 2TB 366 

(1) Watts r Bhutileworth, 7 H & IT 

{m) Mutual Loan Assoc v Budlow, 
sup 

{n) Lathamr Gm teredJBanle of India, 
L B l7Eq 205 

(o) Strange v Fools, 4 Griff 408. 

(p) Loi d Karlen ton v Bennett, Beat 
386 And see Bwin v Lancaster, 6 B 
&S 571 

(g^) Fledge Y John 663. 
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A mortgagee must not by bis own act, or by consenting to cHAPorEB is 
acts of the mortgagor, render unaTailable any part of tbe 
security to tbe benefit of wbicb a surety is entitled. 

So, a mortgagee cannot apply tbe security in satisfaction of Seciinty eaa- 
any other debt than that for wbicb tbe surety is liable ; as where fo? 
a landlord, bolding a mortgage of tbe furniture of bis tenant ^ebt. 
for a debt for wbicb tbe surety was liable, distrained on tbe 
furmture for rent (r). 

In such a case tbe surety will be discharged jpra tanto (r). 

But where a mortgage deed provided that tbe mortgagor, Sale of stock 
who was a farmer, should continue in possession and manage- 
ment of tbe mortgaged property till default, and the mortgagor, mortgagee 
with tbe consent of tbe mortgagee, sold certam live stock busi^S!^ 
included in tbe security, it was held that tbe liability of sureties 
for payment of tbe mortgage moneys was not affected thereby, 
though tbe purchaser had failed to pay the price, so that the 
value of tbe security was diminished, as it must have been 
within tbe contemplation of all parties that the mortgagor, 
while in possession, should have power to deal with the live 
stock in tbe usual conduct of the farm business (s). 

Mere passive acquiescence by the creditor in acts of the Acqiuescence 
principal debtor which are contrary to tbe strict conditions of ^ 

the security, or otherwise improper, is not sufficient of itself to 
discharge tbe surety (jf). 

If one of several co-sureties or joint debtors be absolutely Release of a 
released, all tbe others are discharged (t^), and parol evidence 
is not admissible of an alleged agreement to reserve tbe right 
against tbe rest (ai) 

If tbe creditor releases one co-surety, such release not amount- 
ing to an extingmsbment of tbe debt, be may still claim a 
proportion of the debt against tbe other (y). If, however, tbe 
sureties are several, not jomt, a release of one surety is only a 
discharge of tbe co-surety where the right of contribution has 
been taken away or injuriously affected (^) 

(r) JPearl v. Deacon^ 1 De G. & Kiaholson v ^Eevilli 4: A. & E 676 

461 W Svms V. JB'tmndge^ 8 De G. M 

[s) Taylor v Tanh of ^ew iSouth & G. 100. 

Wales f 11 App. Cas. 696, P 0 {y) TJap GzfodfQYes.SQS, WUt%ng 

if) Mayor, of Durham v Fowler, v Durle, L R. 6 Oh. A 342 , Fisp 
22 Q B D 394 , Mayor, %g of Snowdon, 17 Oh D 44, 0 A , Fnms, 

stoU’^upon^FLull v Mardmy, (1892) 2 Q Coles t Feyton, (1 893) 3 Oh 238, 0 A. 

B 494, 0 A if) M&tcant%h Danh of Sydney v- 

(«) Y B. 21 Edw IV. 81, B pi. 38, Taylor, (1893) A. 0 317, P. 0. 
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LIABILITY OF SURETIES. 


OHAPTEB IS. 

Extent of 
discliarge of 
surety by 
giving time, 
&c 


Wtere a person joined in the grant of an annuity as a surety 
for the payment of the same quarterly, it was held that the 
giving time to the principal grantor discharged the surety from 
liaTbility in respect not only of future payments, but also of 
past arrears of the annuity [d) 

The giving time to the principal debtor will not only dis- 
charge the surety from all personal liability, but will also 
release any property which the surety has included in his 
contract as security for the debt (6). 


Section III. 

Or THE Liability or Sureties. 

of liabihty. — ^Inasmuch as the guaranty must be 

surety^regui. in writing, which cannot, generally speaking, be explained or 
str^eat^f po-rol evidence (c), it foUows that the liabilities and 

guaranty. rights of the surety are regulated by the express or implied 
terms of the instrument of suretyship. When the obligation 
exists only by virtue of the covenant, its extent can he measured 
only hy the words in which it is conceived {cl). So, where the 
principal and the surety are bound jointly, but it is alleged 
that the intention was that they should be bound jomtly and 
severally, the Ooiurfc will not alter the instrument on conjec- 
ture {e) Where, however, a guaranty is not explicit in its 
terms, it must, like every other contract, be construed reason- 
ably with regard to the surrounding circumstances of the 
case (/) A covenant by a surety to pay interest on the 
mortgage money durmg the continuance of the security 
was held to render him liable to pay the interest after default 
of the prmcipal in payment of the mortgage money on the day 
fixed, so long as any prmcipal money remamed unpaid {g). 
Creditor has In the absence of stipulation to the contrary, so soon as the 
right of action principal has made default in payment of the debt for whioh 


(a) JBmt^op^Z'KtiAdL 221 

{h) Bolton V Salmon^ (1892) 2 Ch 48. 
(e) Ante, p 80 

(d) Sumner v Fowell, 2 Mer. 30, 36 
(^i) Bawstone v Farr, 3 Russ 639, 
reversing decision of H R, O, 
^xd 424, 


(/) Lloyd* sY Sarper, 16Cb D 290, 
303 AndseeiView?e2J? V Badford,’Li R, 

3 0 P 52 , Seffield t Meadows, L R, 

4 0 P 595 , Lamxe v. Scholejield, L R 
4 0 P 622 , CoUs V Faeh, L R 5 0 
P 65 

ip) Kmy V Gieenhxll, 6 Man, & G-r 
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the surety is responsible, tbe creditor has an immediate right 
of action against tbe surety, -witbout first suing tbe principal (/^). 
Where, however, a guaranty was expressly given on condition 
that no application should be made to the surety for payment, 
but on failure of the utmost efforts and legal proceedings ’’ 
of the creditors to obtain payment from the prmcipal, it was 
held that the creditors, not having shown that they had used 
their utmost efforts agamst the principal, could not maintain 
their action against the surety (^). 

So, also, in the absence of stipulation, a creditor need not 
first resort to securities given to him by the principal debtor 
before suing the surety (^). And even where the guaranty 
contained a stipulation that the creditor should not sue the 
surety until he had availed himself of all l>ond fide securities 
held by him of the principal debtor, and it was shown that 
there were no securities of any material value, it was held that 
the surety could not set up the stipulation as a defence to the 
action, though the creditor had not attempted to realize any of 
the securities, nor first sued the prmcipal (/) 

It has been repeatedly held that the creditor need not even 
make any demand upon the principal debtor before sumg the 
surety (?^), unless by the terms of the contract the debt is made 
payable only on demand. But, where a mortgage contained a 
joint and several covenant by a person and his father, who joined 
as surety, for payment of the mortgage moneys on demand,” 
it was held that the right of action against the surety did not 
accrue until demand was first made {n) In this case it is to be 
observed that it appeared by the terms of the mortgage deed 
the father was a surety only, and not, as between himself and 
the mortgagee, a principal debtor. 

So, also, generally, the creditor need not make any demand 
for payment on the surety himself (o), or even inform the 
sureiy of default havmg been made by the principal {p). But 


(A) W'i%g'ht V Shonpson, 6 Ves 714, 
at pp 732, 733 See Fadwicl v Stan- 
ley, 9 Ha 627 

(^) Moll V Madley, 2 A & E 768 
{k) Wright y Simpson, sup , Wills 
Y Keeley, 1 0 & M 249 

{l\ Musket Y Rogers, 6 Bmg IST 0 
728 

{m) Warrington v Rurhor, 8 East, 
242 , Holborow v Wilkins, 1 B & C 
10 , Rede v, Fm , 6 3VC & S 121 , ZiUy 


Y Mewitf, 11 Pri 494, Walton y 
Maslall, 13 M & W 462, Belfast 
Ranking Go y Stanley, 15 W B 689 
(w) Re Brownes Bstate, Brown v. 
Brown, (1893) 2 Oh 300 

(d) JECitehoock v Mumfrey, 6 Man & 
Gr 539 

(p) Cutler Y Southern, 1 Wms 
Saund 116 , Ke^ y Mitchell, 2 Glut 
G P 487 See Gar^ y Brown, 12 
Moo 62, 
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the omission to give notice miglit possibly affect tbe question of 
costs 5 and a surety whose principal has not admitted the debt, 
and who has received no particulars of demand, will be allowed 
to defend an action on a specially-indorsed writ without paying 
money into Court or giving security ($'). 

The terms of the contract of suretyship may, however, ex- 
pressly stipulate that demand of payment or notice of default 
shall be made upon or given to the surety, in which case the 
right of action against him will not arise until the condition has 
been comphed with (r). 

So, also, there may be a necessary implication from the terms 
of the contract that notice should be given to the surety before 
suing him ; so, where the guaranty is only to take effect upon 
the happening of a specified event, that the creditor cannot com- 
mence his action against the surety without informing him that 
the event has happened (s). 

Generally speaking, there is no privity of contract between 
the surety and the principal debtor (^) ; consequently no act of 
the principal can enlarge the guaranty, and no admission or 
acknowledgment by him can fix the surety with an amount 
other than that which was really due and which alone the surety 
was liable to pay (u). 

It IS, of course, of the essence of a guaranty that there should 
be a principal primarily hable for the payment of the debt (ja?), 
and that the principal should have made default before the 
surety can be sued (^). 

But it does not follow that if the principal debtor is not bound, 
as where the borrowing the money was the surety 

will be freed from liabihty. So, where a company having no 
power to borrow money entered into a contract with another 
company for the sale of certain rolling stock, and for the re- 
hinng of the same by the former company, and three of the 
directors of the vendor company guaranteed the payment of the 


fy) LhydU Banking r Oghf 1 
Ex D 262 

(r) Sieklemore v Thtsthtm, 6 ST & 
S 9 , Batson v Spearman, 9 A & E 
298 , Bhilhps V Bmdyce, 2 Obit 676 
See Bayne v Bees, 3 D & By 664 

(s) Morten r Mm shall, 9 Jur N S 
661 

(i) BangetfieU v Thomas^ 9 A & E 
292 

(«) Boip. Young, Mo Kitchin, 17 Ob, B 


668, 0 A., per James, L J , at p. 671, 
(a?) Bvikmyr v JDamell, Salk 27, 
and see notes ^ S C' , m 1 Sm L 6. 
(10th ed ) 287 , Chapleo v Brunswick 
Bermanent BuiUmg Soc , Q Q. B D. 
696 

(y) WalkeYY British G-uarmiee Assoc , 
18 Q B I> 277 See King v OoU, 15 
Q B 628 , Lloyd? s v Marper, 16 Oh. 
D 290, 0 A , see also Salhwell v 
Counsel^ 38 L. T 176 
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rent, Kay, J., held that (1) the transaction was a loan on mort- qha^tebix 
gage, and (2) that the guaranty was valid and binding on the 
sureties (s). 


ii, — ^Extent of liability. — The liability of the surety to the Liability of 
creditor may continue after the liability of the principal debtor cStmue Ster 
has ceased. It is provided by the Bankruptcy Act, 1883 (a), <^sobarge of 
that an order discharging a bankrupt shall not release any person Lnkruptoy 
who was surety or in the nature of surety for the bankrupt. 

So it has been repeatedly held, that if the principal debtor is Effect of 
discharged by resolution of the creditors under a composition, 
the surety remains liable (h) And by the Bankruptcy Act, luider a coin- 
1890 (c), it is enacted that— The acceptance by a creditor of a 
composition or scheme shall not release any person who, under 
the principal Act and this Act, would not be released by an 
order of discharge if the person had been adjudged bankrupt.’’ 

In general, the composition deed extinguishes the debt, and Effect of ex- 
with it all collateral securities in the hands of the creditor, 
whether given at the time of or antecedent to the composition (d ) . 

But how far it is competent for a creditor to retain his right to given by 
securities given by a surety does not seem in all cases clear. If 
such a reservation be contained in the composition deed (e), then, 
whether the siurety be a party to such deed or not, the remedy 
against the surety is kept alive, and he has his remedy over 
against the debtor (/) ; nor does the assent of the surety to the 
composition deed containing such a reseivation of remedies put 
the surety in the same situation as if he had applied to a Court 
of Eq^uity to sue in the place of the creditor, and had been per- 
mitted to use his name upon payment of the debt into Court (in 
which case it is said he would not have been allowed afterwards 
to recover over the residue against the principal) ; to effect this 
there must be a stipulation that the surety shall stand in the 


(«) YorTsshire Wagon Co v. Maclure^ 
19 Oh. D 478 , reversed on point (1) 
by 0 A 21 Oh D 309 

{a) 46 & 47 Vict. o. 62, s. 30, 
BUD-S (4) 

ip) Ee JaGols^h B 10 Oh. A 211, 
Elhs T Wilmot, L B 10 Ex 10 , 
Megmth v. L. B 90 P 216, 
disapproving of Wilson v Lloyd^ L B. 
16 Eq 60 And see Crayoe v Jones, 
LBS Ex 81 , Exp Agra Eanl, Ee 
Barher ^ Ci? , L B 9 Eq, 726 

(d\ 63&54Viot 0 71. s 3.sub-s (Id) 


(d) CoohshoU V Bennett, 2 TB, 763 , 
Cowper V Grem, 7 M & W 633, 
Zewts-sr Jones, 4 B, & Or 606, Ctagoe 

Y Jmies, LBS Ex 81 

(e) See Bobs Blsy (7th ed ) 302 
(/) Exp Gifford, 6 Ves 806 , Boult- 

lee V Stulhs, 18 Ves 20 , Kearsley v 
Coh, 16 M & W 128, mrth v 
Waiefield, 18 L J Q B 214 ; Bateson 

V Gosling, L B 7 0 P 13 , Mioholson 
v. EeviU, 4 A & E 683 , Bi ice y 
BarU ) , 1 Jur. K S 776. 
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creditor’s place (g ) ; but i£ tlie other creditors are not parties to 
such agreement for a reservation of remedies against the surety, 
the agreement seems to be invalid as a fraud upon them, unless 
the surety thereby deprives himself of any remedy over against 
the principal debtor (h ) ; and even then the case seems not quite 
free from doubt, when the effect of the composition is to ex- 
tinguish the debt (i). In cases of this nature it is incumbent 
upon the surety, when sued by the creditor, to prove want of 
knowledge, on the part of the other creditors, of the agreement 
for the reservation of remedies against the surety (k). 

In the absence of stipulation to the contrary, a guaranty, the 
consideration for which is given once for all, cannot be determined 
by the surety, and does not cease at his death ; but it would 
seem that if the guaraniy is for a present loan and future 
advances, the surety, or his representatives after his death, may, 
by notice, determine the liabihty m respect of advances made 
after the notice has been given (1). It is, of course, competent 
for the surety to stipulate in the instrument of guaranty that on 
notice he shall be discharged from all future habihty (m). 

In the case of a guaranty of several sureties, which is joint 
only, the death of one guarantor puts an end to the guaranty, 
unless the survivors expressly or by impUeation from conduct 
agree that it shall continue (n). 

The parties to a contract of suretyship may limit the liability 
of the surety as to duration of time, or as to amount, or other 
matters, or may make the liability depend on conditions pre- 
cedent, the ful fi lment of which will be necessary to give rise to 
the liability (o). 

In order to ascertain the intention of the parties the instru- 
ment of guaranty must be considered as a whole , and for this 
purpose the operation of the instrument may he controlled hy 
the recitals (p). 


(ff) Kearsley v CoUi 16 M & W 
128 And see note to Zewis v. Jones, 
16 li J 115, supposed to have been 
vmtten by Holroyd, J , 4 B & Cr 
506, 516, or by Cresswell, J , 1/ B 
70 B 14 

(7i) Note to Lewis v Jones, mp , 
Davidson v. Gregor, 8 M & W 755 
But see Thomas v Comtnag, 1 B & 
Aid 1 , Cowper v Smith, 4 M & W. 
519 

(i) See Lewis v, Jmes, sup 

\ls) Davidson v McGregor, sup 

(7) LloydU V, Marper, 16 Ob. D 290, 


O A See Me Silvester, Midland Mail 
Co V Silvester, (1896) 1 Ob 573 
{m) Calveit v Gordon, 3 Man & By 
124, 128 ^ 

(«) Ashly v Day, 54 L. T 408, 
0 A 

(o) Durton v. Grwy, LB 8 Ob A 
932 

{p) Glyn V Sertel, 8 Taunt. 208, 
Teat sail v Somerset, 4 Taunt 593 
See also Lord Arlington v Meyriehe, 2 
Wins Saund 813 , Damford v lies, 3 
Excb 380, Teppinr Cooper, %'B &Ald 
431 , Kxtsm V. Juhm, 4 B, & B, 864, 
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A guaranty of the whole debt, with a limit on the surety’s caAiTEitEs 
Habihty in point of amount, is to be distmguished from a Suretyship 
guaranty of part only of the debt {q) 

Where one of several partners gives the collateral security of ^ 

his own separate real estate for future advances, to he made to 
the firm, to a certain amount, the collateral security will deter- 
mine on the death of any one of the partners as to any advances 
not then made, unless the guaranty he clearly intended to he a 
continuing one (r) ; so a surety for a customer with a hank, who 
has there a running account, is discharged hy any change in the 
hanking firm, as to any sums not actually due at the time of 
such change (s). This does not apply to changes in the memhers 
of a company (t). 

A security may expressly {u)^ or hy implication from the cir- 
cumstances {os)y extend to advances and transactions made or 
entered into after a change in the firm (y). 

And a security given to or hy a hanking company may he 
shown to he intended to he a continuing security notwithstanding 
a change in the firm (s). 


Section IV* 

Of the Rights of a Surety, 

— ^Rights of Action, &c. — ^Before the surety has paid or has of 
been called upon to pay anything under his guaranty, he is pd pSncip^^ 
entitled, so soon as the principal debtor has made default, at all ^ 
events if the creditor refuses to exercise his right to sue the 
principal debtor (a), to obtain rehef in eqmty by eompelhng the 
principal debtor to pay ofiE the debt and so discharge his lia- 
bdity (6) ‘‘ Although the surety is not troubled or molested 


Sassell V Zong^ 2 M & S 362 , cases 
of guarantees on appointments to 
ofOLces 

(^) Elks V Emmanuel, 1 Ex X> 157. 

(r) Eank of Scotland v Chii isfie, 8 01 
214 

(s) Eemherton v Oakes, 4 Russ 164 , 
Wnght V EusseU, 3 WjIb K B 630 , 
Barker v Barker, 1 T R 287 , Myers 
V Edge, 7 T. R 264, Bodenham v 
Burchas, 2 B Aid 39, Bmee r. 
Girdler, 1 B & P N R 34 , Exp, 
Marsh, 2 Rose, 239 , Eyton v- Knight, 
2 Jur 8 , Strange y Lee, 3 East, 484 , 


Es>p Kensington, 2 7" & B 79 , Esep 
Watson, 19 Ves 459. 

(^) Metcalf V B^uin, 12 East, 400, 
doubting Weston y Barton, 4 Taunt. 
681 

Strange v Zee, sup 
m Metcalf Brum, sup 
\y) Exp Zloyd, 3 Dea 305 
iz) Bease v BCzrst, 10 B & C 122 
fa) Badwick y Stanley, 9 Ha 627 
Antrobm v Davidson, 3 Mer 569, 
679, Zee Y Book, Mos 317, Msbet 
Y Smith, 2 Bro 0 0 579, 582 , Wool- 
dndgcY Kons, L R 6 Eq 410 
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for the debt, yet at any time after the money hecomeis payable 
on the original bond, this Court will decree the principal to dis- 
charge the debt, it being unreasonable that a man should always 
have such a cloud hanging over him^^(c). In a recent Irish 
ease {d)^ it has been held that, to support such an action, it is not 
necessary that the creditor should have refused to sue the prin- 
cipal debtor. 

It would seem that the surety may also, before he has been 
called npon to pay anything under his guaranty, upon default 
of the principal debtor, bring an action against the creditor 
to compel him to enforce his remedies against the principal 
debtor (e). 

Though the surety has not himself paid anything, if the debt 
has been satisfied aliunde in equity, he may, since the Judicature 
Act, 1873 (/),rely on such satisfaction as a defence to any action 
which might, hut for that Act, have been brought against him 
in respect of his continuing obhgation at law. He may also 
ohtam a declaration discharging him from liability, where deal- 
ings between the creditor and the principal debtor have operated 
as a release {g) \ and, in a case of this nature, the Court ordered 
the instrument under which the surety’s habihty arose to be set 
aside and cancelled {Ji). 

If the principal debtor gives to the surety a counter-bond 
or covenant to pay the amount due to the creditor on a specified 
day, and makes default, the surety can bring his action for 
damages on the bond or covenant (^). 

If a surety is called upon to pay a debt under his guaranty, 
he is entitled to compel the creditor having another fund which 
the surety, if he pays the debt, cannot make available, to resort 
to that fund in the first instance (7c). 

A surety who is being sued by the creditor may set off a 
debt due by the creditor to the principal debtor arising out of 
the transaction on which the liability arises (7). 

A surety having from his principal a special promise to in- 
demnify him agamst any risk, damage, or costs which might 


{e) !Ranelmigh v Sayes, 1 Vem. 189, 
pet Ld, North, K 

Mathe%os v 81 L R. Ir. 

{e) WngM v StmpSion^ 6 Ves 714, 
733 , BouUhee v JSttibhs, 18 Ves 20 
(/) 36 & 37 Yiot. c 66, s 34, 

SUD-S 6 

W%Um V lilmd. 21 W. R 507 


See Heap Bishops Be Bom}. Waller & Co , 
15 Oh D 400, 0 A. 

(A) Blest T. Brown. 4 De G-. R. & J" 
867. 

(e) Benny Y Boy^^B &0. 11, Loose-^ 
mouY Badfo'idf^M. &W 657 
W) Exp, Kendall, 17 Ves. 614 
(Q Beehervmse y. Bew^s, h, R. 7 0. F, 
372 
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arise to Hm as surety’’ is entitled, on being sued by tbe cHiPTE^ix 
creditor, to sign judgment against tbe principal under R. S. 0., 

Ord, XVI. r. 65, before be bas actually paid anything in dis- 
obarge of tbe liabibty (m). 

So soon as tbe appointed time of payment arrives, but not itigiit of 
before, tbe surety may, without tbe assent of, or notice to, 
tbe principal debtor, voluntarily pay off tbe debt ; and if be Toltmtanlj, 
does so, be will acquire tbe same rights and remedies as against 
tbe principal debtor, tbe creditor and bis co-sureties, if any, 
respectively, as if be bad made tbe payment on tbe demand of 
tbe creditor (n). 

After tbe surety bas actually made any payment on account Eights of 
of tbe debt guaranteed by him, be may at once sue tbe prin- 
cipal debtor for repayment of tbe amount so paid. Where recoyerfrom 
one person is surety for another, and compellable to pay tbe 
whole debt, and be is called upon to pay, it is money paid to 
tbe use of tbe principal debtor, and may be recovered in an 
action against him for money paid, even though tbe surety did 
not pay tbe debt by tbe desire of tbe principal ” (o). Tbe 
right of tbe surety to sue tbe principal to recover money paid 
by him arises as soon as be bas paid anything on account of tbe 
debt (p). 

In order, however, to entitle tbe surety to recover from tbe 
principal, tbe guaranty must have been given at tbe request of request of 
tbe principal (?). principal 

It is not necessary, however, that there should be any con- Consideration 
sideration moving from tbe principal debtor to tbe surety in ^^^ssary 
order to render tbe contract of suretyship valid, so as to entitle 
tbe surety to bis remedies against tbe principal (r), 

ii, — ^Rigbt to Indemnity. — In tbe absence of any express 
contract to tbe contrary, a principal is bable, upon an implied indemnity 
promise, to indemnify bis surety b:om any loss that be may of surety 
sustain in that character (s). This liabibty will continue not- 
withstanding tbe acceptance by tbe creditor of a composition 

(m) Mighsh and Scottish Mercantile 163, at p 167 
Investment Trust v Tlatau^ 36 W R (y) Jones y Broadhurst, 9 O B 173, 

238. 193 et seq ^ James v. Isaacs^ 12 0 B 

in) BaviesY.Mumphreys^^'K Sc TV. 791, Coo%y lister^ IB G B N S 643, 

153 , Uewton t. Chorlton^ 10 Ha 646, 694 , Xemp v Balls^ 10 Exoli 607 

652 (0 Bfcp Minet, 14 Yes 190 

ip) Ber Ld Xenyon, 0 J , in B'call (s) Toussmnt v Martinnant, 2 T R 

V Ba/rtridge, 8 T R 308, 310 See 100, Fownalt v Feirand, 6 B & O 

Warrington v Fut lor, 8 East, 242 439 See Buffield v. Scott, 3 T. R 374 

(^) JDaviesr Sum^hreys,QM SeW 



RIGHTS OF SURETY. 


CHAPTEEIX 


Formerly 
surety liad 
no ng-lit to 
transfer of 
specialties, &c 


from the principal, if by the composition deed the creditor 
reserves bis rights against the surety (t) 

A surety paying off a debt formerly became a simple contract 
creditor only of the prmcipal debtor for the amount so paid, and 
was not entitled to the benefit of any personal obligation of the 
nature of a specialty esistmg between the principal and the credi- 
tor by virtue of any covenant or otherwise (e^) So, although the 
surety might recover of the prmcipal the sum he was obliged 
to pay, yet he could not require the assignment of a bond for 
that purpose (a?). But now, by the Mercantile Law Amend- 
ment Act, 1856 («/), it is enacted as follows : — 


A surety -who 
discharges the 
hahility shall 
he entitled to 
an assignment 
of all securi- 
ties held by 
the creditor, 
and to stand 
in the place of 
the creditor, 
and use his 
name if neces- 
sary, m order 
to ohtam m- 
denmification 


Limitation of 
amount re- 
coverable 
from any co- 
surety, &o 


‘‘Every person who, being surety for the debt or duty of another, 
or being liable with another for any debt or duty, shall pay such 
debt or perform such duty, shall be entitled (a) to have assigned 
to him, or to a trustee for him, every judgment, specialty, or other 
security which shah he held hy the creditor m respect of such debt 
or duty, whether such judgment, specialty, or other security shall 
or shah not be deemed at law to have been satisfied hy the pay- 
ment of the debt or performance of the duty, and such person 
shall he entitled to stand m the place of the creditor, and to use 
ah remedies, and, if need he, upon a proper indemnity, to use the 
name of the creditor m any action or other proceeding at law or 
in equity, m order to ohtam feom the principal debtor or any 
co-surety, co- contractor, or co-debtor, as the case may be, indem- 
mfication for the advances made and loss sustained by the person 
who shall have so paid such debt or performed such duty, and 
such payment or performance so made by such surety shah not be 
pleadable in bar of any such action or other proceeding by him 
Provided always, that no co-surety, co-contiactoi, or co-dehtoi 
shah be entitled to recover from any other co-surety, co-contractor, 
or co-debtor by the means afoiesaid, more than the just pioportion 
to which, as between those parties themselves, such last-mentioned 
persons shall be justly hable 


Assignment The right of a surely who has paid off the principal’s debt 
^ stand in. tiie place of the creditor is not afieoted by -(lie fact 
that the surety has not actually obtained an assignment of the 
securities for the debt (a). 

Act applies to This statute applies to a co-debtor as well as to a surety, and 
co-debtors, giyes a right to an assignment of a judgment against the 


(if) C^os& V Close, 4 De G M & G 
176 

(«) Copts V Mtddhton, T & R 224. 
See Eohnson v Wilson, 2 Madd 4^4 , 
Jones y. Damds, 4 Russ 277 , JSodgson 
v. Shaw, 3 My & K 183 
{a) Gammon Stone, IYqq Sen 339, 


Wojlngion v SparJes, 2 Ves Sen 669 
{p) 19 & 20 Viot c 97, s 5 
(s) See Fhtlhps v Dtclson, SOB 
H. S 391 

{a) Ztghtlown v 33 Ob. D 

516 
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debtors, although by discharge of the debt the judgment is 
satisfied {b). 

Although under this provision a surety who discharges a 
specialty debt becomes a specialty creditor of the principal 
debtor, a specialty debt is not created by reason of the enforce- 
ment by the surety of his right to indemnity agamst a specialty 
debt, for which he is liable, but which he has not discharged (o) 
This Act applies to a contract made before the Act if the 
breach takes place and the payment is made after the Act (d). 
The Court has no power under sect 5 to enforce the remedy 
of one co-surety agamst the other (e) 

Independently of the statute, a surety who pays off the 
mortgage debt, or any part thereof, being the whole remaining 
due {/)j IS entitled to the benefit of every security which the 
mortgagee has against the principal debtor (^), whether the 
suiety was or was not aware of the existence of the secu- 
rities (h), and even though the securities are taken by the 
creditor after the contract of suretyship was entered into («). 
The rule is thus laid down by Lord Brougham, C. (^), adopting 
the language of Sir J BomiUy arguendo in an earlier case {!) : 

A surety will be entitled to every remedy which the creditor 
has against the prmcipal debtor to enforce every security and 
all means of payment ; to stand in the place of the creditor, 
not only through the medium of contract, but even by means 
of securities entered into without the knowledge of the surety ; 
having a nght to have those securities transferred to him, 
though there was no stipulation for that, and to avail himself 
of all those remedies agamst the debtor ’’ 

Thus, for example, if a bond is given by principal and surety, 
and at the same time a mortgage is executed by the principal 
debtor to the creditor without the knowledge of the surety for 
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Eq, 209 , Silk v Eyre^ Ir R 9 Eq 
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(<j) Eergussm v Gibson^ L R 14 Eq 
379 
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{/) Ewart V Zatta, 4 Macq H L 
983 

{g)MayhewY Gr%elett,2^wa,-mi 191, 
VOL, I. — B, 


Allen Y Ee Lisle, 3 Jur N S 928 , 
Godard V Whyte, 2 GifB 449 
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191, Lale v Btiittooi, 8 De G- M & 
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Western Bank, 6 App Oas 1 
(t) Eoibes Y Jackson, 19 Oh D 616 
BQQBledyeY Johns 663, LaheY, 
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securing tlie dett, tlie surety paying off tlie bond debt will be 
entitled to stand m the place of the creditor m respect of the 
mortgage {m) So, if there be but one specialty, viz , the 
mortgage, the surety being bound as such by simple contract 
only (^^). 

The above doetrme does not, however, apply where the surety 
guarantees one part of the debt, and the security is given for 
another part (o), hut it applies when the security is given sub- 
sequently though by an independent transaction {p) 

A surety will not be entitled as against the creditor to the 
benefit of the security unless he has paid the whole debt, or 
so much thereof as for the time being remains unpaid So, 
where a security was given for a floating balance of 2,000^, 
and when the debt reached 4,600^. a surety for 2,000/. paid a 
sum of 3,000/. in discharge of his guarantee, but the security was 
not given up, the creditor was entitled to hold the security for 
the balance (g'). 

The right of the surety to the principal security is not affected 
by a further mortgage by the mortgagor to a person who had 
notice of the first mortgage, though the subsequent mortgagee 
has got in the legal estate (r). 

Where the mortgagor has given a collateral security for the 
original debt and borrows a further sum, which is guaranteed 
by the surety, the latter is entitled to the surplus value of the 
securities after payment of the original debt towards payment 
of that for which he is surety (s). 

A surety for a Crown debtor may obtain an order to stand m 
the place of the Crown and to have the benefit of an extent (i^), 
which will give him priority over subsequent mortgagees and 
execution creditors of the principal (^(). 

If the surety take from his principal by way of indemnity a 


8 Copts Y Middleton, 1l &R 231. 
jSodpson Y Shaw, 3 My, & K 
195 

(o) TFade v Coqpe, 2 Sun 165 , South 
Y Bloxam, 2 H & M 457 

{p) Fledge Y Rwss, Jolin 663, over- 
ralmg Bfewton v Chorlton, 10 Ha 646. 
And see Lake y JBrutton, 8 De G M 
& G 440 , Coates y Coates, 33 Beav 
249 , Coddard y Whyte, 2 Giff 449 , 
Cemplell v Eothwell, 38 L T N S 
33 

( 3 ^) Waugh V Wren, 9 Jur H S 
365, llW R 244 


(r) Drew y Lockett, 32 Beav 499 
And see Bowhei y Bull, 1 Sim N S. 
29 , Lancaster y Bvors, 10 Bear 154 
See further as to tacking agamst 
sureties, post, p 1235 

(s) Ftaed v Gardtnet, 2 Cox, 86, 
Copts Y Middleton, T & R 224 , Modg^ 
son Y Shaw, 3 My. & K 183, 195 
But see Jillm v Be Ltsle, 5 W. R. 
158 

(i) Beg y Salter, Beg v Bohmon, 
IH. &]Sr 274, 275, n 
(«) Bmpost, p 1366 
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SGOurity upon other property, he loses his right to the principal 
security (£»), unless he did so in ignorance of the principal secu- 
rity, which was available for his indemnity (y). 

When the principal debtor has deposited the title deeds of an 
estate with, and conveyed the estate to, the surety, by way of 
indemnity, against his liability under a joint bond, although the 
surety or his executors be induced, by a false representation of 
the debtor, to dehver up the title deeds, that will not give the 
debtor a right to call for a reconveyance until the indemnity is 
fully earned out (s) 

A creditor is not entitled to the benefit of securities given by 
the principal debtor to a_ surety by way of indemnity {a) 

If money be paid by a surety m discharge of a security, wbich 
afterwards proves to be sufficient, the surety is entitled to be 
reimbursed before subsequent incumbrancers of the mortgaged 
property (h) 

The surety for a debt has also an equitable right to the preser- 
vation of the security by reason of his liability to pay the debt , 
but as the wasting of the security by the default of the creditor 
causes the release pro tanto of the surety, it is unnecessary for 
the latter to take active steps to maintain his rights {c). 

Upon an assignment by the mortgagee the obligation of 
preservmg the securities for the surety attaches upon the 
assignee {d). 

’\^ere the surety pays ofE the debt of the mortgagor and 
becomes entitled to all the securities, he may set off the amount 
paid against a debt due by himself to the owner of the equity of 
redemption {e ) ; and if such owner is a joint stock company, he 
may set it off against calls as if he had been mortgagee when 
they fell due (e) ; and this he may do in bankruptcy, notwith- 
standing the principle which prevents a debt assigned after the 
bankruptcy from being set off against a debt to the bankrupt’s 
estate. 

A surety will have the benefit of voluntary payments made, 
in respect of a charge on the estates by the agent of the debtor, 

(a:) Cooper V Jenk%my 82 Beav 337 (J) Sawyer "v. G-ooekoin^ 1 Ch. D 361, 

ip) ZaXe Y Biutton^ 8 De G- M & 0 A 

G 440 , Brandon v Brandon^ 3 De G {d) Eister, Mortgages (4tli ed ), 296 , 
& J 524 Coote, Mortgages (5t]i ed ), 1225. 

8 Tyson v Cox^ T & R 395 (rf) Wheatley v Bastow, 7 De G M 

Bxp Wa'i %ng, 19 Ves 346 ^ Be & G 261 
Walker, Sheffield Banhvng Go v Clayton, (e) Exp BaireU,%^ L J Bky 41 
(1892) 1 Oh 621 
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in expectation of rents oonimg into his hands, though such fund 
fails ; and neither the creditor nor the agent will be allowed to 
enforce against the surety the securities given by him to the cre- 
ditor to the extent of the sums so paid (/) ; and similarly, in the 
well-known case of Qodmll v Boldm Oj the insurance office was 
allowed the benefit of the payment, made by the public, of the 
debt insured against (g) But if the insurers pay the sum insured 
in their own wrong (that is, either when the creditor has no 
insurable interest in the life insured, or the contingency, 
which was insurable, has failed m coming to pass), the debtor 
cannot have the benefit of such payment in reduction of his 
debt (h). 


iii. — ^Right to Contribution from Co-sureties. — If one of several 
co-sureties pays off the debt, he may recover against any one of 
the others his proportion of the money so paid (^) 

So, if one surety pays more than his proportion, he will be 
entitled to a contribution for a proportion of the excess {k) But 
a surety, who has not been called upon to pay, and has not paid 
more than his share, cannot claim contribution from his co- 
sureties, although they have paid nothing, as there is no legally 
ascertained debt (/) If, however, the creditor has actually 
obtained judgment against one of several co-suxeties for the full 
amount of the debt guaranteed, such surety, though he has 
actually paid nothing, may enforce his right to contribution 
against his co-sureties (m) Formerly, at law, only the aliquot 
part of the money could be recovered from each surety, though 
one or more of the sureties were insolvent {n ) , but, according to 
the present practice of the Courts, following the prmoiples for- 
merly adopted in equity, the msolvent co-sureties are struck out 
and the rest are made to contribute equally (p) If one co-surety. 


(/) Williamson v QooUy 1 Bmg 171 

(g) 9 East, 71 

(h) Henson v Blackwell^ 4 Ha 434 

(i) Cowell V JSdwardSy 2 B & P 268 , 
Beering v The Ba^l of Winohelsea, 2 
B & P 270 And see notes to B C 
m 1 Wb. & Tud L 0 114 

(l) Expmte Giffo‘idy 6 Ves 808 

{Pj Bavies v. Humfieys, 6 M & W 
153, Exp Snowdon. 17 Oh D 44, 
0 A 

(m) Wolmershamen v Gulliek, (1893) 
2 0b 514 

(«) Cowell V, Edwards f%'B &P 268 

71i>^4 4'll/y TT 'Pha n-fi TTT’jimMj jtTnjiyw 


2 B & P 270, Turner v Barnes, 2 
Esp 478 , Browne v Lee, 6 B & 0 
689 , Wilson v Cutting, 4 Moo & Sc 
268, Stifling v Eof) ester, 3^ Bbgb, 
675 

(o) See Beter v Eich, 1 Rep m Ob 
34 , also cited 1 Rep in Ob 151 , Hole 

V Harrison, 1 Ob Oa 246 , Oas 
t Fmob, 16, Swam v Wall, i Rep 
in Ob 149 , Layer v Helson, 1 Vern. 
466 , Madox v Jackson, 3 Atk 406 , 
Angefstemv Claris, ‘ULyidk. 738, Lawson 

V Wfight, 1 Oox, 275, Cochhurn v 
Thompson, 16 Ves 321, 
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however, becomes bankrupt, a surety who has paid more than oha^tebis: 
his aliquot proportion, having regard to the original number of 
sureties, may prove for contribution against the bankrupt 
surety ^s estate (p), or if proof has already been made by the 
creditor, such surety may stand in the creditor’s place (<7) 

If one of several co-sureties, who are jointly and severally 
liable, dies during the continuance of the guaranty, contribution 
may be enforced against his representatives (r). 

The doctrine of contribution amongst sureties is not founded 
upon contract, but on general principles of justice requiring oo:Snbti^n 
equality of burden and benefit. Therefore, it makes no difference 
whether the sureties are bound jointly and severally, or jointly 
only, or severally only , nor will it make any difference if they 
are bound by different instruments but for the same debt, even 
though one person becomes surety by a separate instrument 
without the knowledge of another surety («). 

Theie is, however, this distinction, that where sureties enter 
into separate bonds, the penalties of those distinct bonds 
will ascertain the proportion in wHoh they are to contribute ; 
but, if they join in one bond, then they must contribute 
equally (t). 

Any security obtained by one of several co-sureties from the Eight of co- 
principal debtor must generally be brought into hotchpot, and 
will enure for the common benefit of all the co-sureties, even 
though the giving of such security may have been the condition 
on which the person takmg it consented to become the surety, 
and though the other co-sureties may have been ignorant that 
the security had been given (u). 

A surety cannot have contribution from his co-sureties unless 
he brings in whatever he has received from the principal 
debtor; e g , policy moneys under an insurance on the debtor’s 
life 

Although the right of contribution among sureties is not 
founded on contract, hut on general principles, yet the right 


(j?) Adjoins V Farrtn^ton^ 5 H & N 
586, 29 li J Ex 346 

{q) JExp Stokes^ Ee G- 618. 

(f ) Pnmrose y Bromley^ 1 Atk 88 , 
Bastard y BCawes^ 2 E & B 287 
(s) BeenngY TheBarlofWinoheUeaj 
1 Cox, 322 , Craythorm y Swinbumef 
14yes 160,165.169, WhiUngY Burke, 
E E 6 Oh A 342. 


(^) Beenng y The Earl of W%ncheU 
sea, 1 Oox, 322. 

(u) Steel r Dixon, 17 Oh D 825 
See also Be Areedeokne, Atkim y 
Areedeckne, 24 Oh E 709, Be^ndgeY 
Berridge, 44 Oh E 168 

{x) Be Arcedeckne, Atkins y Arce^ 
deckne, sup 
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CHAPTER IS. may be qualified by contract (^), or may thereby be altogether 
excluded, so as to render a surety not liable to contribute m any 
degree (s). 

So, a contract limiting or negatiTmg Hability to contribute 
may be implied from the ciroumstances of the transaction Thus, 
where sureties were bound by difierent instruments for distinct 
portions of a debt due from the same principal, it was held that 
the suretyship of each was a separate and distinct transaction, 
and that consequently there was no right of contribution between 
them (a). 

There is also a distinction between cases where several persons 
are strictly co-sureties, and where one person is only a surety 
for the principal and the other surety ; thus, where a person 
gave a separate bond as a supplemental security for the payment 
of a debt in default of its being paid by the principal or his 
surety under a former bond, it was held that he was not liable 
to contribution m favour of the original surety, the latter being, 
as to the subsequent surety, a principal (5). 

Rights of iv. — ^Right to Proof in Bankruptcy — ^If the principal debtor 

becomes bankrupt, the surety may compel the creditor to prove 
banisruptoy against the estate for the amount due (c) 

On the bankruptcy of the prmoipal, the surety, if he has paid 
the whole amount of the debt, may prove for the whole so 
paid ; but if a surety for the whole debt pays only a part, he 
has no equity to stand in the place of the creditor for such 
part (d) If, however, a person guarantees a limited portion 
of a debt, and pays the whole of that portion, he has, in respect 
of it, all the rights of a creditor (e). 

There is no provision in the Bankruptcy Act, 1883 (/), 
expressly entithng a surety, who has paid after the commence- 
ment of the principal’s bankruptcy, to prove ; nor do the rules 
framed under that Act contain any provision on this point. 

(f/) /Swain y. Wall) 1 Rep m Cb. Field, 12 Ves 436 , JaoTeeon y Maqee. 
149 3 A & E 67 

(s) Fendlehury y Walker, 4 Y & 0 frf) Fxp Bmhforth, at p 420 
Ex 424 , Oiaythorne y Swinlurne, 14 (e) JSohson y Fass^ L R. 6 Oh A 

Yes 165 792, at p 794 See also Fsep JEColmes, 

(d) Coope y Twynam, T & R 426 My & Or 301 , Faley y Field, sup , 

(6) Craythmmy Swinhume, 14 Yes Bardwell y Lydall, 7 Bmg 489, Gee 

160, 171 T* Fack, 33 L J. Q B 49 , Gray y 

(e) Fop, Mushforih, 10 Yes 409 See Seekham, Ii. R 7 Oh A 680 

Fap* Turner, 3 Yes- 243 , Fal^ y. (/) 46 & 47 Yiot o. 52. 
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The decisions under the various enactments would seem to cbaste&ts. 
exclude the surety’s right of proof under such circumstances (g) 

If 5 however, a surety pays a creditor who has already tendered 
a proof, he is entitled to stand in such creditor’s place as to 
securities, dividends past and future, and all other rights (/^). 

Where the principal is deceased or become bankrupt, and the 
mortgagee has proved the debt, the surety who has paid the 
debt is entitled to aU the dividends, though he did not set oS 
the dividends in the action against him by the creditor (i), and 
for a proportionate share of the dividend if he is only surety 
for a part of one debt (k) 

It would seem that, havmg regard to the comprehensive terms 
of sect 37 of the Act of 1883, whereby all debts and liabilities, 
present or future, certain or contmgent, are made provable in 
bankruptcy, a surety whose liability has arisen on default 
of the principal may prove against the principal’s estate, 
although the surety has not actually paid the debt (/). But 
perhaps this pomt cannot be regarded as settled (m). 

Where one of several oo-sureties has paid off the debt, he is 
entitled, notwithstanding sect 5 of the Mercantile Law Amend- 
ment Act, 1856 (^^), to the benefit of the creditor’s proof against 
another co-surety for the full amount of the debt, and not 
merely for the proportion which, as between the sureties, he is 
liable to pay (o) 

As a general rule, a surety will not be entitled to receive any 
dividends out of a bankrupt principal’s estate until the creditor 
has received 20s in the pound (p). 

Where the prmoipal and surety both become bankrupt, and Principal and 
the creditor has been paid in full by dividends from both estates, 
the trustee of the surety’s estate is entitled to prove against the 


(ff) See AlloU v 5 Bmg 

N O 679 , Tomgf y Taylor, 8 Taunt 
316 , JEsiiP Coplestono, 4 Deao 64 , 
see also JPaul y Jones, 1 T R 699 , 
K%U%er Y Raines, 1 Oox, 105 , MarUn 
Y Bredkmll, 3 ISd & S 39 But see 
Soutten Y Soutten, 1 1> & Ry 521. 

(A) JBxp Johnson, 3 Ue G- M & G- 
218 , Rories v JaoJcsm, 19 Cli D. 316. 

{%) Thornton y MoKewm, 1 H & M 
526 , Mohson y Bass, L R 6 Oh.. A 
792, Midland Bankmff Co y Chamleis, 
U R 4 Oh A 398, If R 7Eq 179, 
GoodmnY Gray, 22 W R 312 
(A) Grwy y Beckham, L R 7 Oh A 
680 See Bxp JEColmes, M & Chit 


301 , Bllw Y Rmmanuel, 1 Ex D 
157, 0 A 

(Z) See 'Ea/rdy y FothagiU, 13 App. 
Oas 351 The pomt was so decided m 
Re Eerapath and Eelmar, 7 Mor 129, 
but the circumstances of Ihat case were 
pecuhar 

(««) Re Parrott, Exp Whittaker, 63 
li T 777 

(n) Ante, p. 96 

(o) Ex parte Stokes, De G 618 ; Re 
Parker, Morgan v, EiU, (1894) 3 Oh 
400, O A 

{p) Exp Turquand, Re Eothet gill, 3 
Oh D 445 
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estate of the principal for all sums paid out of the surety’s 
estate to the creditor (q) 

Where both principal and surety became bankrupt, and the 
creditor receive^ dividends of IO5 in the pound from each 
estate, the assignees of the surety were held entitled to aU 
future dividends under the creditor’s proof out of the prin- 
cipal’s estate until they should he recouped the amount paid 
by the surety’s estate (r) 

Where one of seyeral co-sureties becomes bankrupt, his 
liability to contribution, though unascertained at the time of 
the bankruptcy prooeedmgs, is a debt provable in the bank- 
ruptcy (5) 

Sureties who, after payment of the debt, have receired a 
dividend on a proof against the joint estate of a hanking firm 
in which their principal was a partner, cannot prove against 
the principal’s separate estate until they have applied to ex- 
punge the joint proof (f). 

The surety is entitled, as against the trustee in the principal’s 
bankruptcy, to marshal securities so as to obtain repayment of 
moneys advanced to the principal on mortgage and guaranteed 
by the surety {u). 


Surety can 
only cliarge 
principal 
mtb. amount 
actually paid 


Kiglit of 
surety to 
interest 


V. — ^Extent of Surety’s Eights — ^Where a surety discharges 
an obhgation at a less sum than its full amount, he cannot, as 
against his prmcipal, make himself a creditor for the full 
amount, hut can only claim, as against his principal, what he 
has actually paid in discharge of the obligation (cc) 

As against the principal debtor and his co-sureties, a 
surety is entitled to interest on sums paid by him (y) ; but as 
against the estate of the deceased prmcipal he is not so entitled , 
though where a fund assigned as a further security had made 
interest, he was allowed mterest out of that interest (s). 

Interest may be recovered by a surety on the amount paid by 


(g) Mp, Johnson^ 3 Be G-, M & G- 
318 

(^) Ibid 

is) JVoImei shmcsen v OulhcL (1893) 
2 Cb 5U 

(t) Bxp Came, LB 3 Ob A 463 
\u) Bey man v Btihois, L B 13 Eq. 
158. See Scuth v Bloxam, 2 H & M 
467 , Bxp SalUnff, Be iStratton, 25 Ob 
B 148, 0 A. 


{x) Beedv Nans, 2 My & Or 361, 
375 

(y) Zawson v TTnyht, 1 Oox, 275, 
Mztchman y iSteivai t, 3 Brew 271 , 
Set Beo pp 1181, 1182, 4tb ed , Be 
Swan, Ii B 4 Eq 209 , Betre v. Bun- 
mnhe, 2 Lown Max & Poll Pr 0 
107 , Bxp. Bishop, Be Fox, Walker S 
Co , 16 Ob B 400, 0. A 
(is) OmlJieU v Magmie, 2 J. & L« 
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OP THE SIJBJECT-MATTEE OF MOETOAGES. 


OHAPTEE X. 

OF A MOETOAOE OF FREEHOLDS. 

Section I. 

Forms of Mortgages of Freeholds formerly in use. 

In eaily times, the form of a mortgage of freeholds was simple. 
It consisted of a feoffment, with, a condition contamed in the 
same deed, or sometimes in a separate deed of defeasance (exe- 
cuted at the same time), to he void on payment of a given sum, 
at a given time On performance of the condition, the mort- 
gagor was restored to his old estate, paramount to all the charges 
and incumbrances of the feoffee (a)» 

The objections to a mortgage by way of absolute conveyance, 
with the clause of redemption in a separate deed of defeasance, 
were that the defeasance might be lost, and then an absolute 
conveyance would be set up ; or that the estate might be con- 
veyed to a bond fide purchaser without notice, in which case the 
nght to redeem would be wholly defeated, and the mortgagor 
be left to his remedy against the mortgagee for the fraud. In 
consequence of the discouragement it received (5), this mode of 
mortgage has become almost obsolete. 

In some instances the mortgage was effected by a demise and 
sub-demise ; that is, the mortgagor demised the lands to the 
mortgagee for a long term of years at a peppercorn rent, and 
then the mortgagee re-demised them at a pecuniary rent, which 
covered the interest of the money lent, and there was a condition 
in the original demise that, on payment of the mortgage debt 

(<?) See^ifw#^, p 4. t Talb (Williams) 61 ; Baker y, Wmd, 

(3) See GaU&ell t. Bmchase, Oas 1 Ves, Sen 160. 



OLD FORMS OF MORTGAGES. 


107 


and interest Iby a given day, the original term should be at an 
end, upon which the derivative term would also cease. This 
mode of mortgage is also nearly obsolete ; but if an estate be in 
hand, and there is a wish to obtain a power of distress for pay- 
ment of the interest of the mortgage debt, an underlease might 
still be resorted to. It would, however, it is apprehended, 
require the duty to be paid as on a lov^ fide lease 

In some oases the lands were conveyed to a trustee in fee. Conveyance 
with a proviso authorizing him to distrain on the lands in the ^ 
mortgagor’s possession, in case the interest shall be in arrear for 
a given time, with a further declaration appointmg the trustee 
receiver during the tune the lands shall be m lease. 

Or sometimes the mortgagor gave a power of attorney to Warrant of 
confess judgment in ejectment in ease the mterest shall be m 
arrear, with a covenant to appoint such person a receiver as the 
mortgagee shall name, in case the lands shall be let 

Mortgages of freeholds were formerly often, and are still 
occasionally, effected by demise for a long term of years, 
attended with a condition in the same deed, that, if the prin- 
cipal and mterest be paid within a given time, the lands shall 
be reconveyed ; or that the deeds of mortgage shall be void, or 
that the term shall cease and determine. 

If the mortgage be by term of years, a covenant is usually E'orm of 
inserted on the part of the mortgagor, that, after default made, 
he or his heirs wiU, at his own cost, do aU lawful acts for con- 
firming the term, or, if required, for conveying the reversion in 
fee to such persons as the mortgagee, his executors, adminis- 
trators, or assigns shall direct; for otherwise, the mortgagee 
would, on foreclosure, obtaiu a chattel mterest only, and not the 
fee. But if the term, having no rent incident to the reversion, 
was origmally of not less than 300 years, of which not less than 
200 years are unexpired, a mortgagee, having by foreclosure 
extiaguished the right of redemption affeotmg the term in 
favour of the mortgagor, may, in the absence of such a cove- 
nant, by deed, enlarge the term, and so acquire the land in fee 
simple (c) 

A benefit which formerly resulted from the mortgage being, 
in the first instance, for a term of years, and not m fee, was 
that the security and debt devolved together; but, if the 


(<?) 44 & 46 Viot 0 41, s 66 
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mortgage was in fee, the land descended to the heir as a trustee 
for the executor, and the debt vested in the executor, which, 
in case of the infancy or absence of the heir, created incon- 
venience {cl). This inconvenience was remedied by a late Act (c), 
which enabled the personal representative of a mortgagee, on 
being paid, to reconvey the legal fee. This enactment has 
been repealed by the Conveyancing Act, 1881 (/). In cases 
of deaths after the commencement of the last-mentioned Act, 
by s 30 of that Act, an estate or mterest of inheritance, or 
limited to the heir as special occupant, in any hereditaments 
vested m a sole mortgagee, devolves on his personal represen- 
tative 

A disadvantage of a mortgage for a term is, that the mort- 
gagee, unless by special stipulation, is not entitled to the custody 
of the title deeds {g) In modem practice, mortgages for a term 
are almost universally abandoned, except where it is desired to 
raise money on the security of an estate tail without barring the 
entail further than is necessary for the purpose of giving efEect 
to the security (A), as m the case of a lunatic tenant in tail (t) ; 
and also except in the case of trustees of settlements, in whom 
long terms of years are vested in trust to raise money for portions 
and other purposes. 


Section II 

Foem of Moetgage of Feeeholds according to Modern 
Practice 

i. — General Scheme of Arrangement of a Mortgage Deed. — ^In 
modern practice, mortgages of freeholds are usually made either 
in fee or for such other freehold interest as the mortgagor has in 
the lands. 

A legal mortgage of freehold land in fee simple may be 
regarded as furnishing the normal type of a mortgage security 
It is therefore proposed in this place to consider m detail the 
form and contents of such a mortgage, and to pomt out later, as 

((2) See Lord Redeedalem/SpA<?o7(? M Wueman v Westland, 1 T & J 

md Wifev Sail, 1 SoR &L 176 117 

(e) 37 & 38 Vict o 78, s 4 (A) See Fines and Recoveries Act 

If) 44 & 45 Viot 0 41, (3 & 4 Will TV. o 74), s, 21 

(i) Me Fares, 2 Oh I) 61, 0 A 
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occasion shall arise, such variations as are necessary or convenient 
in making mortgages of different kinds of property other than 
freeholds. 

The present practice with regard to the arrangements of clauses 
in mortgage deeds is usually as follows . — ^Af ter the names and 
descriptions of the parties and the recitals, if any, follows the 
first witnessing part, contaming a covenant for the payment of 
the principal debt and interest (j). This is succeeded by one or 
more further witnessing parts conveying the property by way of 
mortgage, subject to a proviso for redemption Then follow 
any special clauses relating to the payment of the principal or 
interest Next come special clauses relating to the subject- 
matter of the mortgage, such as restrictions on the mortgagor’s 
power of leasing, and covenants by him for the maintenance or 
insurance of the mortgaged property These may be followed 
by clauses modifying or extendmg the statutory powers of sale (1) 
and other clauses giving special remedies to the mortgagee. 

Till recently, covenants for title were generally inserted at the 
end of mortgages, but these are now usually dispensed with in 
reliance upon the statutory covenants implied by the mortgagor 
being expressed to convey as ‘‘beneficial owner” or as “trustee,” 
as the case may be. 

li, — The Parties — ^All persons who are intended to convey or 
to take anything under the mortgage deed, or to enter into 
stipulations in the deed, must be made parties. These parties 
will usually be the mortgagor of the one part, and the mort- 
gagee of the other part But sometimes the concurrence of 
other parties will be necessary for purposes of suretyship, or of 
signifymg consent to the mortgage, or acknowledging receipt of 
the mortgage moneys, or for other purposes 

iii. — ^The Recitals, — ^Recitals are frequently unnecessary m a 
mortgage deed, and may accordingly be dispensed with They 
are, however, sometimes necessary or convenient for the purpose 
of explaining the nature and mcidents of the subject-matter of 
the security, or other matter affecting the form and contents of 
the deed, A recital of the mortgagor’s seism in fee, free from 
incumbrances, may be of use so as to render the deed, on the 

{j) See mta, p 9 to mortgagees Tdj statute, see 

(A) As to the poweis of sale given Vol IT pp 882 et seq 
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^ Cases where 
operative 
words not 
restricted 


but tbe words in the operative part were sufficiently wide to 
embrace another estate not included in either of those instru- 
ments, it was held that this last-mentioned estate did not 
pass (A) 

Care should be taken in framing the recitals to avoid any 
repugnancy or inconsistency between them and the operative 
parts of the deed 

It IS a general and well-settled rule that a recital does not 
control the operative part of a deed where the operative part is 
clear (^) 

Where the recitals in a mortgage deed to secure a partnership 
debt referred only to certain joint property of the partners, but 
by the operative part of the deed conveyed that property and 

all other hereditaments of them or either of them situate else- 
where in the town of M,” it was held that certain separate 
estate of one of the partners situate in that town was included 
in the mortgage (1) 

Similarly, recitals will not control the exercise of rights or 
powers expressly conferred as incident to the conveyance of the 
mortgage property. So, where a transfer of a mortgage recited 
that the mortgage contained a power of sale, and that such 
power was not intended to be exercised, but by the first operative 
part of the deed the mortgage debt was assigned, together with 


(A) Jenner v J'enner, LEI Eq 
361 , and compare Young v Walling- 
fordi 52 L J Oh 590 , and AUxandet 
v Cioshe^JA & G- t Sngd 145 
In addition to the oases above re- 
ferred to, the following cases may be 
referred to as affording examples of 
words of conveyance controlled by 
recitals JECaggett v Giles, 2 Eoll Abr 
Graunts (P 2), 491, 45 , JSenn v Km- 
son, 1 Sid 141 , Thorpe v Thorpe, 1 
Ld Eaym 235, Morns v WUford, 
2 Show 47 , Moore v Magrath, 1 Oowp 
9, Twihhurst v Smith, WiUes, 327 , 
Tearsall v Somerset, 4 Taunt 593 , 
Tayhr v Komersham, 4*M & S 432, 
TLmger v Cann, 3 M & W 343 , Solly 

V Tories, 2 Br & B 38, Lindo v 
Zindo, 1 Beav 496 , JDoe d Meynck v 
Mey) teh, 2 Or & J 223 , Cholmondehy 

V Clinton, 2 J & W 1 , Walsh v 
Trevamon, 15 Q B 733 , JSunt v 
White, 27 L J Ch 326 , Denison v 
Soliday, 28 L J Ex 25 , Sophinson 

V Zusl, 12 W E 392, (^ayY Dari 

of ZimeneJc, 2 Be G & Sm 370 , 
Childers v Tat dley, 28 Beav 648 , 
Danhy v Coutts ^ , 29 Oh» D 500 , 


Re De Ros, Kmdwich v Wihnot, 31 Ch 
B SI, Tx parte Dawes, 17 Q B B 
275 

* Instances in which the operative 
part bemg sufficiently clear the recital 
has not been allowed to have the effect 
of controlhng, may be found m the 
following authorities IngelhyY Smith, 
10 Bmg 84 , Bwd v Zake, 1 H & M 
111 , Willoughby v Middleton, 2 J & 
H 344 , Ramsden v Smith, 2 Brew 
298 , Kammond v Kammond, 19 Beav 
29 , Campbell y Bambridge, 14 Beav 
222 , Young v Smith, L E 1 Eq 
180, Dawes v, Tredwell, 18 Ch B 
354 

[i) BerZ essel, M E , m Dawes v Ti ed- 
well, 18 Ch B 358, C A See also 
Bath and Mmmtagids Case, 3 Ch Ca 
105, Bailey v Zloyd, 5 Euss 344, 
Walsh V Tremnion, 15 Q B 751 , 19 
L J Q B 468 , Solhday v Over ton, 
14 Beav 467 , Young v Smnth, L E 
1 Eq 183, KowardY Bari of Shrews- 
bury, L E 17 Eq 394 

(1) Bxp, Young, 4 Beao 185 See 
also Bxp, Glyn, 1 M B & Be G 29 
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all powers and remedies, &o , it was held that the power of sale x 

in the mortgage was exeroiseahle, notwithstanding the recital (1) 


iv. — ^The first Testatum — ^Receipt Clauses, Covenants for Pay- Covenants 
ment of Principal and Interest. — ^After the recitals, if any, follows 
the first witnessing part, which, according to the usual practice, and interest 
is to the following efiect, viz. : — That in consideration of the 
sum advanced by the mortgagee or mortgagees, the receipt of 
which is acknowledged, the mortgagor covenants with him or 
them for payment of the principal on a fixed day (usually 
six months after the date of the mortgage), with interest in the 
meantime , and further, that if the mortgage moneys shall not 
be paid on that day, the mortgagee will pay interest at the 
same rate on the principal moneys for the time being unpaid 
imtil payment thereof 

Where trust money is lent on mortgage it is the usual prac- Advance by 
tiee that the mortgage deed should not disclose the existence of 
the trust, but should merely state that the advance is made out 
of moneys belonging to the trustees (naming them) on a joint 
account (m). 

Formerly, it was usual that the receipt by the mortgagor of Effect of 
the money should be acknowledged by a clause in the operative clause 
part of the deed, and also by a memorandum of receipt mdorsed 
on the receipt and signed by the mortgagor The absence of 
such a memorandum has been held to raise suspicion, so as to 
put a purchaser on mquiry as to whether any and what money 
had actually passed (^^). And a transferee of a mortgage who 
had no notice that the mortgagor had not received the full 
amount of the advance was held to be entitled to rely on the 
acknowledgment in the body of the deed, and on the receipt 
indorsed thereon, which were for the full amount, and that the 
accounts must be taken on the footing that such amount had 
actually been advanced (o). 

Neither a receipt clause in the body of a deed, nor an indorsed Receipt not 
memorandum of receipt, was, however, conclusive in equity so as ^ 

to exclude evidence that the money was in fact not received (p). 


(t) JBoi/d v, jPetnej la R 7 Oh A. 
385 

(m) See as to this, Chap XXIX 

pp 533 et seq 

{n) Kmnehj v G^een^ 3 My & K 
699 See also Greenslcide v 30 

Beav 284 


(o) Biclertm v Walker^ 31 Ch B 
151 See also Go? don v James, 30 Oh* 
D 249 

(j?) Copptn V. Coppin, 2 P 'Wms 
291 , WtnUr V Laid Anson, 3 Russ 
488. 


von. I . — n 
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So also it may be shown that part of the money was re- 
turned (q). 

With regard to deeds executed after the 31st December, 1881, 
the Oonyeyancing and Law of Property Act, 1881, enacts as 
follows 

54 : — (1 ) A receipt for consideration money or securities in the 
body of a deed shall he a sufficient discharge for the same to the 
person paying or dehvenng the same, without any further receipt 
for the same being indorsed on the deed 

(2 ) This section apphes only to deeds executed after the com- 
mencement of this Act. 

65 — (1 ) A receipt for consideration money or other consideration 
in the body of a deed or mdorsed thereon shall, in favour of a sub- 
sequent purchaser, not having notice that the money or other 
consideration thereby acknowledged to be received was not in fact 
paid or given, wholly or in part, be sufficient evidence of the 
payment or giving of the whole amount thereof 

(2 ) This section apphes only to deeds executed after the com- 
mencement of the Act 

56. — (1 ) Where a soheitor pi educes a deed, having in the body 
thereof or indorsed thereon a receipt for consideration money or 
other consideration, the deed hemg executed, or the indorsed receipt 
being signed, by the peison entitled to give a receipt for that con- 
sideration, the deed shall be a sufficient authority to the person 
hable to pay or give the same for his paying or giving the same to 
the solicitor, without the soheitor producing any separate or other 
direction or authority in that behalf from the person who executed 
or signed the deed or receipt (r) 

This section apphes only in cases where consideration is to he 
paid or given after the commencement of this Act. 


Receipt by By the Trustee Act, 1893 (s), the receipt in writing of 
trustees for moneys payable to them under any trust or power 
is a sufficient discharge for same, and exonerates the person so 
paying from seeing to the application thereof (s) 

Receipt Where a tenant for life borrows money for enfranchisement, 

IS advanced to equality of exchange or partition under the Settled Land 

Act, 1882 {t)y or for the purpose of discharging an incumbrance 
Acts ’ on the settled land under the Settled Land Act, 1890 (e^), the 
money raised is capital money arising under the Acts; and, 
accordingly, the money, unless paid into Court, should he paid 


(q) SaJeei v Dewey ^ 1 B & C 704 
(ir) The sohoitor who produoes the 
deed must be acting- for the person 
who has signed the receipt, and be 
specially authorized to receive the 
money, and he must actually produce 
the d,eed. Day t Woolwich Dqmiabie 
BmUxng Bomty, 40 Oh B 491, Ee 


Sethng and Merion^e Contract, (1893) 
3 €h 269, 0 A 

(s) 56 & 57 Viot 0 63, s 20, re- 
enaotmg the similar provision in the 
repealed 44 & 45 Viot o 41, s 36 
it) Ibid s 18 

(«) 63 & 54 Vict. 0 69, s. 11 
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to the trustees of the settlement, whose receipt in writing will 
he a sufficient discharge to the mortgagee so paying the 
money (ir). 

By the Trustee Act, 1893 (y), a trusteemay appoint a solicitor 
to he his agent to receive and give a discharge for any money 
receivable by the trustee under the trust, by permitting the 
solicitor to have the custody of and produce a deed containing 
any such receipt as is referred to in s 66 of the Conveyancing 
and Law of Property Act, 1881 (s), and a trustee shall not be 
chargeable for breach of trust by reason only of his having 
made, or concurred in making, such appointment; and the 
producing of any such deed by the solicitor is to have the same 
validity under the said section as if the person appointing a 
sohcitor had not been a trustee This section apphes only 
where the money is received after the 24th of December, 
1888. 

It has been seen that the covenants for payment of principal 
and interest on the day fixed is of the nature of a collateral 
security, and not an essential part of the mortgage security {a) 
Such covenants are, indeed, sometimes omitted ; but if it is 
intended that the mortgagor should not be personally liable for 
payment of the mortgage moneys, a proviso expressly including 
such liability should be inserted in the deed. 

Where a covenant stipulates for payment of principal and 
interest on a fixed day, they are distinct debts, and may be sued 
for separately. Where the recitals in a mortgage contained an 
agreement for interest, but there was no provision as to payment 
of mterest in the other parts of the deed, interest was nevertheless 
recoverable (2>). 

It is usual and prudent to have a distinct and separate 
covenant for payment of interest, if the prmcipal is not paid on 
the day appointed, so as to prevent any doubt as to the power 
of the mortgagee to sue for the interest apart from the principal ; 
though it would appear that such separate covenant is not 
absolutely necessary for this purpose (<?). The operation of 

(ic) 45 & 46 Viot c. 38, s 40. (z) Supra* 

y} 56 & 57 Viot 0 . 53, s 17, re- W Bee ante, p* t, 

enacting tlie similar proTisioncontamed (5) DteJeensonr^JECarnsmi 4 :^ti 282 

in the repealed Trustee Act, 1888 (51 & (c) Biclensm t JBCarrtsm, 4 Pn 282 , 

52 Viot c 59), s 2 See Me Sethnp Attwoo^ t Taylot, 1 Man & G- 279 
and MertofCs Contract^ (1893) 3 Ck 807 
269, C A 
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these Govenants, and the remedies of mortgagees thereunder, 
will he considered in a later part of this treatise {cl). 

Form of V.'—The Second Testatum. — The Conveyance — ^Next after the 

m^or^age Covenants for payment of principal and interest will come a 
deeds further witnessing part, whereby the properly intended to be 

mortgaged is conveyed to the mortgagee subject fo a proviso for 
redemption. If several kinds of property are included in the 
same mortgage deed, as freeholds, copyholds, and leaseholds, or 
a life mterest in real or personal estate, and a pohcy of assurance 
on the life of the mortgagor, it will be generally advisable to 
convey each kmd of property by a separate witnessmg part, 
employing in each case the appropriate word of conveyance, 
such as “ grant,’’ “ covenant to surrender,” or assign,” accord- 
ing as the property is freehold, copyhold, or personalty (in- 
cluding leaseholds) ; the use of such techmcal words, however, 
is not essential, and, by the Oonveyanomg and Law of Property 
Act, 1881 (e), the word “ convey,” will effect a valid and 
suiEcient assurance by way of mortgage of any property 
^Ts^Seficial mortgagor, if beneficially entitled to the property, should 

owner, ” &o be made to convey as beneficial owner,” so as to import the 
full statutory covenants for title ; or, if he is a trustee raising 
money for portions or other purposes of his trust, he should 
be made to convey as trustee,” so as to import the statutory 
covenant that he has not incumbered (/). 


Description 
of mortgaged 
property 


vi. — ^The Parcels, — ^Immediately after the operative words 
and the mention of the grantee, follows the description of the 
property intended to be conveyed ; this description is technically 
called the parcels ” 

The parcels should be fully and particularly described either 
in the witnessing part of the deed, or by reference to a descrip- 
tion given in a schedule in order to identify the property ; the 
situation, boundaries, occupation, dimensions, and distmctive 
name, if any, should be fully and accurately set forth. In 
respect to all these matters, it is important to avoid mistakes {g). 

Care should also he taken to define clearly the nature and 
extent of the estate or interest intended to he conveyed "Where 


(d!) Post, diap XLVII. pp 959 et Qf) LamU v Measton, 5 Taunt 207 , 
86q Wiottesley v Adams, Plow. 191 See 

(e) 44 & 45 Vict 0 41, s. 2 (v) Rdfle v JSrnngton, 7 H L 0 617, 

(/) Ibid* B. 7. See post, pp. 141 ot Jack v M"- Intyre, 12 01 & F 151 , 
ssq Prawns v JECayward, 22 Oh. D 181, 
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a tenant for life of an entire estate and a remainderman, wlio was oHAprEs x, 
supposed to be entitled to a moiety subject to the life interest, 
joined in mortgaging tbe undivided moiety of tbe estate, and, 
in fact, tbe share of tbe remainderman was only a fifth, it was 
held that only one-fifth of the interest of the tenant for life 
passed, though the mortgage was intended to secure a debt due 
from both the mortgagors (h) 

The mode of describing the parcels according to the nature of 
the property and the legal significance of the terms used in 
describing property, will be found discussed in other works (^). 

The question of ‘‘parcel or no paicel” is for the jury, but “Paicelorno 
the judge is bound to explain to the jury, for their guidance, 
what IS the true construction of any documents necessary for the 
decision of this question (y). 

A mortgage of land, unless the contrary appears, will compre- Wliat passes 
bend not only the ground or soil, but also water covering its 
surface, mines and minerals thereunder, timber and trees 
growing thereon, and houses and buildings standing or sub- 
sequently erected upon it (^). If mines and minerals are not 
intended to be included m a mortgage because the mortgagor 
IS not the owner thereof, or for any other reason, they should 
be expressly excepted from the conveyance. A mine or quarry 
opened by the mortgagor subsequently to the mortgage will 
enure for the benefit of the mortgagee (1) 

Where lands or bmldings used for the purpose of a trade Trade or 
or business are conveyed, by way of mortgage, without any duSe?oii^^" 
express mention of the trade or busmess in the description laortgaged 
of the parcels, the question whether such trade or business is 
included in the security will depend on whether its nature is 
such that a grant of the right to carry it on is necessarily mvolved 
in a conveyance of the land or bmlding-s, so that the parties to 
the conveyance must have intended the right to pass 

So a mortgage of land, mines, beds and seams of coal, and other Mines 
the premises comprised m a lease referred to, but making no men- 
tion of the business or goodwill of the colliery, was held to include 
the colliery business, and the right to work the mines (m). 

(h) Grieveson v Ktrsopp, 6 Beav. (^) Co Lit 4a, Coolie v Yates^ 4 
283 Bing 90, JSwer v YLaydon.^ Gvo EIiz 

(^) Dart & Barber, Vendors & Pur- 476, Zuit9el^sOase,4RiSp 87b, Cmhmi 
chasers, Vol I pp 602 ei seq , Day v 2 Cr &J 126 
Cony Vol I pt i pp 82 et seq , Byth (1) Bhas y Snowdon Slate Qmtnes 

& Jarm Cony (4th ed ), Vol V , 4 App Cas 454 

pp 164 et seq (m) County of Gloucester Banl, v 

{J) Turner -V Zielenson^Z 01 &P 594, Buddey^ Merthyr Colhery Co ^ (X895) 

ZyU Y. B%Ghm‘ds^ L R 1 H L 222, 1 Oh 629, O, A, 
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On the other hand, where an hotel keeper, in 1888, having 
an agreement for a lease of land on which he was about to build, 
mortgaged the said building agreement, and all the premises 
comprised therein, and the hotel and buildmgs to be hereafter 
erected as afoiesaid, and the lease so to be granted as aforesaid,’’ 
it was held that the security did not comprise the business (^^) 
Upon a mortgage of a business, the goodwill is included in 
the security (o ) ; but it would seem that if the business were to 
be sold under an order of the Court (p), or under the mortgagee’s 
power of sale (q), the mortgagor would not be prevented from 
setting up a similar business (?). 

The goodwill, however, of trade premises does not pass to a 
mortgagee where it depends on the personal skill of the owner (s ) . 

The mortgage of a public-house and the goodwill carries with 
it the right to the licence (t). But the mortgagee is not entitled 
to the produce of the sale of a new spirit licence obtamed by the 
mortgagor after the former licence which was included m the 
mortgage has been forfeited ; especially if the mortgagee has pre- 
viously sold the premises under the power of sale in the deed {u) 


vii. — General Words. — ^After the description of the parcels it 
was the invariable practice to add a clause, commonly called 
the general words,” by which the grantor purported to include 
in his grant aH those parts, or subsidiary members, of the 
property which were not usually described with minute accuracy 
in the parcels, and also aU easements, rights and liberties, which 
belonged to him at the date of the grant, as appurtenant to the 
property granted 

General words have in many cases been held to pass what 
without them might not pass by the deed, that is to say, the 
clause has been held to operate to grant more than the law 
would otherwise give (ai) 

Nothing, however, will pass by the general words which 
would not pass by the grant unless it is mtended in the strict 
meaning of the terms used (y) 


(«) Wh%tlcy V Chalhs, (1892) 1 Ch 
64, 0 A 

(o) Chmum v Deices, 6 E.uss 29, 
KmgY Midlands Cfo,17W R 113, 
Mp JLamhton, 3 Oh D 36, C A , 
Bxp Dunnett, 16 Ch B 226, 0 A 
{p) See post, pp 1035 et seq 
(g-) See po&t, pp 886 et seq 
(r) Walker v Moitram, 19 Oh D 
355, 0 A. See Tiego v. JSunt, (1896) 
A 0. 7 > V / 

{$) Cooper T. MettopoUim Domd of 


Works, 25 Ch D 472, 0 A 
(#) DLutter v Daniel, 30 W R 801, 
0 A , Cfayiett v JJ of Middlesex, 12 
Q B D 620 

(e^) Manifold v Morns, 6 Bing -NT 0 
420 , Dxp, Deid, 1 D & 0. 250 
(x) Baileys Gy eat Western Dail Co , 
26 Oh D at p 444 
{p) Barlow v Bhodes, 1 Or & M 
439 , Moms v Bdgmgton, 3 Taunt 
24 , Kooystra v Lum, 6 B & Ad 
830 
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Q-eneral words will pass only that wHcIl tlie grantee liad to 
give at the date of the grant, and will not extend to anything 
he may subsequently acquire (s). In other words, this clause 
will work no estoppel. 

The practice of inserting general words in purchase deeds and 
mortgages is now generally rendered unnecessary by the 6th sec- 
tion of the Conveyancing and Law of Property Act, 1881 {a)^ 
by which it is enacted as foEows . — 

6 — (1 ) A conveyance of land shall be deemed to include and 
shall by virtue of this Act operate to convey, with the land, all 
buildings, erections, fixtures, commons, hedges, ditches, fences, 
ways, waters, watercourses, liberties, piivileges, easements, rights, 
and advantages whatsoever, appertaimng or reputed to appertain 
to the land, or any part thereof, or at the time of conveyance 
demised, occupied, or enjoyed with, or reputed or known as part or 
parcel of or appurtenant to the land or any pait thereof 

(2 ) A conveyance of land, having houses or other buildings 
thereon, shall be deemed to include and shall by virtue of this Act 
operate to convey, with the land, houses, or other buildings, all 
outhouses, erections, fixtures, cellars, areas, courts, courtyards, cis- 
terns, sewers, gutters, drains, ways, passages, lights, watercourses, 
hberties, privileges, easements, rights, and advantages whatsoever, 
appertaining or reputed to appertain to the land, houses, or other 
buildings conveyed, or any of them, or any part thereof, or at the 
time of conveyance demised, occupied, or enjoyed with, or reputed 
or known as part or parcel of or appurtenant to, the land, houses, 
or other buddings conveyed, or any of them, or any part thereof. 

(3 ) A conveyance of a manor shall be deemed to include and 
shall by virtue of this Act operate to convey, with the manor, all 
pastures, feedings, wastes, wariens, commons, mines, minerals, 
quarries, furzes, trees, woods, underwoods, coppices, and the ground 
and sod thereof, fishings, fisheries, fowlmgs, courts leet, courts 
baron, and other courts, view of fran]q)ledge and all that to view 
of frankpledge doth belong, mills, mxdctures, customs, tolls, duties, 
rehefs, heriots, fines, sums of money, amerciaments, waifs, estrays, 
chief -rents, qmt-rents, rentschaige, rents seek, rents of assize, fee 
farm rents, services, royalties, jurisdictions, franchises, hberties, 
privdeges, easements, profits, advantages, rights, emoluments, and 
hereditaments whatsoever, to the manor appertaining or reputed 
to appertam, or at the time of conveyance demised, occupied, or 
enjoyed with the same, or reputed or known as part, parcel, or 
member thereof. 

(4 ) This section applies only if and as far as a contrary intention 
is not expressed in the conveyance, and shall have efiect subject to 
the terms of the conveyance and to the provisions therein contained. 

(5.) This section shall not be construed as givmg to any person 
a better title to any property, right, or thmg m this section men- 
tioned than the title which the conveyance gives to him to the land 
or manor expressed to be conveyed, or as conveying to him any 

(z) Booth V Alcocki L R. 8 Ob A, D 317 
663 See Beddxngton v 36 Oh («) 44 & 45 Viot o 41. 
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property, rigRt, or tHing in tMs section mentioned, further or 
otherwise than as the same could have been conveyed to him hy 
the conveying parties 

(6 ) This section applies only to conveyances made after the 
commencement of this Act 

By sect 63 of the same Act, a conveyance made after the 
commencement of the Act passes all the estate, &c , of the con- 
veying party in the property conveyed, where a contrary inten- 
tion is not expressed The insertion of an “ estate clause in a 
mortgage is thus rendered superfluous and unnecessary. 


viii. — What Fixtures, &e. pass to the Mortgagee. — ^Fixtures 
annexed to the freehold will pass to the mortgagee without 
hemg named, unless excluded expressly, or hy inference (d) ; 
and in some cases chattels have heen held so to pass, although 
fixed slightly, and for mere convenience (c). 

There is no difference in this respect between a mortgage in 
fee and a mortgage of leaseholds (d), or whether the security be 
a memorandum of deposit of title deeds of freeholds (c), or other 
equitable mortgage (/), or a deposit of a lease (^), and whether 
the fixtures are trade fixtures or not (7^), or tenant’s fixtures (^) ; 
and the mortgage was held to attach to the produce of the 
fixtiu’es after the lease had expired (A) 

Under a power in a mortgage to sell the land, either together 
or in parcels, fixtures cannot be sold separately (^) ; and the 
same lule would apply to a sale by a mortgagee under the 


(d) Emev Eoiton^ 5B &Ad 715, 
Long staff v Meagoe, 2 A «& E 167 , 
Sitchman v Waltoriy 4 M & W 416 , 
Wateifall v Femstone, 6 E & B 876 , 
Mathei y Ei 2 iC &J 536, 2 Jur 
N S 900 , Holland, v Hodgson^ L R 
7 0 P 328 And see Colegtaie y 
Bios JSantos, 2 B & Or 77 

(c) Jhd , and Lxp Bmclayy 5 De G 

M & G 413 Not agreeing with the 
dicta m Trappes v 2 Or & M 

177, and Eellauell v Lastiiood, 6 Exch 
313 

(d) Mem y Jacobs, L R 7 H L 
481 , Mather y Ft aset , 2 K & J 536 , 
LongstaffY Meagoe,‘lA. (fcE 167 

{t) Exp Ft ice, 2 M D & De G 
518 , Exp Tagatt, De G 531 , Lmiq- 
bottom Y Betty, L R 5 Q B 123 , 
Exp Eeaihcoat, Fonb Bky 208 

(/) Exp Edtiatds, Fonb Bky 42, 
Exp Eeatheoat, Fonb Bky 208 , Tebb 
V Hedge, L R 6 0 B 73 , Exp Cctiell, 
12 Jut 411, 17 L J Bky N S 16, 
Wtlhams v. Evans, 23 Beay 238 


(g) Mem y Jacobs, L R 7 H L 
481 , Exp Btoadtvood, 1 M D &DeG 
631, Exp Htng, IM. D & De G 119, 
Williams Y Evans, sup See Exp 
Lusty, 60 L T 160 , 37 W R 304 
(^) Longhottom y Betty, L R 5 
Q B 123 , Exp Bat clay, 5 De G M. 
& G 413 ; Mather Y Fraset, 2 K & J 
536 , Walmsley y Milne, 7 0 B N S 
115, EeHead,12'W R 215 But see 
mjra 

(^) Exp Loyd, 3 D «fe 0 765, Ftp 
Bentley, 2 M D & De G 591 , Exp 
Broaduood, sup , Exp King, 1 M I) 
& De G 119 , Exp Tagart, De G 531 , 
Exp Gouell, 12 Jur 411 , Exp Ghuel, 
13 Jur 531, Williams Y Evans, sup , 
Eeatenside y Let ham, 13 L J Oh 
354, London Liseount Go v Btahe, 
6 0 B N S 798 
(A) EeatensideY Let ham, mp 
(/) Exp Barclay, L R 9 Gh A 
576, explained Exp Brown, 9 Oh D 
390, 0 A. 
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statutory power (m ) , If a special power is inserted in a mort- 
gage for the mortgagee to remove and sell the fixtures apart 
from the land, the instrument will fall within the mischief of 
the Bills of Sale Acts (n). 

In the case of a mortgage of leaseholds the tenant’s fixtures, 
which as against the freehold reversioner the lessees would he 
entitled to remove, will pass to the mortgagee (o) When the 
mortgage is by way of sub-demise, the mortgagee has no right 
to remove such fixtures, unless an intention to that effect appears 
by the deed, nor can the mortgagor remove them during the 
mortgage term, but he still retains the right to remove them 
which he may exercise so soon as the mortgage is satisfied (p ) ; 
but where the mortgagor surrendered the term and took a new 
lease from his landlord, it was held that the mortgagee was- 
entitled to enter and sever the fixtures, as it was not competent 
for the mortgagor to defeat the security by a subsequent sur- 
render of the term {q) 

As a general rule, fixtures attached to the premises subse- 
quently to the mortgage are included in the mortgage, whether 
it be in fee (r), or of leaseholds (s ) ; and whether by deed or mere 
deposit of title deeds (s), or in an equitable mortgage (^); and 
whether of freeholds (r) or leaseholds (^i) , and whether tenant’s 
fixtures or not (x) ; and where the fixtures are put up by the 
mortgagor and his partner {?j ) ; and although the mortgagor is 
tenant to the mortgagee under an attornment clause (5) 

The word fixtures,” though used by some legal writers to 
express different meanings, may be here defined as meanmg 
chattels which were originally moveable, but which having been 
annexed to the soil have ceased to be removeable therefrom, and 
have become part of the freehold ; by the expression ‘^annexed” 


(m) 44 & 45 Yict o 41, s 19 
(? 2 ) See jpostf p 204 
(o) JSxp Barclay^ 6 Ee G- 3MC & G- 
413 , Meuxv Jacohs^'L R 7H L 481, 
Southport ^ West Lanes Banking Co v 
Thompson, 37 Oh D 64, 0 A 
(^) Soutlipoit ^ West Lancs Banking 
Co V Thompson, sup 

(l 7 ) London ^ Westminster Loan and 
Discount Co V Duike, 6 Jui N S 
1407 

(r) Cullwick T Swindell, L R 3 Eq 
249 , CUmie v Wood, L R 3 Ex 
257 , L R 4 Ex 328 , Meux v Jacobs, 
E R 7 H L 481 , WalmsUyY Milne, 
7 0 B, R” S 115 , which are net con- 


sistent with Kellawell v Dastiiood, 6 
Exch 313, and WatafallY Bem&tone, 
6E &B 876 

(«) Meux V Jacobs, sup , Elliott v 
Bishop, 10 Exch 49 

(^) Eep Cotton, 2 31 B & De G 

725 , Bxp Meynal, 2 31 I) & De G 

443 , JSxp Brice, 2 31 D & De G 618 

{«) Meux V Jacobs, sup 
\x) Exp Eeynal, sup , McCluney v 
Hayes, 154, Ackroyd-^ Mitehell, 
3 L T H S 236 Rut seej??os3f,p 126 
(y) Exp Cotton, 2 31. D & De G 
725, Exp 8ca7th,l'K D &DeG 240, 
Culwiek T Swindell, D R 3 Eq 249 
(») Exp Bmnett, 16 Qh D, 226, C A, 
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CHAPTEE X, 


"Wliat chattels 
are included 
m the term 


is meant that a thing, *whieh otherwise would be moveable, is 
either actually fixed in or fastened to the ground or is essentially 
part of or connected with something which is so fixed or fastened. 
The question as to what chattels are fixtures and what are re- 
moveable is not always easy to determine, and has been the 
subject of numerous reported decisions. 

Generally speaking, subject to exceptions hereafter to be 
noticed («), it maybe laid down that anythmg is a fixture which 
is itself imbedded in the soil, or is so attached thereto or to any 
budding or permanent erection thereon by cement, nads or 
other fastening, as not to be removeable without force (h). 

So it has been said that, in the absence of contrary intention, 
expressed or to be implied, whatever is substantially part of a 
house, so that it could not be taken away without depriving the 
house of what was intended to be used with the building, should 
be considered as fixtures (c) 

The following chattels, when imbedded m, or attached to, the 
sod, or essentially forming part of, or connected with, chattels 
so imbedded or- attached, have been held to be fixtures — Steam 
engines and hammers (d), boders (e), furnaces and cutters (/), 
coke oven, stiU, malt-mill, sleepers and rails of railways (^), 
tramway and steam crane (A), looms fixed by nads to plugs sunk 
into the floor {i), sdk spmning machines resting by their own 
weight only on the ground, but attached by moveable bolts to iron 
rods fixed to null-beams overhead {k), retorts, purifiers, and boilers 
in gasworks (/), engmes and machinery, attached to a building 
by bolts and screws and removeable without injury (m), piles 
before a wharf in the river Thames (?^), a wmd-mill (o), cornices 


(a) See infra, p 125 As to •what 
articles are fixtures and what are re- 
moveable, and the extent and qu.ahfica- 
tions of the right to removal generally, 
see Amos & Ferard on Fixtures 

(5) JBspp Moore and Hohnson^s Bank- 
mg Co , Be Armytage, 14 Ch D 879, 
at p, 886 And see Bufford v Bishop, 
5 Russ 346 

(tf) Ber Pearson, J , in Smith v, 
Maehoe, 32 W R 459. 

(c?) Metropolitan Counties Soo v 
Brown, 26 Beav 454 , Walmsley v 
Milne, 7 0 B K S 115 , Bxp Asthury, 
L R 4 Ch A 630 , Coomhs v Beaumont, 
5 B & Ad 72, Thompson y Bettitt, 
10 Q B 101 

(tf) Ibid , Mubbard v Bagshdw, 4 
Sm 326 

(/) Metropolitan Counties See v 
Brom, sup ; Tottenham v. Swansea 


Zme Ore Ob , W FT (1885) 69, 52 
L T. 738 

(g) Tmner v Cameron, L R 5 Q, B. 
306 

{h) Exp Moore % Bohinson^s ’Banking 
Co , 14 Oh D 379 
(a) Boyd y Shorroek, L R 5 Eq 
72 , BLolland v JSodgson, L R 7 0. P 
328 

{k) JTaley y. Hammersleu, 3 De G F 
&J 587 

Beg Y Inhabitants of Bansh of 
lee, L R 1 Q B 241 
(m) Longbottom y Bury, L R 5 Q 
B 123 See Climie y Wood, L R 
4 Ex 328 , Mobson y Gonmge, (1897) 
1 Oh 182, 0 A See further, as -to 
trade machmery, post, p 205 
{n) Lancaster y Eve, 5 0 B 17 S. 
717 , Martin v Boe, 7 E & B 248 
(o) Stewar d y. Lombe, 1 Br, & B. 506 
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and poles, and pier glasses in frames [p). Moveable parts of <3 haptebs 
fixed maobinery are fixtures, e locks and keys of a bouse, 
millstones (^), anvil used witb fixed steam hammer (r), driving- 
belts for working maobmery (s), and gear necessary for working 
flLxed looms {t). 

The following are moveables : — Wliat cliatteis 

Carpets attached with nails (n ) ; looms (j?), and weighing moluded. 
machines {y) deposited in holes or sockets ; iron plates {z ) ; 
hydraulic press not necessary for factory {a ) ; mules used for 
spinning cotton, though fixed by screws {b ) ; hangmgs and 
valances apart from cornices, and mantel-boards (c). And 
articles are moveables, although partly imbedded in the soil, 
when they have not been so placed with the intention to annex 
them thereto, as plates, sleepers, or mils which have accidentally 
penetrated the ground {d ) , so also chattels resting by their own 
weight only on foundations sunk into the ground {e) 

So also tools and implements used in connection with maohmery Tools and 
are not fixtures (/), nor are cooking utensils used in a restau- 
rant (g) 

Fixtures attached to the land, or to the building which stands Fixtures 
upon it, by the freeholder, accordmg to the well-known maxim, ^mporary^^ 
qmcquid plantatur solo, solo cecM, accordingly pass to the heir, 
and not to the executor, whether the owner acq[uired the land 
or building by descent or purchase, and whether he annexed 
them for a permanent purpose or for the better enjoyment of 
the land, or whether they are trade fixtures, or the fittings up 
of collieries, or the Kke, or not {h) In some oases a distmotion 
has been made where articles have been annexed to the sod for 


(p) SiMth Y Maclw 5, 32 W R 459 
{q) Place v Fagg, 4 IVCan & Ry 277 , 
Mathei y F'taser^ 2 K & J 559 , 
Ftsher Y Dixon, 12 Cl & F 312 , Coi t 
Y Sagar, 3 H & N 370, Fxp Astbmy, 
L R 4 Oh. A 630 

(r) Mefropohtan Counties Soc v Drown, 
26 Beav 464 , 6 Jur N S 378 

(s) Sheffield, Dmlding Soc v 
Sm^ison, rs Q B D 368, 0 A 

(^) Cort Y Sugar, 3 H & N 370 
[u) Kellawell y Fastwood, 6 Exch 
295 

(ic) JS'utchinson v F^ag, 23 Beav 413 , 
Dogd Y Shorroch, L R 5 Eq 72 , 
Kollmd Y Sodgson, L R 7 0 P* 328 , 
Coi t Y Saga) , sup 

{y) Fxp Astlmy, L R 4 Oh. A» 


630 

(s) Met) opolitan Counties Soc y Drown, 
sup Aud see Exp Asthury, sup 
{a) Da) sons Y 14 W R 860 

(5) Mellawell v Eastwood, sup But 
see Lo)%qbottom v Derry, L R 5 Q B 
137, 138 

(c) Smith Y Maclure, 32 W R 469 
(J) Dates Y Buie of DeaufQ)t, 8 Jur. 
N S 270 

{e) Mather v Erase), 2 K & J 669 , 
Exp l!fewhe)y, 10 Ij T N S 661, 
Dates Y Duke of Deaufo)t, sup 

(f) SaleyY Mamumsley, 3 BeG P 
&J 622 

{g) DeMaedonaU,W.Fl (1885) 98 
\h) Fisher Y Dixon, 12 Cl &F 312, 
Mather y Fraser, 2 K & J 549 
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temporary convenience ( 5 ), or for ornament (c ) ; bnt it would 
appear tbat the articles to -which the executors were held to be 
entitled in these eases were only slightly attached to the free- 
hold, and were hardly fixtures in the strict sense of the word. 
If the coi 21US of machinery belongs to the heir, all that belongs 
to such machinery, whether capable of being detached or not, 
passes to him (d) 

Fixtures annexed to the freehold are, as a general rule, not 
subject to he taken as goods and chattels under an execution (c). 

When chattels are fixed to the freehold by a tenant, they 
become part of it, subject to the tenant’s right to separate them 
during the term, and thus reconvert them into goods and 
chattels (/) And although annexed, they may be treated for 
some purposes as chattels ; for instance, in the execution of a fi. 
fa against the tenant if). 

The term fixtures ” has thus acquired the peculiar hut in- 
correct meaning of personal chattels which have been annexed 
to the freehold, hut which are removeahle at the will of the 
person who has annexed them (A), and agamst the will of the 
owner of -the freehold. 

If the fixtures and machinery are slightly attached, it has been 
held that they are distrainahle for rent if ) , but, as a general 
rule, fixtures are not distrainahle for rent (A). 

If, however, it appears, expressly or by imphcation from the 
terms of the deed or the subsequent dealings between the parties, 
that the mortgagee’s right to fixtures is intended to be excluded 
or qualified, effect will be given to such mtention So it may 
appear, expressly or by inference, that the mortgage is not in- 
tended to pass to the mortgagee machinery annexed to the land 
subsequently to the mortgage if) Agam, where the mortgage 
was of an iron-foundry and two dwelling-houses with the 
appurtenances, together with all grates, boilers, bells and other 
fixtures in and about the said two dwelhng-houses,” it was held 


(If) Setlawell v JSasUoood, 6 Exoli 
295 , Blhott V Bishop f 10 Exch 496, 
508 But see Bscp BmcJay, 5 De G M 
&G 413 

(c) BCmiey v JBaivey, Stra 1141, 
Squier t Mayei , Freem Oh 249 

(d) Msher v Biacon^ 2 01 & F 312 , 
Sheffield, Building Soc v BCatrism, 
16 Q B D 368, 0 A 

(e) Winn v Inglely, 5 B & Aid 626 

(/) Lee V Bisdm^ 7 Taunt 189, 


Longlottom v Beny, L B 6 Q B 
123 

(g) Boole* s Case, 1 Salk 3^8 

(h) iSallen v Bunder^ 1 0 M & B 
276 

(t) Wellawellv Bastwood, 6 Exch 295 
{li) Glib Distr 0 1, s u p 42 , 
Dm ly V Karris, 1 G & D 234 , Dalton 
V Whittem, 3 Q B 961 

(1) Waterfall v, Bemstone, 6 E & B 
866 . 
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that a steam-engine, maolimery, and other fixtures in the foundry 
did not pass, though they would have passed if the fixtures m 
the dwelhng-houses had not been specifically mentioned (w^) 
But a specific enumeration of certain kinds of fixtures on the 
mortgage property will not necessarily raise an inference that 
other fixtures were not intended to pass (n) So a mortgage of 
a miU, with engines and certain specified machinery, and all 
other machinery now or hereafter to be ’’ on the lands, includes 
aU machinery, although not ejmdem gene) is with the particulars 
specified (c). 

If for any reason it is deemed necessary to refer to fixtures 
specifically, care should be taken to make the reference include 
all that are mtended to pass. It will be advisable, therefore, m 
framing mortgages of property and fixtures, to specify in the 
deed, or in a schedule to it, the machinery intended to be com- 
prised, so that no doubt can be raised, and especially to avoid 
that kind of imperfect specification which leads to the inference 
that what is not expressly included is intentionally excluded (j3). 
A particular enumeration of fixtures in a deed or in a schedule 
to it does not bring the deed within the mischief of the Bills of 
Sale Acts {q). 

Trade fixtures passed under the word appurtenances (r). 

As to what will pass in a mortgage of premises with the 
fixed machinery and other matters and thmgs erected and stand- 
ing thereon,” see Trapjm v Harter {s). 

The general rule that all fixtures which are at the time of 
the mortgage annexed to the land, or are subsequently brought 
upon it, pass to the mortgagee is subject to certain qualifications 
or exceptions in favour of mortgagors or third persons 

Some of the decisions seem to indicate a desire to relax the 
rule to some extent in the case of trade fixtures brought on to 
the premises subsequently to the contract. Most of the cases in 
which the question has arisen have been decided as between 
landlord and tenant (^), but some have been decided as between 


{m) KmeY Morion, 5 B & Ad 715 
^n) Mathei v Fraser^ 2 K & J 559 
(o) Matey v Mammersley, 3 De O' F 
& J 592 , Exp Acton, 4 L T 17 S 
261 See Wilson v Whateley, 7 Jux 
N S 908 

{p) See Dav Conv Vol II pt i 
185, 186, Bytli & Jarm Oonv (4tli 
ed ) Vol V p 196 
(?) Seei?osjf, p 206 


(r) Exp Bentley, 2 D & De O' 
591 

(s) 2 Or. & M 153 

(t) See, e g , FooWs Case, 1 Salk 
368 , Lawton v Salmon, 1 H B1 
259, n , Earl of Mansfield v Blael^* 
hwn, 6 Bing 17 0 426, Bean v 
Allaley, 3 Esp 11, Fenton v Bobrnt, 
2 East, 90 , Ti appes v May to , 2 Or & 
M 153 
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MORTGAGE OF FREEHOLDS. 


t]ie heirs and executors of deceased freeholders, and, generally, 
the principles of the decisions in the last-mentioned class of oases 
seem to apply to conflicting claims between mortgagors and 
mortgagees of land (u)» 

So a cider mill let mto the ground, and a fire engine set up 
for the benefit of a colliery, have been held to pass to the 
executor (cc). And, in one case, a very shght indication of 
intention appears to have been seized upon in order to exclude 
from the security trade machinery placed upon the land by the 
mortgagor after the date of the deed (y). But in a later case, 
in which it was held that fixtures annexed to the mortgaged 
freehold subsequently to the mortgage for the convenience and 
better enjoyment of the estate, passed to 'the mortgagee, it was 
laid down that the rules as to the right of a tenant to remove 
trade fixtures set up by him during the term, have no applica- 
tion to cases between mortgagor and mortgagee (s) 

The protection accorded to trade fixtures as between landlord 
and tenant wdl, however, apply so as to prevent such fixtures 
placed upon the mortgaged land by a tenant of the mortgagor 
from passing to the mortgagee. If the fixtures are on the land 
at the time of the mortgage, it is clear that the mortgagor 
cannot pass to the mortgagee any greater right to them as 
against the tenant than he had himself. And where a mort- 
gagor in possession let the mortgaged house to a tenant, who 
brought into it certam trade fixtures, and the mortgagee subse- 
quently entered into possession, it was held that the fixtures did 
not belong to the mortgagee, but remained the property of the 
tenant {a). 

Moreover, so long as a mortgagor who is engaged in trade or 
business remains in possession, he must be deemed to be autho- 
rized by the mortgagee to enter into any contracts which are 
necessary or convenient for carrying on such trade or busmess 
in its ordinary course ; and the mortgagee will be bound by 
such contract, though involving the nght of a third person to 
remove chattels which would otherwise pass as fixtures to the 
mortgagee. 

So, where mortgagors in possession of a colliery which they 

(u) See CcUgrme v. Uxos Santos^ 2 B (^i) WalmsUy v Milne, 7 0 B K S, 
& Cr 76 116 See Mather v. F? user, 2 K & S. 

(x) Xawim t. Zawton, 3 Atk 13 S36. 

(?) Wxteffi^ V. 6 E & B («) Sanden v Savtt, 16 Q. B. D. 

878. 218. 
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had mortgaged put up certain machinery under a hire and chattebs 
purchase agreement, it was held that the Tenders were entitled 
to remove such machinery (J). 

So, also, where a lessee of a nursery garden mortgaged the same, 
and afterwards, while in possession of the mortgaged premises, 
obtained from a firm of engineers, under a hire and purchase- 
agreement, a boiler and hot water pipes and fittings for the 
purpose of his trade which were fixed in the brick-work of a 
hot-house, part of the mortgaged premises, it was held that the 
mortgagee, having allowed the mortgagor to remam in posses- 
sion, must be taken to have acquiesced mhis making agreements 
for fixing and removing fixtures for the purposes of his trade, 
and that he could not claim the boiler, pipes, and fittings as 
against the firm who had removed them on default in payment 
of an instalment of the purchase-money (c) 

But the protection afforded to trade fixtures, as between the 
mortgagee and the mortgagor and persons claiming under him, 
rests entirely on the presumption that the mortgagee must be 
taken to have assented to the removal of the fixtures by the 
mortgagor as bemg necessary for the conduct of his trade or 
business in its ordinary course ; and accordingly no protection 
will be afforded to the mortgagor if he removes such fixtures 
not in the ordinary course of his trade or business, but for the 
purpose of preventing the mortgagee from claiming them {d). 

The protection accorded to trade fixtures as between landlord AgricTiltural 
and tenant has been held not to apply to buildings and fixtures 
erected or annexed for agricultural purposes (e) 

The effect of the Agricultural Holdings Act, 1883 (/), is that 
the tenant of an agricultural or pastoral holding (including in 
that expression a market garden) may, with the consent of his 
landlord, execute upon the land any of the improvements men- 
tioned in Part I of the schedule to the Act, which include 
buildmgs and other works, some of which may be regarded as 
fixtures ; and that the tenant, on the expiration of his tenancy, 
is entitled to claim compensation from his landlord notwith- 
standing any agreement to the contrary. 

It would seem clear that where agricultural or pastoral land 

(b) Cumberland Cman Banking Co v. id) BCuddetsfteld Banking Co v Ziste^^ 

Margport BCematite lion and Steel Co , (1896) 2 Oh 273, C A 

(1892) 1 Oh 415 See Hobson y (e) Blwes v Mawe, 3 East, 38, see 

Tinge, (1897) 1 Ob 182, 0 A notes to S 0 m 2 Sm. L 0. (10th 

(c) Gough Y Wood, (1894) 1 Q, B. ed ) pp 183 et seq 

713, 0 A (/) 46 & 47 Viot o 61 
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is mortgaged, (i) the mortgagor, so long as he remains in posses- 
sion, will be entitled, in the absence of any stipulation to the 
contrary, to lease or let the land subject to what the law has 
pronounced to be the ordinary incidents of tenancy, including 
the tenant’s right to compensation ; and (ii) that such improve- 
ments will pass to the mortgagee by virtue of his mortgage, but 
subject to his liabihty, on taking possession, to pay such com- 
pensation as the mortgagor would have been liable to pay 

A mortgagee, whether his security be in fee or for a term, 
may restrain the removal of valuable fixtures {(/). 

Though the mortgagee takes possession of the premises 
forcibly, and therefore illegally, trover for the fixtures will not 
lie (A). 

"Where a mortgagor-lessee becomes bankrupt and his trustee 
removes the fixtures, the mortgagee may sue the trustee for 
such removal, notwithstanding a covenant by the lessee to 
deliver up at the expiration of the term all fixtures belonging 
or to belong to the premises (^). And if the trustees in bank- 
ruptcy of a mortgagor who has mortgaged the lease of a house 
and the fixtures, sell the fixtures separately, they will be answer- 
able for the sum which the fixtures would have fetched if sold 
with the house (1) 

Fixtures are not chattels personal within the reputed owner- 
ship clause of the Bankruptcy Act {1 ) . As fixtures are part 
of the soil itself no presumption of ownership arises with 
regard to them 

Fixtures, when assigned or charged separately from the land, 
are within the Bills of Sale Acts {m), and accordingly no mort- 
gage thereof will be valid unless in conformity with the statu- 
table form and duly registered. But fixtures (except trade 
machmery as defined by the Bills of Sale Act, 1878), when as- 
signed together with a freehold or leasehold interest in. any 
land or building to which they are affixed, are not withm the 
Acts (n), 

ix. — ^Proviso for Eedemption.“In mortgages of freeholds, and 
also generally in mortgages of leaseholds, the old form of proviso 

(g) Aakroyd v. Mitchell, 3 L T K S 409 
236 (1) ThompsonY FetMt, 10 Q, B 101 

{h) Zmgsiaffe v Meagoe, 2 A & E (?) See poet, p 178 

167 , Mxmhall v. Lloyd, 2 H & W {m) 41 & 42 Viot o SI , 45 & 46 

“^50 Vict c 43 

{i) Miichmm v WdUm, 4 M. & W (») See pest, p 206 
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for redemption and for avoidance of tlie mortgage or cesser of 
the term upon such redemption, has been superseded by a form 
•which is in ejSeot a proviso for reconveyance, if the mortgagor 
should pay the principal debt and interest at the specified time, 
usually SIX months after the date of the mortgage. 

If money is to be lent on mortgage m distinct sums by Contributory 
difierent mortgagees, or sets of mortgagees, who are to be paid 
;pari passu^ the object may be effected by conveying the land to 
all the mortgagees, with a proviso for redemption on payment 
of the mortgage debts and interest to the several lenders, the 
mortgagor covenanting separately with the different mortgagees 
for payment of their respective debts and interest; but it is usual 
to mahe the mortgage to trustees for the entme sum, the interest 
of the several lenders being ascertained either by a separate deed 
or on the face of the mortgage (o) 


X. — Proviso for Reduction of Interest on Punctual Payment — Legality and 
A clause is not infrequently inserted in mortgage deeds pro- of snclf°^ 
viding for the reduction of the rate of interest on punctual Provisoes 
payment, and such a provision may be of service in causing the 
interest to be regularly and punctually paid {p) The legality 
of such a clause may be regarded as established {q ) ; but an 
agreement that the rate of interest shall be raised if interest at 
the normal rate be not punctually paid, is regarded, in equity, 
as being of the nature of a penalty, and to be reheved against 
even in case of gross default (^) 

If any condition as to time or otherwise is attached to a Condition 
proviso for reduction of interest, such condition, unless waived, observed 
must be strictly performed (s) 

But a single default m punctual payment of interest will not Effect of 
utterly defeat an agreement for the reduction of interest, unless 


(o) See Davidson’s Conveyancing 
^tff ed ), Vol II , p 11 p 385 , 
Bythewood and Jarman’s Conveyanc- 
ing (4th ed ), Vol III , p 1055, n 
i^p) It may be suggested that it wiU 
generally be advisable that the differ- 
ence between the rates of interest 
should be great enough to offer a 
material inducement to the mortgagor 
to pay punctually, but not so great as 
to rendei the mortgagee liable to ap- 
peals ad mi^ei icoi diam asking him, not- 
withstanding default, to accept interest 
at the lower rate, which it might be 
difficult to resist without the imputa- 


tion of harshness 

{q) Jory v Cox^ Preo. Ch 160, 
Nicholls v Maynard, 3 Atk 519 , 
Wayne v Zewis^ 25 L T 264 See 
Seton V Slade, 7 Yes 293 , Wallingford 
T Mutual, ^e Soe , 5 App Gas 685, 
702 

(?) ladu Holiest Wyse,2'VQVQ. 289, 
Sit ode Y Father, 2 Vem 316, Tory y 
C ox, sup , NichoUa v Maynmd, sup , 
Walmesley y Booth, Barn Ch R 475 , 
Burton Y Slattesy, 5 Bro P 0 233 
(s) Bonafous v Ryhot, 3 Buit 1375. 
See Attwood y Taylot , 1 Man & Cr. 
279 


VOL. I. — R. 


k; 
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this intention clearly appears from the language of the clause. 
Thus in Stanhope v Manners (t), in which the agreement was 
as often as ” the interest should he paid half-yearly on the days 
appointed, or within three months next after, so much should he 
deducted as would make the interest three and a half per cent. 
The first half-year’s interest was not paid within the time The 
tender of the second half-year’s interest (at three and a half per 
cent ) was made within the limited period, hut was refused on 
the ground that the default made m the first half-year de- 
feasanced and annihilated the agreement Lord Nottingham 
thought otherwise, and said that words could not he stronger to 
express the intent of the parties, that in every instance where 
the three and a half per cent was tendered in time, it should he 
accepted, and decreed accordingly 

A trustee is justified m acoeptmg interest at the lower rate, 
after the higher rate fixed by the mortgage has become payable 
hy the strict terms of the contract (w). 

A parol agreement for the reduction of interest secured hy a 
mortgage deed is binding (a?). _ 

An agreement for the reduction of interest on punctual pay- 
ment was not presumed, where interest had in fact been for 
many years received at a lower rate than that reserved hy the 
mortgage deed, against a subsequent tenant for life of the 
interest, who was not shown to have agreed to take less than 
interest at the reserved rate (y). 

A mortgagee in possession through the default of the mort- 
gagor is entitled to the higher rate (s). So also, where the 
mortgagee has entered into possession hy arrangement with the 
mortgagor, though no interest was in arrear at the time of 
taking possession (a). 

But where mortgagees assented to an order for payment out 
of a fund in Court, and, owing to delay in the completion of the 
order, the interest was not paid within the time limited for pay- 
ment at the reduced rate, it was held that the mortgagees must 
nevertheless accept interest at the reduced rate (b) 

An exception to the rule that the rate of interest shall not he 
raised if not punctually paid has been said in an old case to 

{t} 2 Ed 199 (s) XTmmt Banh of London Y Ingiam^ 

(w) Booth Y Ahngion^ 3 J\ir N S 16 Oh D 63, Cochbmn y Bdwmds, 
49 18 Oh D 449 

P 313^ T Edgmorthy 5 Bro Bright v Cam:pbeU, 41 Oh B 

(y) Gregory Y.B%Xhmgton, SBeG^.M (J) Bto Moss, Levy v SewiU, 31 Oh 
&a-616, B. 90. 
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exist, where there is a direct covenant for payment of the in- ciiaptebx 
creased rate in that event (c) But this decision may be regarded 
as overruled by the subsequent authorities {d) 

It would seem, however, that an exception to the rule must be Sulisequent 
made in case the increased rate of interest does not constitute oonsf^ration 
pait of the original mortgage contract, but is the result of forbear- 
subsequent and independent agreement in consideration of, and 
compensation for, forbearance on the part of the mortgagee ; in 
which case, if the compensation be reasonable, the Court will not 
interfere {e) In a modern case (/), such a stij)ulation was 
enforced as agamst a second mortgagee until notice that his 
interest was in arrear. And payment has been enforced of 
interest at an increased rate on purchase-money on default of 
payment of the money on a specified day {g) 


xi. — Proviso for Capitalization of Interest — It was formerly Former rule 
considered m equity that, as a general rule, provisoes in mort- ^ 
gage deeds or collateral agreements, entered into at the time of 
the loan, for converting interest mto principal from time to time 
as it should become due, were oppressive and unjust, and tended 
to usury, and, consequently, could not be supported (A). As 
was remarhed by Lord Eldon (^), There is nothing unfair, or 
perhaps illegal, m taking a covenant ongmally, that, if interest 
is not paid at the end of the year, it shall be converted into 
prmcipal ; but this Court will not permit that, as tending to 
usury, though it is not usury/’ 

At the present day it seems to be a very generally received As to validity- 
opinion that, in the absence of fraud or oppression, stipu- yJsoes^?the 
lations entered into at the time of the loan for payment of present day- 
compound mterest would be valid, on the ground that the rule 
against compound interest depended wholly on its being 
regarded as contravening the policy, if not the letter, of the 


(e) Margms of JSaUfax v JSiggens, 
2 Yem 134 ft is stated in Prec Ch. 
that the agreement was in a separate 
deed see also 15 Vm Abr 453, Powell 
on Mortgages, 963 , but it is submitted 
that this circumstance could mate no 
difiference, as the two deeds must be 
considered as forming one transac- 
tion 

{d) Bwi ton V Siattei if, 6 Bro P O 
233 See also Stanhofpe v Manmrs, 
2 Ed 199, n 

[e) Bn (non v Barham, 1 P Wms 
652 See Bm ton v Slattei y, 


(/) Baw T Glenn, L R 2 Oh A 
634 

ip) Hetheit y SaUshiiy, Ba%l 
Co,lu R 2Eq 221 

(A) Bioadioay v Mon em aft, Mosely, 
248, Mitfond v Beathenstonehaugh, 2 
Ves S 445 , Sir Thomas Meer^s Case, 
cited m Oas t Talb fWilhams} 40 , 
Lord Ossulston v Lord Yarmouth, 2 
Salk 449 , Ckamlers v Goldwin, 9 Yes. 
264 And see Bage v Bn oom, 4 Cl & 
F 437 

(a) Chamhensy Goldxom, 9 Yes 254, 
atp 271 
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us-ury laws, and that accordingly the repeal of the usury laws 
in 1854 {1) has virtually abrogated the rule (1) 

The cases cited by text- writers in support pf this view do not 
appear to be absolutely conclusive, and it seems open to question 
whether a covenant m a mortgage deed, not being a mortgage 
of a reversionary interest, that interest in arrear should be capi- 
talized by periodical rests, and thenceforth bear interest, might 
not even now, except under special circumstances, be rejected as 
being in itself oppressive and m the nature of a penalty, thereby 
giving a collateral advantage to the mortgagee and clogging the 
equity of redemption 

There is no reported decision which expressly bears on this 
point But it has been incidentally stated by several learned 
judges (m)y that the rule of equity against allowing a mortgagee 
any collateral advantage beyond his principal, interest, and 
costs, is unimpaired by the repeal of the usury laws So in a 
recent case (n), Sir E Eay, L J , in the course of his judgment, 
said that, before the repeal of the usury laws, it was well settled 
that collateral advantages could not be msisted on by a mort- 
gagee ; so that (amongst othei things) a stipulation capitalizing 
interest, turning it into principal, and charging interest upon it, 
however formally expressed, was not allowed to prevail , and he 
pointed out that these rules of equity were forced on the mort- 
gagee in exercise of the paternal jurisdiction of the Court, 
thus altering the contract between the mortgagor and mortgagee 
by disallowing those advantages for which the mortgagee had 
stipulated Eis Lordship then cited and commented as follows 
^on the judgment of Lord Eldon in Oliamlen v Goldwin {o) 
^ove referred to * Lord Eldon there, although no doubt one 
^ection he makes to these exactions was that they tend to 
B^y, still does not rest his objection entirely upon that ground, 
a besides, that they are oppressive, and are exactions that 

igagee is not allowed to make. It is a very interesting 


W 17 

(0 See Da^Tict c 90 

» OcyOonv Vol II pt u 
> p wpton Mortgages (5t] 
(m) Bitoad: v 8elfe, Seton, 1609 

Hartley, L J^ur N S 885 
790, James v* 40\ 2 Eq 789 
460, 44^ Oh D 449 

q D 524 

100 , 161 , J^arlofAyle&f^T^zQ, J <§ 

Yon is, 


L R 8 Ch A 484 

(n) Mainland v TJpjohn^ 41 Ch. D 
126, 136, 138 

(o) 9 Ves 254, 271 See also Bvt 
Thomas Meei'^s Case, cit in Oas t 
Talb* (Williams) 40 , Le Gi ange t. 
Hamilton, 2 H B1 144 , Barnard v 
Young, 17 Ves 47, Leith v Jr vine, 1 
My & K 284 , Blackburn y War- 
wick, 2 T, & 0 Ex. 92 
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question indeed, and one wliicli I ceitainlv do not consider is 
at present finally settled, how far the abolition of the laws 
against usury has affected this jurisdiction, or the extent to 
which the Court will exercise its jurisdiction, as between mort- 
gagor and mortgagee,” 

It seems indeed somewhat difficult to distinguish upon prin- 
ciple provisions that, if any interest shall fall into arrear, it shaE 
forthwith be capitalized and thenceforth bear interest, from 
covenants by the mortgagor to pay interest at a higher rate, if 
not paid within a specified time after it has accrued due ; which 
latter covenants have, as has been seen (p), been invariably 
regarded as imposing a penalty on the mortgagor, which will 
be relieved against as clogging the equity of redemption 

In one case, which has been much relied upon as affirming 
the general validity of covenants for compound interest, certain 
persons, entitled to interests in funds in Court subject to a prior 
life interest, executed a mortgage of such reversionary interests, 
which contained a covenant, expressed m general terms, to the 
effect that all interest which should accrue due during the con- 
tinuance of the security, m case the same should not be paid 
within twenty-one days from the same becoming due, should be 
capitalized and bear interest, and also a proviso that the mort- 
gagee should forbear payment of any principal or interest until 
the expiration of three years from the date of the mortgage , 
the reversion having fallen into possession, upon petition an 
inquiry was directed to ascertain the amount due on the mort- 
gage, and on the question being adjourned into Court it was 
held that the covenant for compound interest was good {q) 

This decision does not appear altogether satisfactory or 
conclusive Something may possibly have turned in that case 
upon the fact that it was a mortgage of a reversion {) ) ; but it is 
to be remarked that the covenant did not limit the capitalization 
of interest to the period of three years or to the contmuance of 
the prior particular estate ; also that the learned Yice-Chancellor 
who decided the case did not give any grounds for his decision, 
so that it does not seem qmte clear how far the principle of the 
decision extends. It will be observed that, in this case, the mort- 
gagors obtained an important advantage by the provision that 
the mortgagee should not be entitled to call for payment of prin- 

(p) AntSf p 129 (r) I*er J , in Mainland y Up^ 

\q) Clarkson v JECenderson, 14 Oh D john, 41 Oh D 126, at p 143 And 
348, «ee w/ 
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cipal or interest for three years, during which, time his remedies 
as mortgagee were suspended ; and it seems fair and reasonable 
that, in such a ease, the mortgagee should be allowed to stipulate 
for payment of interest which, he is precluded from enjoying or 
rendering productive as it accrues due But his Honour went 
further than this, and apparently allowed capitalization of interest 
Tip to the falling in of the reversion, thus giving to the mortgagee 
an advantage which was more than correlative to the restriction 
imposed upon him The terms of the mortgage deed extended 
to the capitalization of all arrears of interest whenever accruing 
due during the continuance of the security, but it does not 
appear from the report whether any interest had fallen into 
arrear since the falling in of the reversion 

It is obvious that there is an important distinction between 
allowing a mortgagee to capitahze mterest during a term oertam 
or determinable upon the happenmg of a certain event in con- 
sideration of his forbearance to require payment during that 
term, and allowing him to clog the equity of redemption without 
any corresponding advantage to the mortgagor by imposing 
upon the latter what, as is submitted, is in effect a penalty by 
way of compound interest, whenever interest may fall into 
arrear during the continuance of the security. And there 
appears to he no reported case which clearly affirms the vahdity 
of a stipulation to the latter effect 

Mortgages of reversionary interests often contain covenants 
for capitalization of interest during the prior hfe interest, or 
for payment on the determination of such mterest of an 
aggregate sum calculated on the footmg of capitalization of 
interest, and its addition to the principal origmaUy advanced, 
and also covenants for payment of simple mterest thereafter, at 
a specified rate on the aggregate sum, with a corresponding 
proviso that the mortgagee shall not require payment of prin- 
cipal or interest pending the falling m of the reversion Even 
before the repeal of the usury laws an exception to the general 
rule against compoimd interest appears to have been allowed in 
favour of mortgages of reversions. So in an old ease it was 
held that a reservation of interest on interest in the mortgage 
deed during the prior life estate was not contrary to the usury 
laws, and ought to be supported in equity, as otherwise the 
mortgagee might be a great loser (s). And arrangements of 

{s) jELmatd v Karm^ 1 Vem. 190, 194 
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this nature have been allowed to pass without question when x 

instruments embodying them have been brought before the 
Court (t) 

Where a mortgage of a reversionary interest contained a Proof^m 
covenant for capitalization of interest during the life of the 
tenant for life, and the mortgagor became bankrupt before the uiterest 
reversion fell m, it was held that the mortgagee was not entitled 
to prove in the bankruptcy for so much of the aggregate sum as 
represented capitalized interest accrued due after the adjudica- 
tion (u) 

A covenant or provision for the capitalization of interest will Avoidance o£ 
render void a bill of sale of chattels as being not i3 accordance ^ 
with the form prescribed by the BiUs of Sale Act, 1882 (pa) 

xii. — ^Provisions as to Postponement of Right to call m Prin- 
cipal — ^Instalments — Mortgage deeds sometimes contain a cove- principal, 
nant or proviso that the mortgagee will not call in the mortgage 
money before a fixed date, or before the happening of a specified 
event, as for instance, the death of a named person 

Where a covenant to this effect is inserted in a mortgage 
deed, the forbearance is, according to the usual practice, made 
conditional upon the regular and punctual payment of the 
interest, unless capitalized, and upon the performance and 
observance by the mortgagor of the covenants and obhgations 
on his part contained in or implied by the mortgage. 

The security in these oases is usually so framed as to make Porm of 
the whole debt payable at an appointed, and not distant, date, gudh^o^e? 
with a proviso explaming the real intent of the parties for 
payment by instalments, or at a distant day if the payment is 
punctual (y). 

An unqualified agreement that the mortgagee will not call Effect of 
m the debt durmg the life of the mortgagor is binding, though 
the interest falls in arrear (s) ; but m settling such an agree- 
ment, the Court will insert a condition that the interest shall 
have been punctually paid, and, if leasehold, that the covenants 
have been performed (a) 

A proviso that the prmcipal shall not be called in for a certain Proviso 

postponing 

{t) Be Fane^ JBCope^'W N (1888) D. 526, O A And see p 232 redemption 
231 , Salt V Marquis of 3Sfo> thampton^ (y) Dav Conv Vol ll pt, n p 49 , 

(1892) A C 1 & Jarm (4tli ed ty Robbms) 

(m) Bo Fam^ Fxp FCope, sup Yol HI pp. 997, 1006 

(a:) Favis v Burton^ 11 Q, 3 J> («) JSurrowesr MoUoyt2J.&Jj 521 

637, 0 A. , Myers v. Blhott, 16 Q B («) Seatony TwyforS,lj E llEq 591 



[36 


MOETGAGE OF FREEHOLDS. 


CHAPTER X. 


Condition 

strictly- 

enforced 


Giving time 
after default 
no waiver. 


Sale m bank- 
ruptcy before 
period for 
payment 


period, or sliall be payaUe hj instalmeiLts, is generally accom- 
panied by a corresponding covenant by the mortgagor that he 
will not eompel receipt of the principal before the expiration of 
the period or the date when the last instalment becomes payable, 
and snob a covenant is binding on the mortgagor (5), 

But even m the absence of such a covenant by the mortgagor, 
the Court will not allow him to redeem before the day appointed 
for payment of the money has arrived (c) provided that the 
period fixed for calling in the money is not so excessive as to 
render the correlative postponement of the mortgagor’s right to 
redeem oppressive to him, as where the principal was made 
repayable iii*twenty years (d) 

Where a second mortgage contains a covenant not to call in 
the principal for a fixed period, the second mortgagee will be 
precluded, until the expiration of that period, from redeeming 
the fi^rst mortgage and getting m the legal estate {e) 

There is no eqmtahle relief under a proviso not to call in a 
mortgage debt on punctual payment of interest, if such payment 
falls into arrear even for a few days only (/) 

If, after default, interest is tendered and accepted, the 
mortgagee does not thereby waive his right to call in the 
principal {g) 

The case of Langndge v. Payne (/?) has been erroneously 
supposed («) to lay down a rule that if a mortgagee, on default 
in payment of interest, demands and receives payment of the 
interest due together with his costs, this will amount to a waiver 
of his right to call in the principal before the fixed time ; hut 
the judgment in that case, as reported, lays down no rule of the 
kind, hut was clearly a mere determination of the balance of 
convenience until the hearing of the action brought by the 
mortgagee for possession of the mortgaged property [1) 

If the mortgagor becomes bankrupt, the mortgagee may 
obtain an order for sale, though the period for calhng in the 
principal has not arrived, under a stipulation of this nature {1). 


Ir H 8 Eq 65 
Broion v Gole^ 14 Sim 427 

[d] Co'wdry v JDay^ 1 Giflf 316, 29 
E J Oh 39 

(e) MmmhoUom v Wallace^ 5 L J 
17 S Cb 92 , Laiuless v. Mans^eld^ 
1 Dr War 557, 

(/) Siehs v Gardner, 1 Jur, 
541 See ^oddy v. Wtlhams, 3 J 


iff) Keene v Siscoe, 8 Ob D 201 
See Williams v Stmne, 5 Q B D 
409, G A 
{h) 2 J & H 428 

[i) Coote on Mortgages (6tb ed), 
Vol I p 246 ® ® ^ h 

{h) See jRe Taafe, 14 Ir Cb B 347, 
Keene v JBiscoe, 8 Cb D at p 203 * 

W Mp BignoU, 3 Deac 151 
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Usually, wheie the principal is made repayable by instal- chapteb s 
ments, the forbearance of the right to call m the whole of the Proviso for 
principal is made conditional on the regular and punctual pnu^ip^lby 
payment of the instalments by means of a proviso that, in instalments 
default of regular payment, the creditor should be at liberty 
to sue at once for his whole debt (m) 

Where mines form the subject of a mortgage, it would seem Mines, 
to be a proper arrangement that the money should be made 
repayable by instalments; the mortgagor will thus have the 
advantage of paying off the debt gradually out of the profits of 
the mines, while the mortgagee will be protected agamst the 
exhaustion of the security without a corresponding reduction of 
the debt (n) 

Where a creditor gave time for payment of an existing 
debt upon security being given for payment thereof by 
instalments, on the failure in payment of any one of which 
the whole debt was to become payable, the condition was 
strictly enforced (o). 

If, after default in payment of an instalment, the mortgagee Acceptance of 
accepts payment thereof, this is not a waiver of the breach (p) afLr Marat 
so as to disentitle the mortgagee from calling in the whole 
principal 

A stipulation may be inserted in the mortgage deed that a Proyiso for 
commission or bonus shall be paid in default of punctual default, 
payment of any mstalment (g^). 


xiii. — Covenants for Insurance against “Fire . — Till recently, Former 
where the nature of the mortgaged property was such as to 
require insurance against fire to protect the security from risk covenants 
of loss, it was the usual practice to insert in the mortgage deed 
not only covenants by the mortgagor for that purpose, hut also 
a clause empowering the mortgagee to insure in case of default 
hy the mortgagor, and to charge the latter and the mortgaged 
property with the premiums and interest. This clause was 
formerly important, as, if the mortgage contained no stipulation 


(m) Dav Oonv (4tli ed ) Yol II L 1 , Mwards v Martin, 25 L J 

pt u p 49 , Byth & Jarin Conv {4tli Oh 284 , JBmroms r MoUoy, 2 J & 

ed)Vol III p 1171 L 621 

(w) Dav Conv (4th ed ) Yol II (_p) Kerne v Biscoe, 8 Oh D 201. 
pt n p 433 See vowdry v Kay, 1 Giff 316 

(c) Sterner Bech, 1 Be G J & S Iq) General Credit, Co v Glegg, 
695. See Boddy v. Williams, 3 J & 22 Oh B 649. 
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to that effect, the mortgagee, whether in possession or not, 
would not have been entitled to any allowance in respect of 
payments made hy him for insurmg the property against fire (r) 
And even where there was a covenant by the mortgagor to 
insure, but no express power for the mortgagee to insure on the 
mortgagor’s default, it was held that the mortgagee could not 
be allowed to take the premiums paid by him against a second 
mortgagee (s) And this rule still applies to all mortgage deeds 
executed before the 28th of August, 1860, and to all charges 
whenever made, if not made by deed 

Lord Cranworth’s Act (^), which oame into operation on that 
date, gave to mortgagees whose charges were secured by deed a 
statutory power to insure the mortgaged property, and to add 
any premiums paid hy them to the principal moneys secured, as 
if such power had been in terms conferred by the person creating 
the charge But this enactment is now repealed, except as to 
instruments executed before the 1st of January, 1882, by the 
Act next referred to. 

By the Conveyancing and Law of Property Act, 1881 (w), 
it is enacted that — 

Sect 19 (1 ) A mortgagee, where the mortgage is made by deed, 
shall, by virtue of the Act, have the following power, to the like 
extent as if it had been in terms conferred by the mortgage deed, 
but not further, namely — 

(ii ) A power, at any tune after the date of the mortgage deed, 
to insure and keep insured against loss or damage by fire 
any building, or any effects or property of an insurable 
nature, whether affixed to the freehold or not, being or 
forming part of the mortgaged property, and the premiums 
paid for any such insurance shall be a charge on the mort- 
gaged property, m addition to the moitgage money, and 
with the same priority, and with mterest at the same rate, 
as the mortgage money 

And by the same Act, it is enacted as follows — 

Sect 23 (1 ) The amount of an insurance effected by a mortgagee 
against loss or damage by fire under the power in that behalf con- 
ferred by the Act sh^ not exceed the amount specified m the mort- 
gage deed, or, if no amount is therein specified, then shall not exceed 
two third parts of the amount that would be required, in case of 
total destruction, to restore the property msured 

(2 ) An insurance shall not, under the power conferred by the 


{r) Dohon v Zand, 8 Hare, 216; U) 23 & 24yiot o, 345, s. 11 

JBellamt/ v Bnckendm, 2 J H 137 («) 44 & 45 Vict, o 41. 

(s) Brmk t Btone, 13 W R. 401. 



FIKE INSURANCE. 


13£ 


Act, be effected by a moitgagee in any of tbe following cases chapters 
( namely) 

(i ) Where there is a declaration in the mortgage deed that no 

insurance is required 

(ii ) Where an msuiance is kept up by or on behalf of the 

mortgagor in accordance with the mortgage deed . 

(ill ) Where the mortgage deed contains no stipulation respecting 
insurance, and an insurance is kept up by or on behalf of 
the mortgagor, to the amount in which the mortgagee is 
by the Act authorized to insure 

(3 ) All money received on an insurance effected under the mort- 
gage deed or under the Act shall, if the mortgagee so lequiies, be 
applied by the mortgagor in making good the loss or damage in 
respect of which the money is received 

(4 ) Without pre 3 udice to any obligation to the contrary imposed 
by law, or by special contract, a mortgagee may require that all 
money received on an insurance be applied in or towards discharge 
of the money due under his mortgage 

The statutory provisions above set out may be varied or 
altogether excluded by the mortgage deed; and they do not 
apply to mortgage deeds executed before the 1st of January, 

1882 (a?). 

It IS to be observed that this Act does not amply any covenant These enact- 
by the mortgagor to insure or to produce the policy and receipts 
for premiums Covenants of this nature should therefore still covenant by 
be inserted in mortgage deeds, otherwise the mortgagee may 
have difidculty m ascertaimng whether the default in effectmg 
and maintaining an insurance has occurred, which alone gives 
rise to the mortgagee’s statutory power of insuring the pro- 
perty. 

In the absence of a stipulation m the mortgage deed that the Apphcation of 
pohoy moneys receivable in respect of an insurance kept up by receivaSe^by^ 
the mortgagor shall be applied m making good the loss or “aortgagor 
damage, it was held that the mortgagee could not require the 
moneys to be so applied, though the mortgage deed contained a 
covenant by the mortgagor to insure (^) Under the Act such 
a covenant would be sufficient to entitle the mortgagee to require 
the moneys to be so applied, but in absence of the covenant he 
would have no such right, as the insurance in respect of which 
the moneys would be received would not have been effected 
ei^p^^under the mortgage deed or under the Act. 

(ic) Sees 19, STib-ss (2), (3), and (4), 143, Uaynery Tteston^ 18 Oh D 1, 

set out post^ p 884 0 A See also !Booh v 33 

( 2 /) Le$8 v WhxUUy^ L. B 2 Eq L J, Cb 839, 
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OHA.PTEK X 


Covenant 
to pay 
prerQinms 


Joint insur- 
ance by mort 
gagor and 
mortgagee 


Witli legard to s. 23, sub-s (4) of tbe Act, it must be borne 
in mind that by the statute 14 Greo. Ill o 78, s 83 (per- 
petuated by the statutes 7 & 8 Viot c 84, 18 & 19 Yict o 122, 
and 28 & 29 Yiot o 90), directors of insurance companies 
are in certain cases authorized and required, upon the request 
of any person interested in any buildings burnt down oi 
damaged by fire, to apply the insurance moneys in restoring 
the buildings ( 2 ) 

It IS further to be observed that by s 19, sub-s (1) (li), of the 
Act of 1881, premiums paid by a mortgagee in respect of an 
insurance effected by him under the statutory power are only 
made a charge upon the mortgaged property, and not a debt for 
which the mortgagor is personally liable It is therefore ad- 
visable that the mortgage deed should contain an express cove- 
nant by the mortgagor for repayment of such premiums. 

If the mortgagor and mortgagee effect a joint insurance on 
the mortgaged estate, the mortgagee paying the premiums, a]^, 
the premises being destroyed by fire, the mortgagor's assignees 
procure payment from the company, they will be ordered to 
pay the insurance money into Court, though they have already 
paid it to the account m bankruptcy, there being no right in 
one of the parties, in respect of a joint security, to apply the 
produce, irrespective of the claims of the other party (a). 

Where an insurance of the mortgaged premises had been 
effected in the joint names of the mortgagor and mortgagee, 
the Court, upon the receipt of the insurance money by the 
assignees m bankruptcy of the mortgagor, ordered payment of 
the money into Court until the rights of the parties thereto 
could be ascertained {b) 

A policy of insurance agamst fire, being a strictly personal 
contract for the mdemnity of the assured, is not assignable 
without the consent of the insurance ofiioe, which is usually 
procured either by an indorsement on the pohcy, or an entry in 
the books of the office (c). The question whether such assign- 
ment vested the right of action at law in the assigned has become 
of no moment since the Judicature Acts. Inthecase^pf a mort- 
gage of property msured under an existing policy, the b^efit of 
the policy would, even without express stipulation, pass ^tb^flie 

[z) "Exp Ooiehy^ 4 De Gr J & S (J) EogetsY Grazebrook^ 12 Sun 557 

477 , Sampson v Scottish XTmon Xm lo) Dowdw on Ins 408 , Dav. Oonv. 

Co., 1 H & M 618 Vol II pt u p. 54 

{a) Eogctsr Giazebrook, 12 Sun 667 
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mortgagee with, the property insured (d) A different principle 
applies when the policy is subsequent to the mortgage, and 
there is no covenant by the mortgagor that the policy moneys 
shall he applied m payment of the mortgage {e) The mort- 
gagor has no equity to he repaid out of the produce of the 
policy money expended hy him about the rebuilding of the pro- 
perty, the expenditure being voluntary (d) 

A fire insurance being only an indemnity, if the insured 
receives compensation from other sources, the insuier is entitled 
to recover it {/) 

On the analogy of the cases which decide that a policy against 
fire by a vendor is, m the absence of contract, avoided after sale 
for want of interest (g), and that a tenant is not entitled to the 
landlord’s insurance effected after the lease (/?) At would seem that, 
as between mortgagor and mortgagee, neither of them would be 
entitled to the benefit of an insurance effected by the other sub- 
sequently to the mortgage, in the absence of stipulation to the 
contrary (i). 

xiv. — Covenants for Title — ^Mortgage deeds formerly, accord- 
ing to the usual practice, contained express covenants foi title by 
the mortgagor Such covenants were in their general character 
similar to those inserted in purchase deeds, differing only in 
their greater comprehensiveness The msertion of such cove- 
nants is now rendered generally unnecessary by virtue of the 
provisions of sect 7 of the Conveyancing and Law of Property 
Act, 1881 (1;, which enacts that there shall be implied — 

(1 ) (0 ) In a conveyance by way of mortgage, the followmg 
covenant by a person who conveys and is expressed to convey as 
beneficial owner (namelyj — 

That the person who so conveys has, with the concurrence of 
every other person, if any, eonve 3 rLng by his direction, full 
power to convey the subject-matter expressed to be conveyed 
by him, subject as, if so expressed, and in the manner in which 
it IS expressed to be conveyed , and also that, if default is made 
in payment of the money intended to be secured hy the convey- 
ance, or any interest thereon, or any part of that money or 
interest, contrary to any provision in the conveyance, it shall 

(c?) Garden v Ingram. 23 L J Oh 5 Oh L 569 
478 (^) :iode V Adams, 33 L J Oh 639. 

((g) LeM ^^^hiteley,. L R 2 Eq. (A) Leeds v Cheetham, 1 Sim 146, 
sS also Layner v Freston, 18 Llofft v Dennis, 1 E & E 474 
Oh D 1, 0 A (case of vendor and {i) Dav Oonv Yol II pt ii p 56 
purchaser) [k) 44 & 45 Vict o 41 As to cove- 

[f) Dan ell X Tibhits, 5 Q B D nants for title implied hy vutue of the 
660, following MUh Biitish, In- statute m mortgages of leaseholds, see 
sw mee Co v London, Insurance Co , post, p 167 
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CHAPTER X. ] 3 e lawful for tlie person to wliom the conveyance is expressed 

to he made, and the peisons deriving title under him, to enter 
into and upon, or receive, and thencefoith quietly hold, occupy, 
and enjoy or take and have, the subject-matter expressed to be 
conveyed, or any part thereof, without any lawful interruption 
or disturbance by the person who so conveys, or any peison con- 
veying by his direction, or any other person not being a person 
claiming in respect of an estate or interest subject wheieto the 
conveyance is expressly made, and that, fieed and discharged 
fiom, or otherwise by the person who so conveys sufficiently 
indemnihed against, all estates, incumbrances, claims, and 
demands whatever, other than those subject whereto the con- 
veyance IS expressly made , and further, that the person who 
so conveys, and every person conveying by his direction, and 
eveiy person deriving title undei any of them, and every other 
person having or rightfully claiming any estate or interest in 
the subject-matter of conveyance, or any part thereof, other 
than an estate or interest subject whereto the conveyance is 
expressly made, will from time to time and at all times, on the 
request of any person to whom the conveyance is expressed to 
be made, or of any person deriving title under him, but, as 
long as any right of redemption exists under the conveyance, 
at the cost of the person so conveying, or of those deriving title 
under him, and aftei wards at the cost of the person making 
the request, execute and do all such lawful assurances and 
things for further or more perfectly assuring the subject- 
mattei of conveyance, and every part thereof, to the person to 
whom the conveyance is made, and to those deriving title under 
him, subject as is so expressed and in the manner in which the 
conveyance is expressed to be made, as by him or them, or 
any of them, shall be reasonably required 
On convey- (F ) In any conveyance, a covenant against incumbrances, in the 
ance by terms set forth in the section, is deemed to be included by every 
mort^affee person who conveys and is expressed to convey as trustee or mort- 

° ® ge-gee? 03: as personal representative of a deceased peison, or as 

committee of a lunatic so found by inquisition, or under an order 
of the Court, which covenant shall be deemed to extend to every 
such person’s own acts only (namely) . 

That the person so conveying has not executed or done, or know- 
ingly suffiered, or been party or privy to, any deed or thing, 
whereby or by means whereof the subject-matter of the con- 
veyance, or any part thereof, is or may be impeached, charged, 
afEected, or incumbeied in title, estate or otherwise, or whereby 
or by means whereof the person who so conveys is in anywise 
hindered from conveying the subject-matter of the conveyance, 
or any part thereof, m the manner in which it is expressed to 
be conveyed 

On convey- (2 ) Where m a conveyance it is expressed that by direction of 
ancebydirec- a person expressed to direct as beneficial owner another person 
ficSl^owSrf then, within this section, the person giving the direction, 

whether he conveys and is expressed to convey as beneficial owner 
or not, shall be deemed to convey and to be expiessed to convey as 
beneficial owner the subject-matter so conveyed by his dmection, 
and a covenant on his part shall be imphed accordingly 
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(8 ) "Wlier© a "wife conveys and is expressed to convey as bene- 
ficial owner, and the husband also conveys and is expressed to 
convey as beneficial owner, then, within this section, the wife shall 
be deemed to convey and to be expressed to convey by direction of 
the husband as beneficial owner , and, in addition to the covenant 
implied on the part of the wife, there shall also be implied, fiist, a 
covenant on the pait of the husband as the peison giving that 
direction, and secondly, a covenant on the part of the husband in 
the same terms as the covenant imphed on the part of the wife 
(4 ) Where in a conveyance a person conveying is not expressed 
to convey as beneficial owner, or as settloi, or as trustee, or as 
mortgagee, or as personal representative of a deceased person, or 
as committee of a lunatic so found by inquisition, or under an order 
of the Court, or by direction of a person as beneficial owner, no 
covenant on the part of the person conveying shall be, by virtue of 
this section, imphed in the conveyance 

(5 ) In tins section a conveyance includes a deed conferring the 
right to admittance to copyhold or customary land, but does not 
include a demise by way of lease at a rent, or any customary 
assurance, other than a deed, conferring the right to admittance to 
copyhold or customary land 

(6 ) The benefit of a covenant implied as aforesaid shall be 
annexed and incident to, and shall go with the estate or interest of 
the implied covenantee, and shall be capable of being enforced by 
every person in whom that estate or interest is, for the whole or 
any part thereof, from time to time vested 

(7 ) A covenant implied as aforesaid may be varied or extended 
by deed, and, as so varied or extended, shall, as far as may be, 
operate in the hke manner, and with all the hke incidents, efiects, 
and consequences, as if such variations ox extensions were directed 
in this section to be implied (Z) 

(8 ) This section applies only to conveyances made after the 
commencement of this Act 

The statutory covenants are, by the appropriate words, im- 
ported into and implied in any ‘‘conveyance’’ by way of 
mortgage {m) ; the term “ mortgage ” includes “ any charge on 
any property for securing money or money’s worth,” but the 
covenants will not be implied unless the charge is by way of 
conveyance or assurance 

These covenants are entered mto with the mortgagee, his heirs 
and assigns, and run with the land (w). The covenant for right 
to convey is obviously of very little use during the continuance 
of the mortgage ; as the mortgagee, by bringing an action on 
it, could only recover his mortgage money, and that he could 

(Q See Williams v MatTiaway^ 6 Oh («) As to the operation of coyenants 
3> 544 fgr title absolute or unqualified, see 

(m) 44 & 46 Viot c 41, s 2 (vi) Thackeray v Wood, 6 N R 305 See 
See Zhid s 7, sub-s (6) also Sug V & P 600 — 609. 
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CHAPTER X 


Covenant for 
qmet enjoy- 
ment 


Covenant for 

further 

assurance 


Whether 
subsequent 
covenant for 
production of 
deeds may be 
required. 


Implied 
indemnity 
against in- 
cumbrances 


more easily obtain by suing on tbe ooyenant for tbe payment of 
the money But this covenant, as also the other covenants for 
title, become valuable after a foreclosure or sale, as they then 
stand in lieu of the common covenants for title contained m 
purchase deeds, and are, indeed, the more valuable on account of 
their being absolute, instead of quahfied (o). 

The covenant for (juiet enjoyment is made to commence, in 
point of operation, after default in payment of the mortgage 
money on the day appointed in the proviso for redemption ; but 
this form of covenant does not (in the absence of a proviso for 
quiet enjoyment until default amounting to a demise) postpone 
the mortgagee’s right of entry, or disable him from bringing 
ejectment at once (j?). 

It scarcely need be noticed that the mortgagor cannot, under 
his covenant for further assurance, on default in payment, be 
called upon to release his equity of redemption, and that he can, 
under such covenant, be required to confirm the mortgage 
only (?) 

The covenant for further assurance will not, apparently, 
entitle the mortgagee to require the mortgagor to enter into a 
covenant for production of the title deeds to the mortgaged 
property, if not handed over to the mortgagee on completion of 
the mortgage, or in lieu thereof, to give to the mortgagee the 
statutory acknowledgment of his right to the production of the 
deeds, and undertaking for safe custody thereof (r) , to entitle 
him to do so would be to allow him to obtain protection on 
evidence which he might and ought to have obtained at the time 
of the mortgage (s) 

Where a person sold part of property comprised m a mort- 
gage, and the conveyance to the purchaser did not mention the 
mortgage, but contained a covenant for further assurance, it was 
held that, the conveyance being for value, the covenant imported 
an indemnity against incumbrances, and that the unsold part 
of the property must bear the mortgage debt (t) 


(o) See also, as to the effect of the 
statutory covenants for title implied 
by conveying' “as beneficial owner/’ 
David V Sabin, (1893) 1 Ch 623, 532, 
C A 

(p) Doe Y Lightfoot, 8 M & W 
663 

(g) Dankes v Small, 36 Ch D 716, 
C A 

(r) Dam r Agree, 2 S & St 533 


The margmal note to the report of 
that case is obviously inaccurate , 
production was oidered, apparently, 
on the ground of an equity indepen- 
dent of any covenant for further 
assurance 

(s) See Hallett v Middleton, 1 Buss. 
243 

(i) Ee Jones, Farrington v Foi ? ester, 
(1893) 2 Oh 461, 474 
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As trustee-mortgagors do not convey as beneficial owners ’’ chaptebs 
but as trustees/^ so as only to give by implication the statutory 
covenant that they bave not incumbered, a person taking a 
mortgage from trustees cannot claim the benefit of a covenant 
for further assurance; but, inasmuch as the mortgagee wiU 
become a person beneficially interested under the settlement or 
will, he wiU, as such, have a right to production of the title 
deeds relating to the mortgaged property, independently of any 
covenant. 

It has been suggested that the covenant for further assurance 
should extend to confirm a foreclosure or a sale, at the expense 
of the person requiring it (u) 

This covenant appears to operate only to secure to the cove- Whether co- 
nantee the precise estate or interest purported to be conveyed to b^required^ 
him by the deed in which the covenant is contained (ic ) . So, where to perfect a 
a tenant in tad, conveying as absolute owner, purports to convey assurance ^ 
the fee simple, but really conveys only a base fee, the covenant 
may be extended so as to bind the grantor to execute a deed to 
completely bar the estate tail, and in such a case the covenant 
will be enforced (p ) ; but if the fact that the grantor is only 
tenant in tad appears on the face of the deed, and there is 
nothing to show that it was the intention of the parties that the 
base fee created by the deed should be enlarged, it seems very 
doubtful whether the grantor could be required, under a cove- 
nant for further assurance in the usual form contained in a 
mortgage deed, to execute a deed converting the base fee into a 
fee simple (s). 

But uf the original contract between the parties shows that 
such was the intention, the grantor will be compelled under his 
covenant for further assurance to pass to the grantee any estate 
or interest which the former may acquire m the property con- 
^^j^zitfC'-Whsequently to the conveyance, even though he acquire 
ownership^^hase («). So where a mortgagor conveyed a contm- 
geductive mder m fee and covenanted for further assurance, and 
the rt nder was afterwards destroyed by the tenant of the 
prior e^ -pte, the mortgagor was held liable in equity to perfect 


(«/) Bay Oonv (4tlx ed), Vol IL 
Pt XL p 111 

(^) AtJczns y ITifow, 1 Ld Raym 86 ; 
see JSxp Vanderkzste, Ee Eoche^ 26 
L B Ir 284, 0 A 
ip) Bmhes y Small^ 36 Ch B 716, 
0 A 


{«) Davis V TolUmache^ 2 Jur N 
1181. 

{a) Ta'ifhr V Debar y 1 Oh Ca. 212. 
See also Epe y. DaWbxiryy 3 Bro 0 0 
696 , King y BimSy 6 Taunt 427 , 
Bmith V Baker ^ 1 Y & C 0 0 223 , 
Death L B. 10 Oh A 81. 

L 
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<^*bxptebx. security out of a new interest in the same property which he 
took under the will of that tenant {h) It would seem, however, 
that in this case the enforcement of the equitable right of the 
mortgagee to have the security perfected might have been 
upheld on the ground of estoppel, independently of any cove- 
nant for assurance (<?). 

The fact that the grantee has a title by estoppel is no defence 
to an action for specific performance of a covenant for further 
assurance {d). 

If a conveyance has been destroyed or lost, it would seem that 
under the covenant for further assurance the covenantor may be 
required to execute a duplicate thereof (e). 

XV, — Statutory Form of Mortgage — The Conveyancing and 
Law of Property Act, 1881 (/), s. 26, enacts that — 

(1.) A mortgage of freehold or leasehold land may be made by a 
deed expressed to be made by way of statutory mortgage, being in 
the form given m Part I of the Third Schedule to this Act, with 
such variations and additions, if any, as circumstances may require, 
and the provisions of this section shall apply thereto. 

(2.) There shall be deemed to be mcluded, and there shall by 
virtue of the Act be implied, in the mortgage deed — 

First, a covenant with the mortgagee by the person expressed 
therein to convey as mortgagor to the efiect followmg (namely) 
That the mortgagor wall, on the stated day, pay to the mort- 
gagee the stated mortgage money, with mterest thereon in 
the meantime, at 1he stated rate, and will thereafter, if 
and as long as the mortgage money or any part thereof 
remains unpaid, pay to the mortgagee interest thereon, or 
on the unpaid part thereof, at the stated rate, by equal 
half-yearly payments, the first thereof to be made at the 
end of six calendar months from the day stated for pay- 
ment of the mortgage money 

Secondly, a proviso to the efEect following (namely) • 

That if the mortgagor, on the stated day, pays to the mort- 
gagee the stated mortgage money, with interest thereon m 
the meantime, at the stated rate, the mortgag^fteS'-auy 
time thereafter, at the request and cost of the r . 
shall reconvey the mortgaged property to the ^ 
or as he shall direct. 

By sect 28 of the same Act it is enacted that — 

In a deed of statutory mortgage, or of statutory transfer of mort- 
gage, where more persons than one are expressed to convey as 

(J) Koet V. jB$wleyf 3 Sim 116 {e) Bennett v IngoUsly^ Fmch, 962 

(fl) See Seabowm v Bmell^ 2 Vem. See Mpper v Lord Alkngtont 1 Eg. 

Lenmnga^^ BUncorne^ 609, Oa At 166 

JmeeT Kearney, 1 Dr. & War 134, 151 (/) 44 & 46 Viet c 41. 

(d} Benehy v. Burdon^ 8 L. J. Oh. 86 
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mortgagors, or to join as covenantors, tlie implied covenant on ohaptef x 
their part shall he deemed to he a joint and several covenant by 
them , and where there are more mortgagees or more transferees 
than one, the imphed covenant with them shall he deemed to he a 
covenant with them jointly, unless the amount secured is expressed 
to he secuied to them m shares or distinct sums, in which latter 
case the imphed covenant with them shall he deemed to he a 
covenant with each severally in respect of the share or distinct sum 
secured to him 


xvi. — ^Assignment of outstanding Terms. — It was a common 
practice to keep on foot long terms of years, after the original 
purposes of their creation had been satisfied, and on every mort- 
gage of the inheritance to assign them to a trustee for the 
mortgagee’s protection {g). The assignment of satisfied terms, 
however, is now rendered impraoiicahle by 8 & 9 Yict c 112, 
which has consequently deprived the mortgagee of a valuable 
means of protection against incumbrances {Ji) The mortgagee, 
however, should not dispense with the assignment of a term on 
the occasion of a mortgage, unless he has the surest ground for 
concluding that the term is satisfied within the meaning of the 
Act prior to Ms mortgage {%) The Act only extends to free- 
holds, and such customary lands as will pass by deed, or deed 
and admittance, and not by surrender (Jc ) ; it consequently does 
not affect a term created by sub-demise. 


xvii. — Collateral Securities. — Collateral securities may pro- 
perly be prepared by separate deeds, in order to avoid mixing up 
in one deed the title to separate properties The title to the 
freehold is kept distinct from the dealings connected with the 
subject-matter of the collateral security. Discrimination, how- 
ever, is required to determme when separate deeds should be 
taken (^). 

The inclusion in the same mortgage of several estates, the 
ownership of wHch may subsequently be severed, is often 
productive of inconvenience. 


{g) Shaw V Johnson^ 1 Dr & S 
412 , ilant v Taylor^ 7 H & K 211 , 
Owen V Owen^ 3 H & C 88 See 
Sug R P St 282 , note, ed 2. 

(A) Bug R P. Stat 277, ed. 2, 
Shaw V Johnson^ sup 


(») Doe V Drwe^ 16 M <fe W. 603 , 
Doe V Jones, 13 Jttr 824 
(h) See s 3 

Dav Oonv. (4th ed ), Yol II 
pt U.632 


12 



( 148 ) 


CH^PTEE XI 

OF A MOKTOAOE OF COPYHOLDS. 

Conditional i, — Mortgage by Conditional Surrender. — ^Mortgages of copy- 

holds, on account of the peculiar nature of the tenure, retain in 
general their primitive form They usually consist of a condi- 
tional surrender hy the mortgagor to the mortgagee and his heirs 
The surrender may be made in the manor court, but is now 
frequently made out of court {d) to the steward or his deputy, 
unless the custom of the manor requires it to be made before 
the tenants. By the condition, the surrender is made void on 
payment by the mortgagor, &c , of principal and interest to the 
mortgagee, &o , on a given day ; the condition is entered on the 
rolls, and immediately follows the surrender. 

Separate deed The condition may, however, be contamed in a separate deed 

e easanoe. defeasance, of even date with the surrender ; but, as remarked 

by Mr Watkins (5), this mode should never be resorted to when 
it can be avoided ; for the defeasance may be lost, and then, as 
the surrender is absolute on the rolls, the proof of the condition 
may be difficult ; and besides, the title to the lands should always 
appear on the records of the manor \ and, therefore, even if a 
separate deed of defeasance be executed, it should be always 
entered on the roUs. 

Another important reason against having an absolute sur- 
render with a separate deed of defeasance formerly existed, viz., 
that i£ the mortgagee died without an heir, the lord of the manor 
might have entered for the escheat, masmuch as he had no notice 
of the condition on his court rolls (o). But if the lord had 

(tf) If the STirrender was made out homage is not essential to the Tahdity 
of court, it was sometimes permitted to of an admission See 4 & 6 Yiot o 35, 
be vacated for want of a proper pre- s 90 
sentment, and a new surrender was (5) 1 Watk Cop 116 
takea. SeeFawceiv Zowther^^Yes, M of Leeds 

sen, 304. But now presentment by the 343. 
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notice of tlie condition for redemption, or of any trusts, alttougli qhapteb si 
only referred to as subsistmg in a separate deed, he was bound ; 
and if the trusts were by way of mortgage security, the 
mortgagor was entitled to re-admittance on payment of the 
debt {d). 

The legal rights of the lord claiming by way of escheat, in Escheat ajid 
default of heirs or forfeiture, are, however, now placed under the * 
control of the Chancery Division, for the benefit of the parties 
beneficially entitled (e ) ; so that there is httle or no risk of either 
mortgagor or mortgagee being prejudiced by the escheat or 
forfeiture of the other’s tenancy. 

The money ought not to be advanced till the surrender is Necessity of 
actually made, for a second mortgagee without notice may take 
a surrender and be admitted, and thus, havmg the legal estate, 
gain priority (/). On performance of the condition by payment 
of the money on the day appointed, the surrender is at an end, 
and the land reverts to the surrenderor, as of his former estate, 
without any re-admission or fine (g ) ; but if the day of payment 
is past, the surrenderor, having only an eq[uity of redemption, 
must apparently, in strictness, pay a fine and be re-admitted {h) 

"Whether the money is paid at the day or not, if the surrenderee 
has not been admitted, it is considered sufficient m practice to 
enter satisfaction on the rolls on payment of the mortgage debt, 
without requiring the mortgagor to be re-admxtted (^). 

As well in the case of a conditional as of an absolute surrender, Mortgagor 
the surrenderor remains tenant to the lord until the admission of atoSsion of 
the surrenderee (k), and as well for the purposes of forfeiture and mortgagee 
escheat, as for other purposes (/) ; so much so, that prior to 65 
Q-eo III 0 192, the mortgagor could not, after the conditional 
surrender and before the admission of the surrenderee, devise 
the copyholds without a previous surrender to the use of his 
will (m) 

It is not usual for a mortgagee to be admitted, for if he is 
admitted and the condition is broken by the non-payment of tbe adnut^d ^ 


Weaver v Matile, 2 R & My 97. 
(e) See 66 & 57 Viot o 63, s 26 , 
and 4 & 5 Will IV. c 23, and 13 & 14 
Vict c 60, ss 15, 46, both, of which, 
enactments are now repealed. 

(/) Oxw%e'k V Bac Ahr 

Mortgage, E (7tli ed ), Vol v p 664. 
(^) Smmds v. Lawnd^ Cro Eliz 


a) ailb Ten 276. 
u) 1 Scnv Cop (4th ed ) 194, 
(5th ed ) 129 

(^) 1 Sony. Cop (6th ed ) 91, 

(?) Mes? V Mtldmay^ 5 B & Ad 
234. 

(m) Doe V Wroct, 6 East, 132 , Kme- 
lel Y Scrafton^ 8 Ves 30. See also 
Gilh TTs , 3rd ed, p. 73, n. 
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OHAPTEE XI. 

OP A MORTGAGE OP COPYHOLDS. 

Coniiitional i, — Mortgage by Conditioaal Surrender — ^Mortgages of copy- 

sTirrender holds, on account of the peculiar nature of the tenure, retain in 
general their primitive form They usually consist of a condi- 
tional surrender by the mortgagor to the mortgagee and his heirs. 
The surrender may be made in the manor court, but is now 
frequently made out of court (a) to the steward or his deputy, 
unless the custom of the manor requires it to be made before 
the tenants By the condition, the surrender is made void on 
payment by the mortgagor, &o , of principal and interest to the 
mortgagee, &c , on a given day , the condition is entered on the 
rolls, and immediately follows the surrender 
Separate deed The condition may, however, he contained in a separate deed 

of defeasance. defeasance, of even date with the surrender ; but, as remarked 

by Mr Watkins (b), this mode should never be resorted to when 
it can be avoided ; for the defeasance may be lost, and then, as 
the surrender is absolute on the rolls, the proof of the condition 
may be difficult ; and besides, the title to the lands should always 
appear on the records of the manor ; and, therefore, even if a 
separate deed of defeasance be executed, it should be always 
entered on the rolls. 

Another important reason against having an absolute sur- 
render with a separate deed of defeasance formerly existed, viz , 
that if the mortgagee died without an heir, the lord of the manor 
might have entered for the escheat, inasmuch as he had no notice 
of the condition on his court rolls (c). But if the lord had 

(a) If tbe sturender was made out homage is not essential to the validity 
of court, it was ^metunes permitted to of an admission See 4 & 5 Vict c 35, 
he vaca^ for want of a proper pre- s 90. 
eeatment, and a new surrender was (5) 1 *Watk Cop 110. 

taken. See F^xwcet t. 2 Ym* {e) Att r JHhe ofZeeds. 2 My. 

sen. 304. But now pr^entment by the & K, 343. 
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notice of tlie condition for redemption, or of any trusts, althougli chapieb xi 
only referred to as subsisting in a separate deed, he was hound ; 
and if the trusts were hy way of mortgage security, the 
mortgagor was entitled to re-admittance on payment of the 
debt (cl). 

The legal rights of the lord claiming by way of escheat, in EscLeat and 
default of heirs or forfeiture, are, however, now placed under the 
control of the Chancery Division, for the benefit of the parties 
beneficially entitled (e ) ; so that there is httle or no risk of either 
mortgagor or mortgagee being prejudiced by the escheat or 
forfeiture of the other’s tenancy. 

The money ought not to be advanced till the surrender is Necessity of 
actually made, for a second mortgagee without notice may take 
a surrender and be admitted, and thus, having the legal estate, 
gain priority (/), On performance of the condition by payment 
of the money on the day appointed, the surrender is at an end, 
and the land reverts to the surrenderor, as of his former estate, 
without any re-admission or fine (^) ; but if the day of payment 
IS past, the surrenderor, having only an eq[uity of redemption, 
must apparently, in strictness, pay a fine and be re-admitted(//). 

Whether the money is paid at the day or not, if the surrenderee 
has not been admitted, it is considered sufficient in practice to 
enter satisfaction on the rolls on payment of the mortgage debt, 
without requiring the mortgagor to be re-admitted (^). 

As well in the case of a conditional as of an absolute surrender, Mortgagor 
the surrenderor remains tenant to the lord until the admission of amission of 
the surrenderee (7t), and as well for the purposes of forfeiture and laortgagee. 
escheat, as for other purposes (7) , so much so, that prior to 56 
Geo III c 192, the mortgagor could not, after the conditional 
surrender and before the admission of the surrenderee, devise 
the copyholds without a previous surrender to the use of his 
will (nt). 

It IS not usual for a mortgagee to be admitted, for if he is Mortgagee 
admitted and the condition is broken by the non-payment of the aLutted ^ 


(d) Weaver Y Mdule,2'B &My. 97 

(e) See 66 & 57 Yict o 63, s 26 , 
aad 4 & 6 WiU IV. o 23, and 13 & 14 
Viot e 60, ss 15, 46, both of whioh 
enactments are now repealed. 

{/) Oxmeh V Tlumeiy Bao Abr 
Mortgage, E (7th ed ), Vol t. p 664. 

{g) Stmonds v Lawndy Oro Ehz 
239. 


ih) Glib Ten 276. 
u) 1 Senv Cop (4th ed ) 194, 
(6th ed) 129 

(ife) 1 Senv Cop (6th ed ) 91 
(/) Bex V. M%ldma^y 6 B Ad 
264 

(m) Y Wroctj 5 East, 132 , Kene- 
hel Y SerafioHy 8 Yes 30, See else 
Glib ITs , Srd ed. p. 78, n. 
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money, his estate is absolute, and he becomes liable to the pay- 
ment of rents and heriots and to the performance of the services, 
which is frequently undesirable ; and when the mortgage is paid 
off, a re-admission and fresh fees and fine will be necessary, and 
the mortgagor will thereupon gam a new estate, and the descent 
be altered ; so that if the lands had originally descended to him 
ex parte mate)na^ they will afterwards descend as if he had taken 
by purchase {n). 

TTnless there is a special custom in the manor, by which the 
lord may compel a surrenderee to come in and be admitted, he 
cannot, it seems, compel the mortgagee to be admitted, even 
after condition broken (o ) ; but if there is such a custom in the 
manor, it seems he may compel him, and the Court will not give 
relief (p). 

The practice of framing conditional surrenders to such uses as 
the mortgagee should appoint in order to save the expense of a 
double admittance cannot successfully be resorted to ; as the lord 
is not bound to enrol such surrender, since it tends to interfere 
with the fruits of tenure (g^). But if the lord accept the sur- 
render, he cannot afterwards refuse to act on it (?"). 

ii, — ^Beed of Covenants for or on Surrender. — ^In effecting a 
mortgage of copyholds it is necessary that there should be a 
deed, in addition to the surrender, for the purpose of containing 
covenants by the mortgagor for payment of principal and inte- 
rest and for title, and other covenants and provisions which 
may be necessary for carrying out the terms of the contract, 
and for the purpose of conferring on the mortgagor a power of 
sale on default, which cannot be contained in, or implied by, the 
surrender itself. 

This deed may be executed either previously to, contempo- 
raneously with, or after the surrender. According to the more 
usual and better practice, the deed is executed previously to the 
surrender, and is in the form of a covenant to surrender the 
lands, containing also the ancillary covenants and provisions. 
Even when the deed of covenants precedes the surrender, the 


(») J^mson V Scotty 4 Mod. 261; 
Jaoe V Morgan^ 7 T R. 103. 

(o) JBmpool T. Oro Eliz. 879 ; 

V 1 Ba3k. 386 

ip) Treiwap v, Mtherhy, 2 Vem. 
367. See Sariv. Cop. (6th od.) 118, 


119. 

{^) Fiacl V. Dowmng OoU , 13 0, B. 

945 

(r) MSkstom V. CoUimt 3 De G. M. 

& G. 1. 
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deed and surrender are considered to "be parts of one and tlie 
same transaction (s). So, where a surrender was made referring 
to a previous deed, which stated on the face of it that the sur- 
render was made as a security for money, it was held that the 
deed and surrender must Ibe taken together as forming a mort- 
gage, and that upon the death of the surrenderee the lord must 
admit his heirs on payment of the customary fine (i^) A receipt 
clause should be inserted in the body of the deed of covenants, 
or indorsed thereon 

It is not usual, in mortgages of copyholds, to provide by Payment of 
special covenants for the payment by the mortgagor of all fines, 
costs, and expenses attendant on admittance, and other incidents 
of copyhold property ; the matter is left to the general rule of 
law, and undoubtedly the mortgagor would not be permitted to 
redeem until after repayment to the mortgagee with interest of 
any such sum as the latter might have been compelled to expend. 

The case differs considerably from that of leaseholds, where 
renewal is optional ; but it is sometimes thought advisable to 
arm the mortgagee with a covenant for payment of the sums 
he might be compelled, or might find it desirable, to expend by 
reason of the copyhold tenure. If the copyholds be held for 
lives, the mortgage (u) should contain the usual provisions for 
renewal and payment of the fines. 

A covenant to surrender copyholds by way of mortgage is Covenants 
a ‘^conveyance,’’ and an equitable charge is a “mortgage” 
within the meaning of the Conveyancing and Law of Property 
Act, 1881 (a?) ; and it is clear that a covenant to surrender copy- 
holds creates a valid equitable charge thereon If, therefore, 
a mortgagor covenants “ as beneficial owner ” to surrender, it 
seems clear that the mortgagee will thereby obtain the benefit 
of the implied statutory covenants for right to convey, qmet 
enjoyment, free from incumbrances, and further assurance, and 
also of the implied statutory powers of sale and other powers 
of a mortgagee tmder the Act. 

The powers of sale, &o., given by sects. 19 — 24 of the Act Power 
apply only when the mortgage is by deed, and are, therefore, 
not implied by virtue of a conditional surrender not made in 
pursuance of an antecedent deed of covenant. In such a ease a 

( 5 ) JBMell V. 7 Sim 629. («) Dav Oonv, (4tli ed.), Vol II. 

u) Werner v Kxnglake^ 9 D J Oh pt u. p 688. 

20 (») 44 & 46 Viet o 41, s 2 (6) 
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proviso expressly charging the property should he inserted ir 
the deed of covenants accompanying the surrender, so as to conf ei 
such powers on the mortgagee, or the deed should, according tc 
the former practice, contain full powers of sale, &o , with th( 
ancillary clauses (y). 

In mortgages of copyholds for hves, it is usual to insure th( 
lives of the cestuis que me for further security, and in such cast 
the deed will contain covenants for keeping up the policies 
But where money is raised hy the Court upon such property 
the persons entitled cannot he compelled to insure (s). 


iii, — ^Rights, &c. of unadmitted Mortgagee. — Until after tht 
mortgagee has been admitted, the mortgagor may, in the mean 
time, make a second surrender, which will be good if the firsi 
surrender is not perfected by admittance (a)* But althougl 
the first surrender is not inrolled, the second mortgagee, thougl 
without notice of the former, does not, by the inrolment of hu 
surrender, acquire priority (J), unless by the custom of the 
manor there was a limited time for presentmg surrendeni 
made out of Court; and the same applies to an immediate 
purchaser (c) 

A mortgagee who has not been admitted cannot maintain 
ejectment, unless, in the case of a tenant of the mortgagors 
the relation of landlord and tenant has been created aliunde (d) 
But, inasmuch as a subsequent admittance will relate back tc 
the date of the surrender, the mortgagee may, after admittance 
recover in ejectment against, and also mesne profits from, £ 
purchaser who has been admitted under a later surrender (c). 

After condition broken, and before admittance, the mort 
gagee may bring his action to foreclose (/), and, if no surrende] 
has been made, he may compel the mortgagor to surrender ai 
his own expense (y), unless the covenant to surrender otherwise 
provides (A). 


(y) Having regard to tjie doubt 
raosm by an eminent conveyancer 
(see Wolflt & Bnttt Cony p 68), as to 
whetber a deed of covenant to sur- 
render by way of mortgage will import 
the statutory powers, it will be prudent, 
in settling suob a deed, to insert a 
charging clause as suggested m Bytb. 
& I arm Gonv. ed ) , Yol. ju p. 977 

(«) Bfmtl&ff T Bafthwa%te. 6 Madd 
96 . 

(tf) V. Oro Gar. 


283 

(b) Mci hek V P? mtley, 2 Sim 75 
U) Doe V (hbhons, 7 Oar & B 161, 
(<?) Day son v. Adeocl, 9 Jur K S 
800, 0 P 

{e) KoUfast v, Clapham^ 1 T. R 600 
Dex V MvUmayy 5 B & Ad 254 , Dm 
sonr Scoit^ 4 Mod* 251 , Doe v Gtbbom 
7 Gar &P 161. 

(/) Sutton V Stone, 2 Atk 101 
(y) Dryee v Dmy, 2 Drew 41. 

(A) MtU r. JEHoe, Dick. 344. 
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If a surrenderee to him and his heirs dies before admittance, chapteesi 
his heir may he admitted (^). ^ 

If the mortgagor dies before the admittance of the mortgagee Death of 
and a heriot is paid, and the mortgagee afterwards dies, and 
his heir claims to be admitted, Mr Watkins (k) makes a query, Pittance of 
whether, inasmuch as the admittance of the surrenderee or his 
heir always relates to the time of the surrender so as to avoid 
all intermediate rights and interests contrary to the surrender, 
such as the freebench of the surrenderor’s widow, and the 
like (/), or even an intermediate purchase, a heriot will not on 
such admittance become due, as if the surrenderee had died 
seised; and, if so, whether the lord ought not to return the 
first heriot. Arguing from principle, it would seem that such 
would be the law ; for, after the admittance of the heir of the 
surrenderee, it would be difficult to contend that, fictione juns^ 
the surrenderee died seised, so as to avoid the widow’s free- 
bench, &c , but not so as to give the lord a right to his heriot, 
and the law would scarcely permit the lord to hold both But 
the case has not been decided. 

AJter the conditional surrenderee has been admitted, he Rdeaseof 
becomes tenant to the lord, and the surrenderor may, before 
condition broken, release to him the benefit of the condition (m), 
and, after condition broken, he may release to him the equity of 
redemption; and no fine will in either case be necessary, for 
the mortgagee is already in possession, and on his admittance 
a fine has been already paid (n). 

Where a surrender and admittance of a purchaser has been Fraudulent 
entered on the court rolls in such a manner as would be a 
fraud upon an intended mortgagee, who had advanced his of 
money upon the security of the property, the Court wiU, upon » s • 
the consent of the lord bemg given, or his being a party to 
the suit, order the entry to be reformed (o) 

By the Copyhold Act, 1894 (p), a surrenderee by way of mort- Right of 
gage under a surrender entered on the court roUs, in possession, 
or m receipt of the rents and profits of land, is to be deemed a o^amenfeau- 
tenant within the meanmg of that Act, and entitled to obtain 
or join in obtaining and effecting enfranchisement. Any money 

(«) Vin Abr tit ** Copyholds,’* 98 (m) Mull r Bharbrooh^ Cro Jao 38 , 

(^) 2 Watk Cop 4th ed p 111, n. EiU aud Qtmnton^s Cme^ 4 Rep 26. 

(^) Benson v Scotty 4 Mod. 251 , (n) Mte and Qminton^s Case^ sup 

S 0 f 12 Mod 49 , Vaughan v Athns, (o) Blston v JVood^ 3 My. & K 678. 

5 Burr. 2786. (p) 67 & 68 Viot. o. 46, ss. 1, 39, 94. 
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CHAPTER XII 

OF A MORTGAGE OF LEAlSEHOLDS. 


i, — Mortgage of Leaseholds by Assignment. — mortgage of 
leaseholds may be by assignment of the whole unexpired residue 
of the term. It has long been settled, and it is now clear, both 
on *prmoiple and sound authority, that if a mortgagee accepts 
an assignment of aU the remaining interest in the term, he will 
be liable to the payment of the rent, and performance of the 
covenants in the original lease, so long as he shall be the legal 
owner thereof, although he shall not take actual possession of 
the premises {a). The Court will not, on the one hand (5), assist 
the lessor in an action brought by him against the mortgagee 
for a discovery of the deed of assignment to him and for a 
specific performance of the covenants, but will leave the lessor 
to his remedy ; so neither will it, on the other hand (^), after 
the lessor has obtained judgment against the mortgagee for 
the arrears of rent, give the mortgagee relief, although he has 
never been in possession. 

In case of mortgage by assignment, the liability of the mort- 
gagee on the covenants ceases on transfer or sale and assign- 
ment id). 

It was formerly supposed that a depositary of a lease was 
liable for the rent and covenants in a suit by the lessor (e). But 
it is now clear that a depositary of a lease is not answerable 
for the rent and covenants of the lease, and the landlord cannot 
compel him to take, or the mortgagor to execute, an assignment, 

(«) W^sterMl v 7 T R. 312 , !E[a %0 t. Scmmt 4 BIi IN’. S. 38 

Btone V JSvms, VToodf L & T. 12tli (h) Sparlees t 2 Vera 276. 

ed p 244 , Twmer v Mtchardson^ 7 (<?) v SMUr, 2 Vera 

East, 340, a , Mayor of Omlulo y, 374 

JBlamire^ 8 East, 487 , Traherm y. (<Q Onslow y Ourne, 2 Madd 330. 
Sadher^ 6 Bro B. 0 179 , Wtlham y. h) Glavmng y. Westley, 3 P Wms. 
Bosmquety 1 Br. & B. 238 , 3 Moo. 402 , Zueas y. Comerford^ 3 Bro. 0 0 
600 , Bmton v. Barclay^ 7 Biag. 746 ; 166 , M% 0 U y. Bentley, 7 Sim. 149. 
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even if the depositary has heen in possession and paid rent (s). 
In such a ease, though not liable for the rent and covenants 
under the lease, he would apparently be hahle in respect of his 
tenancy. 

Where judgment by default has been taken against a mort- 
gagor-lessee for forfeiture, the equitable depositee of the lease 
can set aside the judgment under Ord XXYII. r. 15, and 
defend in the name of the lessee, indemnifymg him (a) 


ii, — ^Mortgage of Leaseholds by Demise. — ^It has heen gene- 
rally recommended that a mortgage of leaseholds should he by 
way of underlease, in order to avoid rendering the mortgagee 
liable for the rents and covenants of the original lease In 
framing such mortgages, the practice is to demise the property 
to the mortgagee at a peppercorn rent, reservmg the last day, 
or the last few days of the original term, and to make the mort- 
gagor covenant to pay the rent and perform the covenants in 
the original lease. It is also usual to msert in such mortgages 
a declaration by the mortgagor that he will stand possessed of 
the nominal reversion in trust for a purchaser on any sale by 
the mortgagees under his power, or else in trust for the mort- 
gagee himself. The form of declaration more frequently adopted 
in practice has heen that of a declaration of trust in favour of a 
purchaser ; hut it may he regarded as settled that a declaration 
of trust in favour of the mortgagee himself will not render him 
liable to the lessor for the rent and covenants of the lease (5) ; 
nor entitle the lessor to require him to take an assignment of 
the lease (c). 

It has heen held that a mere covenant for the assignment of 
the nominal reversion upon a sale, in such manner as the pur- 
chaser should require, would not render the mortgagor trustee 
for a purchaser, so as to enable the latter to obtain an order 
under the Trustee Acts(e?) vesting in him the outstanding 
rtversion {e). It is, however, conceived, upon the analogy of 


(s) Moores r Choate 8 Sun. 608, 
Moore v 2 De G & Sm 304, 

2 Ph 717 ; Walters v The Northern Ooal 
M%n%ng , 6 De G H & G 629 , Cox 
V. JBtshopf 8 De G M & G 816 See 
Nem y Ttatl Co v Moss, 14 Beav 64 , 
Wnghi V Ttit, L B 12 Elq 408 
(«) Jt^ms V 12 Q B D. 

166, C A See North Imekm Zm^ Co 
V. W <1888) 187. 


(6) Walters v Northern M%mng Co., 
6 De G M & G 629 
(«r) Moore v Greg, 2 De G & S. 
304 

(d) IS & 14 Vict c 60, s 30, and 
16 & 16 Viet c 65, s 2 (botb repealed). 
And see now 66 & 57 Vxct e 63, 
ss 26, 31 

(«) Me Mropert, 22 L. J. Ob, 948. 
And $66 Me Carpenter^ Eay, 418, 420 
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tlie rule with, respect to declarations of trust of copyholds cove- chapter six 
nanted to be surrendered (/), that a declaration in either of the 
forms above referred to would entitle a purchaser or the mort- 
gagee himself (as the case may be) to a vesting order, if the 
mortgagor should refuse or fail to assign the reversion. 

It also seems clear that the mortgagor, after a sale, will Indemnity 
be entitled, on the ordmary footing of a trustee, to claim an and 
indemnity from the purchaser in respect of the rents and cove- Giants 
nants {g), 

A mortgage security by way of underlease is, however, affected Forfeiture 
by the possibihty of a breach of covenant by the mortgagor, ^ 
whereby the lease may become liable to forfeiture, and, in such 
case, mdependently of the statutory enactments hereafter referred 
to, the mortgagee has no remedy against the lessor {Ji) 

The effect of recent legislation and decisions has been to alter 
materially the incidents formerly considered to attach to mort- 
gages by demise, as regards the risk of forfeiture of the original 
term. 

In the first place, the right of a lessor to enforce forfeiture Conv Act, 
has been to a great extent restricted By the Conveyancing ® 
and Law of Property Act, 1881 («), s. 14, it is enacted as 
follows : — 

(1 ) A right of re-entry or forfeiture under any proviso or stipu- Eestnctions 
lakon in a lease, for a breach of any covenant or condition in the on and rebel 
lease, shall not be enforceable, by action or otherwise, unless and against for- 
untii the lessor serves on the lessee a notice specifying the parti- 
cular breach complained of and, if the breach is capable of remedy, 
requiring the lessee to remedy the breach, and, m any case, requir- 
ing the lessee to make compensation in money for the breach, and 
the lessee fails, within a reasonable time thereafter, to remedy the 
breach, if it is capable of remedy, and to make reasonable compen- 
sation m money, to the satisfaction of the lessor, for the breach. 

By sub-sect (2), where a lessor is proceeding, by action or 
otherwise, to enforce such a right of re-entry or forfeiture, the 
lessee may apply to the Court for rehef ; and the Court may 
grant or refuse such relief on such terms as it may think fit. 

And by sub-sect. (3), for the purposes of this section a lease 
includes an original or derivative underlease, and a lessee in- 
cludes an original or derivative imderlessee. 

It has been decided that the effect of the last sub-section is 
merely to make the provisions of the section applicable as between 

Cf) Re Colhnffwood, 6 W R 636 {k) Nohes y 3 Drew 736 ; 

m Rheney 1,9 Kughe&y toward, 676, 

(t) 44 & 45 Vict c 41, s 14. 
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a derivative lessor and his lessee, and not to create new statutory 
rights between an original lessor and a derivative lessee claim- 
ing under his lessee, between whom no pnvity of contract 
exists {j ) 

This section does not extend to covenants and conditions 
against assigning, underletting, &o. {1 ) ; and the Court cannot, 
under the Act, reheve against forfeiture for breach of such 
covenants (/). 

Nor does the section extend, in the case of mining leases, to 
covenants and conditions to allow the lessor to inspect books, 
workings, &c {1), 

The section does not affect the law relating to re-entry or 
forfeiture or relief in case of non-payment of rent. 

Leases are sometimes made determinable by re-entry on bank- 
ruptcy of the lessee {m). Under the Act of 1881, s 14 thereof 
is limited, by sub-sect. (6) thereof, so as not to extend to a con- 
dition for forfeiture on the bankruptcy of the lessee, or on the 
taking in execution of the lessee'^s interest. But by the Convey- 
ancing and Law of Property Act, 1892 (;?), s. 2, it is enacted as 
follows : — 

Sub-sect (2) — Sub-sect. 6 of sect 14 of the Conveyancing and 
Law of Propel ty Act, 1881, is to apply to a condition for forfeiture 
on bankruptcy of the lessee, or on taking in execution of the lessee’s 
interest only after the expiration of one year from the date of the 
hankrujjtey or taking in execution, and provided the lessee’s 
inteiest be not sold within such one j ear, but in case the lessee’s 
interest be sold vithin such one year, sub-sect 6 shall cease to be 
applicable thereto 

Sub-sect (3) — Sub-sect 2 of this section is not to apply to any 
lease of . — 

(a) Agricultural or pastoral land; 

(b) Mmes or minerals , 

(c) A house used or intended to be used as a public-house or 

beershop , 

(d) A house let as a dwelling-house, with the use of any furni- 

ture, books, works of art, or other chattels not being in 
the nature of fixtures ; 

(e) Any property with respect to which the personal qualifications 

of the tenant are of importance for the preservation of the 
value or character of the property, or on the ground of 
neighbourhood to the lessor, or to any person holding 
under him. 


{j) NxnU v. Nineiemth Century ButU- 
0^ (1894) 2 Q, B. atp 232, 

{k) 44 & 43 Yiot. c. 41, s. 14, 
suo-s. S'. 


(/) Barrm v. Isams, (1891) 1 Q, B. 
417, 430 

(»j) See as to this, Bxp GouU^ Be 
Walker, 13 Q B B. 464 
(«) 65 & 66 Viel o 13. 
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The effect of this enaotment seems to be that if the lessee cHAPTEssn 
of property falling thereunder, subject to a mortgage by sub- 
demise, becomes liable to forfeiture by bankruptcy, such forfei- 
ture will be suspended for a period of one year from the date of 
the bankruptcy, during which period the lease will remain 
subsisting so as to support the security ; and if the trustee sells 
the beneficial interest in the lease, the assignee will, of course, 
take subject to the mortgage, so that there will be no further 
risk of the mortgagee losing his security by forfeiture of the 
lease by reason of that particular bankruptcy. 

Moreover, where a lessor is proceeding to enforce forfeiture, Conv. Act, 
the mortgagee by sub-demise may avail himself of sect, 4 of the ® ^ 
Oonveyancing Act, 1892, to adopt the position of assignee of 
the lease. This section enacts as follows : — 

** Where a lessor is proceeding by action or otherwise to enforce Power of 
a right of re-entry or forfeiture under any covenant, proviso, or Court to pro- 
stipulation in a lease, the Court may, on application by any person under- 
claiming as under-lessee any estate or interest in the propeity com- fo^itoe 
prised m the lease, or any part thereof, either m the lessor’s action of superior 
(if any) or in any action bi ought by such person for that purpose, leases 
make an order vesting for the whole term of the lease or any less 
term the property compiised in the lease, or any part thereof, in 
any person entitled as under-lessee to any estate or interest in such 
property upon such conditions as to execution of any deed or other 
document, payment of rent, costs, expenses, damages, compensa- 
tion, givmg security, or otherwise, as the Court m the circumstances 
of each case shall think fit, but in no ease shall any such under- 
lessee be entitled to req[uire a lease to be granted to him for any 
longer term than he had under his original sub-lease,” 


The terms “ lease and underlease,” as used in sect. 14 of Defimtion of 
the Oonveyancing and Law of Property Act, 1881, and in the I'^^eriease^’ 
Oonveyancing and Law of Property Act, 1892, are defined by for purposes 
sect 5 of the latter Act to include respectively an agreement for ena^m^itg 
a lease where the lessee has become entitled to have Ms lease 


granted, and an agreement for an underlease where the under- 
lessee has become entitled to have his underlease granted, and 
by the same section it is provided that the term underlessee ” 
oecurrmg in the Act of 1892 is to melude any person deriving 
title under or from an underlessee. 

By sect. 2, sub-sect. (1), of the Conveyancing and Law of Conv. Act, 
Property Act, 1892, it is enacted that : — ® ^ 


A lessor shall be entitled to recover as a debt due to him from Costs of 
a lessee, and in addition to damages (if any), all reasonable costs waiver and 
and expenses properly incurred by the lessor m the employment forfeiture m 
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of a solicitor and surveyor or valuer, or otlierwisG in reference to 
any breach giving rise to a right of re-entry or forfeiture ■which, at 
the request of the lessee, is -waived by the lessor by writing under 
his hand, or from which the lessee is relieved under the provisions 
of the Conveyancing and Law of Property Act, 1881, or of this 
Act’^ 


It has been decided that the expression lessee,” as used in 
this sub-section, and in sect 14 of the Act of 1881 (o), does not 
include an underlessee of the whole of the premises comprised 
in the head-lease {p)y and, d fortiori, the expression does not 
include an underlessee of a part only of the premises comprised 
therem (g). The result is that the superior lessor cannot recover 
from a mortgagee, by underlease of the whole or of part of the 
premises comprised in the lease, the expenses mentioned in the 
sub-section above set out. 

Whether or not there be a clause in the head-lease providing 
for forfeiture on bankruptcy, and, independently of the conse- 
quences to the mortgagee of a breach of covenant by the mort- 
gagor, which have been considered above, a mortgage security 
by way of underlease is further affected by the possibility of the 
bankruptcy of the mortgagor supervening during the continu- 
ance of the security, and of the exercise thereupon by the trustee 
in bankruptcy of the powers of disclaimer conferred upon him 
by the Bankruptcy Act, 1883 (r). 

Under sect 55 (3) of this Act, if the bankrupt has created 
any mortgage or charge on the property, the leave of the Court 
must be obtained for a disclaimer , and, in such a case, a dis- 
claimer without leave will be void (s). It seems, however, that, 
in the case of an equitable mortgage, the disclaimer will be 
restricted to the equity of redemption. So, it was held that a 
trustee of a lessee bankrupt will not be allowed to disclaim so 
as to prejudice the depositee of a lease, but if he assign the 
lease to the depositee, the latter must covenant to indemnify him 
from liability under the lease (t). 

In a later case (u), where the property had been sub-demised 
by way of mortgage, it was distinctly laid down that the power 
of the Court to give leave to disclaim was to be exercised with a 
view to the administration of the bankrupt's estate for the benefit 
of aU persons interested in that administration, without taking 

45 Vict o. 41 («) B B 1890, r 69 

r Mmtmith Century (t) Exp Buxtrn, Me MulUr. 15 Ch 

{1894} 2 Q B. 226, O A B 289, 0 A. 

r. Grm (1891) 2 Q. B. 98. («) Exp East md West India Eoch 

47 Vi<st. o. 62, B 66. Ce , Ms Clarhe, 17 Oh. D. 769, 0. A, 


(o) 44 & 
Ip) Mnd 

wa Soeutu, 
(?) 

{r) 46 & 
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into account collateral considerations as to tlie injury whiclL chaptee sn 
miglit be occasioned to third parties by the disclaimer. But the 
position of the mortgagee in that case was not affected by the 
decision ; for, if a mortgagee claims under a legal underlease, 
the disclaimer of the lease by the trustee will not avoid the 
mortgage or affect the rights and remedies of the mortgagee as 
against the property {e). If, however, the mortgagee is in pos- 
session, the lessor will be entitled to distrain on the propeity if 
the mortgagee fails to pay the rent reserved by the original 
lease, or to re-enter on such default or for breach of the cove- 
nants contained in that lease (y) 

By sub-sect (6) of sect 55 of the last-mentioned Act, the 
Court IS empowered, after a disclaimer has been made, and upon lease mmort- 
the application of persons claiming an interest in the disclaimed 
property, to mate an order vesting the property m any person ortodepn-ve 
entitled thereto, or to whom it may seem just that the same 
should be delivered by way of compensation, on such terms as 
the Court thinks just, subject to the following proviso, viz.. 

That where the property disclaimed is of a leasehold nature, 
the Court shall not make a vesting order in favour of any person 
claiming under the bankrupt, whether as underlessee or as 
mortgagee by demise, except upon the terms of making such 
person subject to the same Labilities and obligations as the bank- 
rupt was subject to under the lease in respect of the property at 
the date when the bankruptcy petition was filed, and any mort- 
gagee or underlessee declining to accept a vesting order upon 
such terms shall be excluded from all mterest m and security 
upon the property.’^ 

In He Ftnki/, Ex parte Cloilmorler^ Company ( 5 ;), a doubt was Whether 
raised by Lord Justice Lindley whether, upon the true construe- rlndCTs 
tion of this proviso, a mortgagee by sub-demise, who has obtained 
a vesting order pursuant to this section, is liable to the covenants gmai lessee or 
and obligations of the original lease only as an assignee of the ^ ^-ssignee 
lease, or to the same extent as if he were the original lessee. 

The Act of 1883 is now supplemented by sect. 13 of the Bank- 
ruptcy Act, 1890 (d)^ which enacts as follows . — 

‘^The Court may, if it thinks fit, modify the terms prescribed by 
the proviso m sub-seetxon 6 of the same section, so as to make the 

(a:) BmelUy v Emdingey 7 Q B. D 746, 0 A 
62i, O A See8&9Vict c 106, s 9. (s) 21 Q B D 475, at p 487,0 A 

( 2 ^) :Ea,p Walton, Me Lein/, 17 Ch D (/r) 53 & 54 Vict e 71 

veil. I — R. 


M 
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lierson in wliose favour tlie vesting order may be made subject only to 
the same liabdities and obligations as if tbe lease bad been assigned 
to bim at tbe date when tbe bankruptcy petition was jSled, and (if 
tbe ease so requires) as if tbe lease bad comprised only tbe property 
comp)rised m tbe vesting order.” 


Tbe result appears to be that, where the mortgagor is the 
original grantee of the lease, in order to obtain a vesting order 
rendering the mortgagee liable only to the covenants and obli- 
gations of the lease as assignee, the mortgagee must claim that 
the usual vesting order may be modified m accordance with the 
provision of the Act of 1890, but that, where the mortgagee 
fails to put forward any such claim, or the Court for any reason 
refuses to make the order as asked, the usual vesting order will 
be made, and the mortgagee will become liable to the covenants 
and obligations as original lessee. 

The liabilities and obligations referred to cannot be escaped 
by an assignment of the underlease to a trustee for the mort- 
gagee before leave to disclaim is applied for by the trustee in 
bankruptcy (5), 

It is now decided that the lessor is a person claiming an 
interest in the disclaimed property,” so as to be entitled to apply 
for an order vesting the lease in the sub-lessee or for delivery of 
the property if the suh-lessee refuses to take a vestmg order (c). 

The trustee in bankruptcy of an assignor by way of mortgage 
of leaseholds cannot disclaim the burden of the lessee’s cove- 
nants, inasmuch as the mortgagee is the owner of the land so 
burdened, and the trustee’s equity of redemption is a mere 
equitable right to which the covenants do not attach until 
reconveyance (cf). 

The result of the foregoing observations seems to be that the 
form of the mortgage should still he in some degree determined 
by the amount of the rent and nature of the covenants to which 
the leaseholds are subject. If the rent be tnfling, and the cove- 
nants not of a bind likely to be burdensome, the mortgage should 
be made by assignment, because it is esj>edient that the mort- 
gagee should have the whole legal interest, rather than a mere 
derivative estate It is expedient both for the purpose of a sale, 
and because it precludes the mortgagor from forfeiting, or domg 


(A) MeSmiih^JSap B, 

D 536, 0 A 

{<?) M Mxp. ShtUm, 20 Q, B, D 
343 ; Me Mcp» Gkthwor&m^ Co , 


21 Q B D 475 

(d) Me 0ee, Mscp, Offimcd M^^eiver. 24 

Q, B D 66. 
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other mischief with, the nominal reversion which is left in him chapter sn 
by an underlease. If, however, the rent be large, or the cove- 
nants burdensome, for which the mortgagee as assignee will be 
liable (^), it is submitted that the mortgage should still be made 
by underlease A mortgage by demise still confers on the mort- 
gagee the advantage of not being rendered immediately subject, 
as in the ease of a mortgage by assignment, to the liabilities 
and obligations of a lessee (/), and in the event of the mort- 
gagor's bankruptcy, the effect of the statutory enactments above 
referred to is to give to the moitgagee by demise the option of 
accepting these liabilities and obligations of an assignee, or (if 
he prefers to do so) of abandoning his security and relymg on 
the covenant for payment and proof in the bankruptcy for the 
debt. 

iii, — ^Effect of Covenant not to Assign or Underlet. — ^Where a 
lease contains a covenant not to assign or sublet without licence, assig^ent, 
no mortgage, either by assignment or demise, will be valid unless 
the licence is obtained. But a covenant not to assign will not 
extend to subletting, and mce versd {g) 

Formerly, in order that an assignment should create a forfei- 
ture, the instrument must have been valid and effectual at law (A). 

So where a lease contamed a covenant on the part of the lessee 
not to let or otherwise part with ‘‘the said messuage or this 
present indenture of lease, it was held that an equitable 
mortgage by deposit of the lease was not a breach of the cove- 
nant (?) ; and upon a petition in bankruptcy by the equitable 
mortgagee by deposit (unaccompanied by any written memo- 
randum) of a lease granted to the bankrupt, his executors, 
administrators, and permissive assigns, the usual order for sale 
was made (Z) And the same mle would apparently have 
apphed to any merely eqmtahle security for money advanced 
where the mortgagee obtained no legal title. 

But it remains to be seen whether this rule must not now he 
regarded as altered by the operation of sect 24 of the Judicature 
Act, 1873 (Z), which, by causing equity to prevail in all Divisions 

(tf) See antef p 156 SOS 

If) Sctford V Mateh^ X Doug 183 , if) Doe r Mogg^ 4 I). & B 226 ; Doe 
Dari of Derby v Taylor^ 1 East, 602 v Damtng^ B 7 & M 36 
ig) Crusoe v JBughy, 2 W, B1 766, (/v) Dstp. Drake^ 1 H. D, & De G, 

See Church t Dfou^n^ 15 Ves 258, 266 439, 

(A) Doe d Lloyd Y 5 B. & 0, (1) 86 & 87 Yiot, 0 66* 

M 2 
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iv. — ^Renewal of Lease — ^It is decided tliat if the mortgagee 
of a leasehold estate obtain a renewal of the lease, although 
there subsisted only a tenant nght, the renewed lease will be 
held subject to the hte equity as subsisted m the old lease, and 
will be redeemable accordmgly {m ) ; the mortgagee, however, is 
not bound to renew, and m case he does, will be entitled to his 
costs in effecting the renewal, with interest {n) at the rate 
reserved on the original prmcipal (o). 

The above 3nile, however, as against the mortgagee, only 
apphes when the mortgagee obtams a renewal behind the back, 
or by some contrivance m fraud, of those who were interested in 
the old lease, and where there is either a remnant of the old 
lease, or a tenant nght of renewal on which the old lease could 
be engrafted. And, therefore, in a case where, after a mortgage 
of a lease, the landlord recovered in ejectment for non-payment of 
rent, and the nine months allowed by the Irish statute to redeem 
had elapsed without redemption either by mortgagor or mort- 
gagee, and the mortgagee gave notice to the mortgagor that he 
should not redeem, and acted without fraud, a new lease, granted 
hy the lessor to the mortgagee at the expiration of the nine 
months, was held to belong to him absolutely, although the 
agreement had been entered into during the nme months (jp) 
When a renewable lease is made the subject of mortgage, a 
covenant should be introduced on the part of the mortgagor for 
concurring at his own expense xn aU lawful acts for obtaining a 
renewal, for otherwise the mortgagee cannot compel hiirt to do 
so (^). And there should he added an agreement that, if he 
refuses, it shall be lawful for the mortgagee to renew and to 
charge the estate with the costs and interest ; for though the 


{m) Hmhworth's case^ Freem Oh. 13 , 
ItalesUaw v. JBietcerf 2 P Wins 511 
The rule laid down in the text applies 
generally to renewals of leases by 
trastees, executors, tenants for Me, 
and other persons m a fiduciaiy posi- 
tion See Mali v JECoU^ 1 Oh Oa 190 , 
Keeeh y Sel Oa. in Oh- 61 , 

1 Wh. & Tud, Ii 0 m Lq. 63 , Zee y, 
FdmoM, 5 Bro P. 0 10 AndaeeF^fe- 
gerM V. 1 Ba & Be 37, n , 

Tmt^ V. Axab. 668; Mam 


V CAtchesiei , Amb 715 , Owen y. 
Wtlhams, Ainb 734 , Miehenng v 
Vowles, 1 Bro 0 O 197. 

(m) ZaconY Meftma, 3 Atk 4, 
frey y Wataon, 3 Atk 518 , Manhve y 
MaUy 2 Vem 84 

(o) Woolley v Dray, 2 Anstr 551 

(p) Keahtt y. Tfedemiely 1 Ba. & 
Be 29, see at p. 47 

{q) Laeon y. Mertim, sup . Mmh^e 

V 2 Vem. 84 



KENEWAL OP LEASE. 


165 


mortgagee has, independently of any special agreement, a right chapteb xn 
to renew, in which case the estate wiU he redeemable only on 
payment of the costs and mterest, yet he cannot bring an action 
to compel the mortgagor to renew, nor to recover expenses of a 
renewal made by himself without an express agreement to that 
effect. When freeholds are mortgaged with leaseholds, the 
lorovision charging the costs of renewal and interest on the 
whole of the mortgaged pioperty should be inseited, and would 
be useful in preventing questions as to priority with subsequent 
incumbrancers (> ) 

Where an action was brought by the transferee of a mortgage Necessary 
to compel the renewal of a lease for lives, it was held that the aSbSrfor 
executors of the mortgagor were necessary parties because his 
estate was liable to the costs of renewal (s). 

A release by the moitgagee of the right of renewal will not Belease of 
be binding on the mortgagor or his repiesentative claiming a 
right to redeem (t). 

Where a tenant for hfe of lenewable leaseholds mortgages 
his life estate, the liability to renew will follow the mortgagee 
in respect of the rents received by him , though, if the mort- 
gagee’s security is set aside, and he he obliged to refund the 
rents to the trustee in bankruptcy of the tenant for life, he will 
not be personally liable for any past default in not renewing, 
but the fine must be paid out of the refunded rents {u) 

If, on the other hand, the mortgagor renew, although not in Benewal by 
accordance with the covenant to renew, the new lease will be 
held to he a graft on the old one, and subject in equity to the 
same mortgage as affected the old lease (r) And such equity 
will defeat any hen of the mortgagor’s solicitor for his costs (ir). 

Where the mortgagor renders the renewal of the lease im- purcbase of 
possible by himself purchasing the reversion in fee, and so 
merging the lease, the estate so acqumed is subject in equity to 
the mortgage (y). 

A mortgagee of leaseholds for lives subject to renewal should Notice to 

lessor 

(?) Dav Oonv 4tlx ed VoL II v Mbwa^ 26 616 

pt u p 64. {x) Smith v €k%ehesie^\ 2 Dr & 

(s) GteqM V Bindley^ 7 lur 248 War 393 

{t) Y Betherstone^ 4 Bli N (y) Trmipm Y Trumpet^ L E, 8 Ob* 

S 161 A 870 Aid see JEmns v TFalshe, 2 

{u) BallesY Taml 261 Sell. & L 619, 12 E B 88, n , 

Moody V MattJmoa^ 7 Yes 174 , Mandall v JEnmlli 3 Her 190 , and 
BighUnyaJe v Lauson^ cited there , Baidmm y Johnson, 3 Her 347 , 

SimsY J Ob 76, Tern BostUthwaito y LeuthxomU, 2 3 &H. 

V Mdwards 1 De G- 698, Btghes 237, Leigh y Btn nett, 2^ Qh, J> 231. 
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give notice of the mortgage to the lessor, otherwise the lease 
may be forfeited by non-payment of fines by the mortgagor, 
and the mortgagee would have no remedy (s). 

V, — Surrender of Lease. — ^If a lessee mortgages his lease with 
a ooyenant for payment of the debt, and then both parties join 
in sui rendering the lease for the purpose of having a new lease 
granted, and it is agreed that it shall be assigned to the moit- 
gagee, and that the arrangement shall not prejudice any other 
security of the mortgagee, the covenant in the original mortgage 
deed is not extinguished by the surrender of the lease {a) ; and 
it IS conceived that the result would be the same without such 
agreement, inasmuch as the covenant to pay is, as has been 
seen (Z»), not an essential part of the mortgage so as to stand or 
fall with it, but is an independent collateral security 

A surrender by a mortgagor-lessee will not destroy charges 
previously created by the surrenderor (c). The estate sunen- 
dered has, in consideration of law, a contmuance to protect such 
charges (d), 

vi. — Covenants for Insurance against Eire. — In framing cove- 
nants relating to insurance of leasehold property, care must be 
taken that the stipulations are not repugnant to any covenants 
for insurance which are contained in the original lease. As, 
for instance, if the covenant m the lease be for the lessee to 
insure in the name of the lessor, it must not be stipulated that 
the mortgage insurance shall he in the name of the mortgagee ; 
for if it were so, the mortgagor would be obliged to keep up 
two msuranees instead of one. It is not right, however, for 
the mortgagee to rely on the covenant in the original lease ; 
he should insist on having a covenant for insurance on which 
he can himself sue (c). 

The statutory powers of mortgagees to insure the mortgaged 
property and to charge the same with the cost of insurance have 
been already set out and considered (/) It is obvious that 
where, under the covenants or provisions of a lease, a sufficient 
insurance is kept up, either by a lessee-mortgagor, or, as is 

(z) See QaXhravth v Cooper, 8 H. L (e) JPheasant r Benson, 14 East, 234, 
O 315 238, Doe v D^Jce, 5 M & S. 146 

(a) CremwQod v. Taylor, 14 Sim. {d) Co. Lit 338 b, Clements r. 
505 ; mm. Mt.-Cen. r Cos?, Matthews, 11 Q B D. 808, 816. 

3 H L. 0. 272. U) Bav. Oonv. Yol. II pt ii. p, 121. 

(5) AnU, p 9. (/) AnU, pp 137 et seq 
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usual, by the lessor chargmg the lessee with the premiums, the 
statutory powers do not arise [g). 


Tii.— Statutory Covenants for Title —Under the Conveyancing 
and Law of Property Act, 1881 (^), in a conveyance by way of 
mortgage of leaseholds, there are deemed to be included cove- 
nants for the vahdity of the lease, and payment of the rent, 
and performance of the covenants therein. The form of the 
covenants is set forth in the section, which only apphes to 
mortgages made after the commencement of the Act, as 
follows 

That the lease or grant creatmg the term or estate for which the Validity- 
land IS held IS, at the tune of the conveyance, a good, valid, and 
efEeetnal lease or grant of the land conveyed, and is in full force, 
unforfeited, and unsurrendered, and in nowise become void oi void- 
able, and that all the rents reseived by, and all the covenants, 
conditions, and agreements contained in, the lease or giant, and on 
the part of the lessee or grantee and the persons denvmg title 
under bun to be paid, obseived and peiformed, have been paid, 
observed and performed up to the time of conveyance ; and also 
that the person so conveying, or the persons denvmg title under 
him, will at all tunes as long as any money remains on the seciinty 
of the conveyance, pay, observe, and perform, or cause to be paid, 
observed, and performed, all the rents reserved by, and all the 
covenants, conditions, and agreements contained in, the lease or 
grant, and on the part of the lessee or grantee and the persons 
denvmg title under him to he paid, observed, and perfoimed, and 
will keep the person to whom the conveyance is made, and those 
denvmg title under him, mdemmfied against all actions, pro- 
ceedmgs, costs, charges, damages, clauns and demands, if any, to 
be mcuired or sustamed by him or them by reason of the non- 
payment of snob rent, or the non-observance or non-performance of 
such covenants, conditions, and agreements, or any of them. 


(y) 44 & 43 Vict. e 41, s. 23 (lu) 


(A) 44&45Vict c 41, s 7(1,d) 
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OHAPTEE XIII. 

OP MOBTOAOES OF INCOEPOREAL HEEEBITAMENTS. 

i— Mortgage of Manor — ^The word manor has a wide signi- 
fication, including (i) the demesne lands of which the lord 
IS seised within the manor , (u) the freehold of all lands held 
by copyholders within the manor; (lii) waste lands; (iv) all 
henots, fines, rents, suits, and services ; (v) courts baron, courts 
leet, aud other franchises (a). 

Customary freeholds held of a manor are not parcel of a 
manor, though the rents and services issuing out of such lands 
will pass by grant of a manor. 

An advo-wson appendant to a manor will pass Tby conveyance 
of the manor (/->) 

The mortgagor of a manor, while in possession, may, it seems, 
hold courts (^’). 

A mortgage of a manor will carry with it copyholds of that 
manor subsequently purchased by and surrendered to the 
lord ((/) ; and the mortgagee is entitled to all accretions of 
the property (e) 

A receiver may be appointed of a manor (/), 

ii, — Mortgage of Advowson. — An advowson is not an eligible 
security for money advanced, as it yields no profits out of which 
the interest can be kept down, and the policy of the law has 
imposed serious restrictions on the rights and remedies of a 
mortgagee of this kmd of property. 

Though the legal right to present to the benefice, whether 

Cru Dig tit xxxii ch 21 Scnv Cop (4th ed ) 43 , (5th ed ) 6 

(5) Shop Touohst by Preston, 92 (<?) jEtj? 1 M. D. & Be G- 

(e) Sony Cop {5th ed ) 91, note 333 

(«?) T. 2 Boug 709 See (/) See^s#, p. 931. 
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appendant or in gross, is vested in the mortgagee (z^), he can chapteb xm 
make no j>rofit thereby, so as to renew or lessen the debt, not to aommate 
only because such a transaction would be void on the ground of 
simony, but also because, until foreclosure or sale, the mort- 
gagee is but in the nature of a trustee for the mortgagor, who 
has a right to nominate, and may, in equity, compel the mort- 
gagee to present the person so nominated (/^), notwithstanding 
an express agreement to the contrary (z). 

If the mortgagee presents, and his clerk is inducted, the 
mortgagor may bring his action to compel resignation, but the 
action must be brought within six months from the death of 
the last incumbent, or it will be dismissed (A). 

It is obvious, therefore, that an advowson can only be made Power of sale 
available as a security by means of a power of sale, which, able^d^ng" 
however, even if made under the direction of the Court, cannot vacancy 
he exercised during a vacancy so as to confer the right to 
present from that turn, contiary to the law of simony (I) But 
the power may be exercised if the benefice is not actually 
vacant, though a vacancy is known to he pending So, 
where an advowson was sold after the incumbent had accepted 
another living, it was held that the origmal benefice, being 
voidable only, and not actually void, the next presentation was 
not dissociated from the advowson (jh) ; and it has been held 
that the knowledge on the part of the purchaser of an advow- 
son that the incumbent is on the point of death does not make 
the sale simoniaoal {n). 

It may he well to insert in a mortgage of an advowson a 
declaration that the statutory power of sale shaE he exereiseable 
provided the incumbency shall then he full, and not other- 
wise. 


iii. — ^Mortgage of Rectories Impropriate and Tithes. — Eectories 
impropriate and tithes or tithe rentcharge in lay hands may be 
mortgaged in hke manner as any other kind of real estate. 

Incumbrancers of tithes are not affected by statutory merger Merger of 
of the tithes so as to give the meumhiancers of the lands in 


iff) V Zotd Ciavcn, 2 Dick 
662 , 0) oft V Com Rep 609 

{Ji) Joiy V Cox, Free Ch 71, 
'Tuist V iawling, 2 Vem 401 

(i) Mackenzie v Ziolinson, 3 Atk 
559 See Gaily v Belhy, Stra 403 
(^) Gar^me'f v Gnfitli, 2 P Wms, 


404 , MuiUn v Chancel, 1 Mer 493. 

{1) Zishop of Sah&bmy Y Wolfenton, 
3 Rmr 1504 , Mirehouse v Ecnnell, 1 
Moo & Sc 683 

{tn) Alston y Atilay, 7 A & E 289 
(m) BaitonY Dick 516, Fox 

V Bishojx of Chestc} , 1 Dow & 0 416 
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cmTTERxni. the tithes are merged any priority over the holders of 

incumbrances affecting the tithes before the merger (o). 

Stages of The law relating to rectories impropriate and tithes has 
received great emendations by Acts of Parliament passed for 
limiting the periods for making claim to such species of pro- 
perty , prior to such statutes, the rule prevailed, nullum tempm 
occurnt ecclesice, so that it was, in aE oases of claim to imj)ro- 
priate tithes, necessary to show by what means the tithes came 
mto lay hands; and, in cases of claim of exemption from 
tithes, to show the origin of such claim (p). But it is not 
now necessary to show the legal origin of the claim ($'). The 
mere non-payment, for the prescribed period, where done 
adversely and of right, establishes a new ground of exemp- 
tion (r) But the non-payment must be a total non-payment 
of tithes of every kind (s), and the consent or agreement in 
writmg capable of defeating the evidence arising from the 
non-payment of tithe, or payment of modus, must cover the 
whole or some part of the period set up by the tithe-payer {i). 
And in a ease in the Exchequer, the Court held that the claim 
of a modus from time immemorial might be pleaded notwith- 
standing the statute, and be supported by the same evidence 
that would have been sufficient befoie the statute, though 
not extending over so long a period as that named in the 
statute {u). 

It has been likewise held that the same Act does not apply 
where the title to the tithes is in dispute, and not the liability 
to pay them {a). In like manner, 3 & 4 Will IV. c. 27 only 
apphes as between adverse parties claiming an estate m the 
tithes (not being tithes due to a spiritual or eleemosynary 
corporation sole), and does not bar the tithe owner from 
recovering tithes as chattels from the occupier, although none 
have been set out for the space of twenty years {y). 

The Act 2 & 3 Will. IV. c. 100, is unaffected by the provi- 
sions of 8 & 4 Win. IV. c. 27 ; the interpretation clause of the 


w 2 & 3 Viot, 0 . 62, s. 1 ; 9 & 10 
Yict, c 73, B 19. 

(p) See 2 & 3 IViU TV. c 100, as 
to moduses and compositions real * 6 
& 7 Will. IV 0 . 71, as to impropriate 
tithes , and 4X & 42 Yxot. c. 42, as to 
computation of tithes. 

Xohnstm^liJvx Pfc I.I. 
And tseo Chmtpmyi-v, 4 Drew. 

104. 


{») Felhws T. Clay, 3 Q-. & D 406. 
( 5 ) Salleld V Johnston, 2 O R 749. 
(t) Toynbee v, JBi own, 18 L. J. Ex 
99 


(«) Mrl of Stamford v. JCunbar, 13 

M &-W,S22. 
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latter Act, altliough. enacting that the word “land” shall, in 
its meaning, extend to tithes, has reference to an estate in 
tithes, and not to tithes as a chattel ; and sect. 2, therefore, 
does not embrace the case of a render of tithes as a chattel by 
the person bound to pay to the tithe o-wner (s) 

Actions for tithes must be brought within six years from the 
time when such tithes became due (a), and the defendant may 
avail himself of the Act without pleading it (h) 

iv. — ^Mortgage of Sentcharges.— A mortgage may be made 
of a subsistmg rentcharge, or of a rentcharge created at the 
time and for the purposes of the security In the former case 
the form of the mortgage wdl not materially differ from that of 
a mortgage of land, and the same form may be adopted in the 
case of a newly-created rentcharge, but in such cases the form 
of the security is more commonly that of an absolute grant of 
the rentcharge with power of repurchase (c). 

The statute 3 & 4 Will. IV. o. 27, sect. 42, provides that no 
arrears of rent are to be recovered after more than six years 
from the time at which they become due, or an acknowledg- 
ment in writmg is given by the debtor. This provision was 
apparently mtended to apply exclusively to rentcharges, and 
not to other rents {d). 

By the Conveyancing and Law of Property Act, 1881 (e), 
s. 44, the insertion in grants of rentcharges of powers of dis- 
tress and entry, and of limitations of terms to trustees to secure 
rentcharges, are rendered unnecessary. When the mortgage is 
of a subsistmg rentcharge, it will be well for the mortgagee to 
take a power of attorney from the mortgagor, so as to enable 
him to enforce these rights and remedies against the land out of 
which the rentcharge issues. 

(ii) Dmn of My v. Mssj 2 De Gr M pp 32 H seq 
& G- 459 ^aget v lohy^ 3 Sc 120 

{a) 63 Geo III o 127, s 5 (^) 44 k 45 Viot c 41 See these 

\h) irooHe V Waters^ 20 L J Ch 72 provisions set out in full, p. 34. 
(c) See as to annuity deeds, ante^ 
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OHAPTBE XIV 

OF MOETOAGES OF CHATTELS, 


Section I. 

Op the Natuee and Incidents of Mortgages op Chattels 

GENER-ALLY. 

i. — Introductory Remarks — ^In its widest sense, tlie expression 
chattels” means all personal property, including leasehold 
and like interests in land which are known as chattels real, and 
debts and other choses in action, as well as goods capable of 
being transferred by actual delivery, which are often distin- 
guished by the title chattels personal ” In a more usual and 
restricted sense the expression chattels ” is used to denote 
only the latter kind of personal property, and it is m this sense 
that the word is used in this present Chapter 

Chattels may be made the subject of a security for a loan or 
debt, either by mortgage or by pledge. A mortgage of chattels, 
like a mortgage of land, passes the property therein to the mort- 
gagee, subject to redemption The goods may, like any other 
mortgaged property, be retained, as is usually the case, by the 
mortgagor, in which ease, as will he seen hereafter, the vahdity 
of the mortgage will depend on its conformity with the require- 
ments of the Bills of Sale Acts, 1878 and 1882 (^^r) Indepen- 
dently of those Acts, or of the inferences to be drawn there- 
from (5), a mortgage of chattels might have been made by 
assignment contemporaneous with or subsequent to delivery of 
the goods to the mortgagee (c). But it is somewhat doubtful 
how far, having regard to the provisions of those Acts, such 
transactions can be validly effected at the present day (rf). 


(<r) 41 & 42 Viet e 31 , 45 & 46 
Vicfc, G. 43 , the provisions of these 
Acts are consider^ po^tf pp 189 et 

(b) See Gfrmi Mrfhem Mml Co v 


Coal Co-operative Soe , (1896) 1 Ch 187 
(r) The delivery may he actual or 
constructive See post^ p 1461. 

(d) See this question discussed posL 
p. 192. 
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The question as to the vahdity of a mortgage of chattels, chattep xiv 
where possession of the goods is retained hy the moitgagor, has Moitgagesof 
generally arisen between the mortgagee and some other creditor ^ssetlw'^iT^ 
of the mortgagor who has obtained possession of the goods by 
execution or otherwise subsequently to the mortgage, or between gagor. 
the mortgagee and the general creditors of the mortgagor, he 
having become bankrupt. These oases, though frequently con- 
founded, require a distmct consideration, for it frequently 
happens, as will presently be seen, that mortgages which might 
be supported against execution creditors, notwithstanding the 
non-dehvery of possession, are void under the enactments of the 
bankruptcy law (e). 

The question, as it regards the mortgagee and any other Fraudulent 
individual creditor or creditors, turns partly upon the prmciples S^ehftteis 
of the common law, and partly on the well-known statute 13 Ehz 
c 5 The question, as between the mortgagee and the trustee m 
bankruptcy of the mortgagor, acting on behalf of the creditors 
generally, is regulated by the provisions of the Bankruptcy Act, 

1883 (/), which will be hereafter considered. 

ii, — ^Mortgages fraudulent at Common law. — At common law, Fraud or 
indifependently of any statute, a seouriiy to a creditor will be 
void if fraudulent, or made upon a secret trust for the debtor. 

The retention of possession by the mortgagor after assignment Retentiou of 
is material as raising a prwid facte presumption that the trans- 
action is tainted with fraud. Immediate transmutation of pos- 
session IS, however, at the present day, seldom contemplated by 
the parties to a mortgage transaction, but the mortgagor is 
usually allowed to retain possession of the goods until default in 
payment of the mortgage moneys, or until breach of some stipu- 
lation contained in the deed 

It is unnecessary that the assignment of the chattels should Efiecfc as l)e- 
be followed by possession, in order to make it vahd against the 
assignor himself, or against his creditors, who are cognisant of 
and take part in the arrangement under which it is made, or 
which proceeded upon the assumption of its validity, or against 
strangers (g)* 

The presumption arising from retention of the goods may Effect as 

against 

- ii\ Byth &Jarm (4tlied),Tol III {g) BUd v Brown^ 1 Taunt 381, 
p 765 Moh%nson'7 M^DonmUf^'B <feAld 134, 

(/) 46 & 47 Yiot c 52 See Beasey v Wtndham, 6 Q B 16G ; TThite 

pp, 177 5^$'* V Moms^ 11 0 B 1015 See also 

Ollm> V. Kiny, 8 De 0 M & U 110 
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be rebutted, and the security may be supported as against cre- 
ditors wbo baye not assented to the transaction, by showing 
that the retention of possession by the mortgagor is consistent 
vnth the nature of the transaction. Such eyidence may be sup- 
plied either by the express terms of the mortgage deed, or by 
parol evidence proving that the assignment, though in terms 
absolute, was really a mortgage (h). 

So where a mortgage of chattels contained a clause that the 
mortgagor should keep possession until default in payment, or 
until sequestration, his possession did not show fraud, and unless 
fraud be proved, the mortgagee’s title prevailed against an 
execution creditor (?) Nor is the mortgagee bound to take pos- 
session on the first or a subsequent default made in payment of 
the debt or an instalment of the debt (Z). 

The effect of such a clause is to operate as a redemise by the 
mortgagee, who cannot sue for the chattels until default has been 
made, or the expiration of the time for payment ; and the mort- 
gagor may maintain an action if his possession is interfered with 
in the interval. But the mortgagor is only entitled to the use 
of the chattels; if he or his trustee in bankruptcy sell them 
during the term, it will be a disclaimer of the tenancy, and the 
mortgagee or his assignees can sue for the conversion (1) 

The proviso for the mortgagor to retain possession until default 
is not mconsistent with a proviso for taking possession on the 
happening of a certain event (m) 

Even when the mortgage does not contain the clause for pos- 
session by the mortgagor until default, the mortgage will he 
supported, if the possession is consistent with the requirements 
and j^robahflities of the ease (n ) ; as where it was necessary for 
the mortgagor, who was an hotel-keeper, that he should remain 
in possession (o). 

So also a security may be supported where, from the very 
nature of the transaction, a delivery could not be contemplated. 


(A) Cok V 1 Ld Eaym 724 

See Meffgoti v 1 Ld Baym 286 

It must, of course, "be borne in mmd 
that all mortgages of chattels must 
now conform to the requirements of 
the Bills of Sale Acts, seei?<?af, pp 1S9 
ei mq 

{%) Mariindale v. Moth, 3 B & Ad 
458 , Meedy. Wilmot, 6 Moo & F 553 , 
Mimhall t Zhyd, 2 M & W 450 , 
Bf&dley v Cophy, 1 C B 685 , BaU 
V. 7 Q B. 850; v. 


Mtlhnan, 6 Man & Gr 245, Alton 
V ffarnson, L E 4 Oh A 622 
(A) MartindaXe v Moth, sup / Tap^ 
field V MUman, sup 

{1) Wenn v Mttlesfone, 7 Exch 152 ; 
BneiUyY Kendall, 17 Q B 937 
{m) Be Fi ancis, 10 Oh D 408, 0 A 
ip) Steimrd v Lomie, 1 Br. B 
606 , 4 Moo 281 , Oooh v. Walker, 
3W E 357 
(e) Oooky» Walker, sup. 
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Thus {p) where a supercargo of a ship hound to the Bast Indies chascebsw. 
shipped goods, and made a biH of sale of them and of their 
profits to one Eoyston, hy way of mortgage ; the voyage was 
made, and the supercargo sold the goods, and bought others, 
and made several barters and exchanges, and afterwards died at 
sea ; in a question between the mortgagee and a judgment cre- 
ditor, the assignment was held vaM, for though sold to Eoyston, 
they were intrusted to the supercargo to negotiate and seU them 
for Eoyston’s advantage, and the possession was not for the 
pxup)ose of givmg him a false credit 

So in the case of land being mortgaged with a mill standing 
on it, not affixed to the freehold, in which instance the possession 
of the mill by the mortgagor, although a mere chattel, was held 
to be consistent with the deed {q). 

The result of all the cases seems to be, that possession of goods 
and chattels after an assignment of them does not of itself at 
common law constitute fraud as against creditors, but is only 
pnni& fade evidence of it, capable, like any other evidence of a 
similar kind, of being rebutted or explained. 

iii, — ^Mortgages fraudulent under Stat. 13 Eliz. c. 5. — A. mort- 
gage of chattels, though complying in aU respects with the 
requirements of the Bills of Sale Acts, may be liable to be set 
aside as fraudulent against creditors under the statute 13 Ehz. 

c. 6. 

By that statute (which will be more fully considered hereafter OonTeytmces 
with reference to its bearing upon the avoidance of securities Setoiyoid. 
generally as against creditors on the ground of fraud (r)) it is, 
amongst other things, provided that every conveyance of goods 
and chattels made to the end, purport, and intent to delay, 
hinder, or defraud creditors, shall be void as against persons 
who may be defrauded and their representatives. But the Act 
is not to extend to any such conveyance made upon good 
consideration and hon& fide to a person not having at the time 
of such conveyance notice of any fraud 

Soon after the passing of tlfis statute, the question how far Howfaire- 
the retention of possession by a grantor of diattels was to be 

(jp) Buchml Y- Moystony iPrec Ch. (^ 2 ^) Y* 1 Br & B 

286 And see Lempnh-e y. BasUy, 2 606 , Y. B%9hopy 6 Buss. 346, 

T B 485 , Beloh&y' Y. QUfiMy 6 Bmg- 364 

3ST 0 102. {r) Bmposty pp. 667 H seq. 
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deemed to raise an inference of fraudulent intent to defraud 
creditors came before the Courts for decision, and the principles 
governing the ajiplication of the statute underwent much dis- 
cussion m Tiiyne^s Case{'i) In that case it was decided that 
the retention of the possession loj the grantor of chattels 
personal, after assignment, is jmmd facie j)roof of fraud* But 
it is now settled that the mere circumstance of possession of 
chattels amounts to no more than primd facie evidence of pro- 
perty in the person in possession {f) 

There is a clear distinction between absolute and conditional 
transfers m regard to the question of their being accompanied 
by immediate possession ; for, whereas the retention of posses- 
sion by a vendor is generally considered as indicative of fraud, 
because it is at variance with the sale, such act is generally 
consistent wuth a mortgage so far as the statute is concerned, 
inasmuch as it is usually intended that the mortgagor is to 
retain the possession and enjoyment of the chattels until default 
in payment Although, therefore, retention of possession is a 
very material circumstance where the conveyance is absolute, 
yet, where the transaction is a mortgage, the absence of change 
of possession is, generally speaking, evidence of fiaud only if 
the possession is inconsistent with the mortgage deed 

In JSchccnds v Haihen («), Buller, J , exinessly recognized the 
distinction between absolute and conditional alienations, or, as 
his lordship expressed it, between deeds or bills of sale which 
are to take place immediately, and those which are to take place at 
some future time ; for, in the latter case, the possession con- 
tinuing in the vendor till that future time, or till that condition 
is performed, is consistent with the deed ’’ The same learned 
judge, m his well-known treatise on the law of JPrms, lays 
it down that the donor’s continuing in possession is not in all 
cases a mark of fraud, as where a donee lends his donor money 
to buy goods, and at the same time takes a bill of sale of them 
for securing the money ” {x) The principle in question, too, 
is corroborated by those in which goods and chattels had been 
protected against the execution creditor of a person on whom 
they have been settled for life, and m whose possession they 


(if) 3 Rep 80, see notes to S 0 ,1 Sm* tmdaXe v ^ootji^ 3 B & Ad 498 
L C 1 See also V Hmhen, (t) Zady Aiimdellr Fhipns, lO'V’es 

2 T* R 587 ; ZamMdv Bmmi, 2 T R 139 
694, n , Mantofi v Mbare, 7 T R 67 , (u) 2D & E 587 

Wooikliv* X Camp 332, (j) Buller, IST P 268. 
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were, on tlie ground tliat the enjoyment was consistent with the 
deed {y) 

In connection with the question as to the avoidance of a mort- 
gage of chattels on the ground of mere inconsistency of the 
mortgagor's possession with the terms of the deed, it must he 
home m mind that no mortgage can now he made of chattels 
so as to be vahd as against execution creditors, except in con- 
formity with the statutable form (c), which clearly, having regard 
to the provisions of the Bills of Sale Acts, contemplates the reten- 
tion of the chattels by the mortgagor until default 

Moreover, in the ease of absolute assignments of chattels, the 
notoriety of the sale was always regarded as an important 
element in rebuttmg the presumption arising from the retention 
of possession {d) This notoriety is now necessarily incident to 
all assignments of chattels, whether absolute or by way of mort- 
gage, where the assignor retains possession, by virtue of the 
requirements of the Bills of Sale Acts rendering it essential to 
the vahdity of such instruments as against creditors that they 
should be duly registered so as to insure pubhoity (h) 

So far as the statute of Ehz concerns mortgages, the validity 
of the transaction will depend upon whether the whole circum- 
stances of the ease axe such as to induce a jury to hold that 
the presumption of facte to be inferred from the 

retention of possession by the grantor, is rebutted {c), 

iv, — ^Mortgages fraudulent m Bankruptcy — ^Reputed Owner- 
ship — The law of reputed ownership has considerable effect 
upon mortgages of chattels. 

Prior to the Bankruptcy Act, 1869 (<f), the doctrine of reputed 
ownership apphed to all bankrupts, and to all choses in action. 

The law was by that Act confined to traders, and, so fax as 
relates to thmgs in action, to trade debts 

By the Bankruptcy Act, 1883 (e), it is enacted that — 

Sect, 44 (in ) The property of a bankrupt divisible amongst 


(y) Cadogan v. Kennett, Oowp 432 j 
Earl of Bhafteshury y. Em&ell, 1 B & 
C 666 See also Meed v. Wilmott, 
6 M & P 653 , Martindale v Booths 
3 B & Ad 498 , Mtehes v Evans^ 9 
O & P 640 , Catr Y Burdm. 1 0 M 
&R 782 

(z) SeQpostf pp 229 $i seq 

\a) Latimer v Batam, 4 B & 0 652 
See WatUna v Bi^ch^ 4 Taunt 823 , 
Jezeph Y 8 Taunt 838, Leonard 

VOIi. I. — 


Y BaUr, 1 M & S 251 , Kidd v. 
Mawhnaon, 2 B & P. 59 , Maedona v. 
Bwiney, 8 Ir. 0 li 73 

(b) Seeposty pp. 189 et aeq 
(e) Latimer y Bataon^ 4 B & O 
652 , Leonard y. Baler^ 1 M & S 261 , 
Watlina y Bireh, 4 Taunt 823 , Bewey 

Y Baynton, 6 East, 27 , Eorteacue y 
Barnetty 3 My & K. 43 

{d\ 32 & 33 Yiot 0 71 
(e) 46 & 47 Vict c 52. 
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Lis creditors sRall comprise the following particulars (amongst 
others) — 

All goods, being at the commencement of the bankruptcy in the 
possession, order, or disposition of the bankrupt, in his trade or 
business, by the consent and permission of the true owner, under 
such circumstances that he is the reputed owner thereof, provided 
that things in action, other than debts due or growing due to him 
in the course of his trade or business, shall not he deemed goods 
and chattels within the meanmg of this section 


The word “ goods, which is here substituted for the expres- 
sion goods and chattels,” in the Act of 1869, is defined as 
including all chattels personal (/). 

The expression personal chattels ” is defined by the Bills of 
Sale Act, 1878 (^), to include certain specified kinds of personal 
property, and, amongst others, fixtures if separately assigned, 
but that definition is only for the purposes of the Bills of Sale 
Acts (h) fixtures annexed to the freehold are not within the 
reputed ownership clause of the Bankruptcy Act, though re- 
moveable hy the tenant (^), and even trade fixtures, though 
annexed to the freehold since the date of a mortgage of land, 
will pass to the mortgagee, not to the trustee m hankruptoy (k) 
Possession of fixtures does not raise an inference of owner- 


ship (/), and they are consequently not within the clause, though 
assigned by a separate deed {m) But chattels which have been 
at one time annexed to the freehold, but which have been sub- 
sequently severed therefrom, cease upon such severance to be 
fixtures, and come within the clause (/^). Chattels settled to 
devolve with land as heirlooms have been held not to be within 


the clause (o) 

Utensils of tradu^OT other moveables mortgaged hy a bank- 
rupt are in general witmtsth® clause (p). 

313, !Eirp Wilson, JButtemorih, 4 
B. &C 143 

(«) Joules, 1 Yes Sen 149 , 

Tmn V Baker, 9 East, 215, JEiihba'id 
Bagshaw, 4 Sim 386 And see 
i^pes V Harter, 2 Or & M 153, 
whni, however, so far as it bears 
on the doctrme of reputed ownership 
as regards fixtnres, must be regarded 
as overruled See Wahmhy v Milne, 
7 0 B 3Sr S 121 , Culliowk v SwmdeU, 
sup , Whitmore Y Bmpsont^ZBesiY 313 

(o) Bari of Shafteshwy v Bussell, 1 
B &Gr 666 

(p) Horn Y Baker, sup , Bingham v* 
Biggs, 1 B & P 82 , Bs&p Bovering, 
L R 9 Oh A 621 , Bryson v Wyhe, 
9 East, 240 , Bingard v Messiter, 1 B 
& Cr 308 ; Shuttleworth v He) mman. 


(/) 46 & 47 Yict 0. 52, s 168 
Fast, p 203 
[h) Meuse v Jacob, L R 7 H L.^ 
481 

{i) Exp Oouell, 17 L J Bky 16, 
Boydtll Y M^Mxehael, 1 0- M & R 
177, Myall Y Botales, 1 Ves Sen 349, 
Exp Quincy, 1 Atk 477 , Horn v 
BrtZ^jOEasfc, 215, Coombs y Beaumont, 

5 B & Ad 72 , EjLp Sykes, 18 L J Bk 
200 , Hubbard v Bagshaw, 4 Sim 326 , 
Cla)k Y Crounshaw, 3 B & Ad 804 
As to what are fixtures, so as not to be 
within the clause, see Fwj^ri^v Bishop, 

5 Buss 346 , and see ante, pp 120 et seq. 

{k) CuUuusk Y Swindell, L R 3 Eq 
249 , Chmte v Wood, L R 3 Ex 257 
{1) Boydeli V M^Miehaet, 1 O M & 
R 177, 
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In one case, where a deposit was made of an assignment of a chapter xrv 
lease, in which assignment trade fixtures were included, the 
trade fixtures were held to be within the clause (<?). 

The expression chattels personaF^ in the Bankruptcy Act What are 
appears to be used in its widest sense, so as to include personal 
estate of every description except chattels real and fixtures (/*), tlie Banj- ^ 
and also except choses m action due or growing due in the 
course of trade or business. This expression thus includes all 
personal chattels within the meamng of the Bills of Sale Acts, 
except fixtures 

The commencement of the bankruptcy is thus defined by the 
Act — 

Sect 43 The bankruptcy of a debtor, whether the same takes ODmmence- 
place on the debtor’s own petition or upon that of a creditor or ^™t of the 
creditors, shall be deemed to have relation back to, and to com- Danhruptcjr 
mence at the time of, the act of bankruptcy being committed on 
which a receivmg order is made against him , or, if the bankrupt 
IS pioved to have committed more acts of bankruptcy than one, to 
have relation back to, and to commence at the time of, the first 
of the acts of bankruptcy pioved to have been committed by the 
bankrupt within three months next preceding the date of the pre- 
sentation of the bankruptcy petition , but no bankruptcy petition, 
receiving order, or adjudication shaE be rendered invalid by reason 
of any act of bankruptcy anterior to the debt of the petitioning 
creditor.” 

G-oods which come into the possession of the debtor after the Goods ac- 
commencement of the bankruptcy are, apparently, not property tanlauptoy* 
of the bankrupt within the 44th section, so as to he divisible 
among his creditors (s) 

In order to support the claim of a trustee in bankruptcy as Possession, 
against a mortgagee of chattels, it must appear that the chattels ^g^ositwn 
are in the possession and order and disposition of the bank- bankrupt 
rupt. 

The reputed ownership clause is confined to cases where the Possession, 

, T 1 *1 1 X 1 xT_ &c of partner, 

bankrupt is in sole possession as sole reputed owner, and there- 
fore does not apply to the case of a bankrupt in joint posses- 
sion of goods by himself and his partner (if), although his 
partner be a dormant partner (w), nor to the case of dissolution 

(^) He Trethowan, 5 Gh I>. 559, ap-* p, 187 
pealed from, but compro3maed (j{) Meynolds v. li R 2 Q 

(r) See further as to the meaning of 474, Ex Ch , Dorman^ Me Lale^ 

“fixtures,’* p 120 L B 8 Oh A ol 

(^) Lyon V Weldon^ 2 Bmg 384 (u) JReymMs v JBculey, sup , Llxp» 

See Williams on Bankruptcy (5th ed ), Hapmmii 8 Oh. D 12, 0 A. 

N 
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when one p^irtner is collecting the assets {x ) ; hut where one 
partner after dissolution uses the plant and stock of the firm 
in his separate trade, they are in his separate order and disposi- 
tion (,r) , and so where one partner purchases the assets under a 
decree and is allowed, before payment, to go into possession as 
purchaser (y) ; and also where the leal owner of property allows 
it to be employed m a business in which another person is 
partner with himself ; the property is in the reputed ownership 
of the partnership (s). 

But in Eyall v. Eoicles (r/), it was held that if a moiety of 
stock in trade be mortgaged by one partner to another, and 
they both contmue the apparent owners, this is not a sufi&cient 
possession to give a specific lien against general creditors ; and 
that if an undivided share of stock m trade be assigned to a 
stranger, it is necessary that the mortgagee should be admitted 
mto the business to render the security vahd. 

Where a father and son were in partnership under articles 
which provided that the machinery and stock in trade should 
belong to the father, who died, having by his will authorized 
his executors (the copartner and widow) to carry on the business, 
which they did, the machmery and stock were held on their 
bankruptcy not to be in their order and disposition, but in that 
of the old firm (5) 

Property of a trust lodged, without the consent of the cestms 
que trusty with the firm of which the trustee was a partner is not 
within the clause (c) 

Where furmture is settled to the separate use of a wife, and 
the joint possession of the husband and wife is inconsistent with 
the deed, such possession of the husband does not fall within 
the clause ; the wife is agent for the trustees [d), Seciis^ where 
the possession of the husband is not in accordance with the 
deed(e). Articles bond fide substituted for the settled articles 
will stand on the same footmg (/). 


{x) Mxp Cooper i 1 K D &DeG*. 358 
See JExp Spragite^ 4 Be G H & Ot 
866 

(g) Crfaham v McCttUoely L E 20 
Bu 397 See Me JSreu^stet^s ^ss%gnee8, 
4 Be a M & a 866 
(j!) JSxp Maywan, 8 Oh B 12,0* A 
t«) 1 Ves Sea* 349* 

(b) Mxp Mamheeier Bank^ 12 Oh. B* 
917 

^^1?) Bxp. Mimey 2 M. B & Be G. 


{c£) Cadogan v Kenneit, Oowp 432 ; 
Jarman v Wolloton^ 3 T E 618 , 
Masehnion v. GxU, 3 T E 620, a , 
Sxmmons v BdwardSi 16 M & W 838 , 
Bxp Cox, Me Meed, 1 Oh B 302 Bat 
see Ashton v Blackshaw, LED Eq* 
610, where thedecisioaof MahaSjV -C. , 
IS aot reconcilable with these cases 
(tf) Barhj v Smith, 8 T. E. 82; 
observed on m JEirp Symmons, 14 Oh. 
B 693, 0 A 

(/) Mmelmton v. GiUj 3 T.E. 620, n. , 
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In Older to exclude the operation of this clause, a real 
possession by the creditor, even though it be friendly, is 
sufficient (g). 

The goods need not be in the actual possession of the bank- 
rupt; it will be sufficient if they are constructively in his 
possession, as if they are in the possession of his servant (h ) ; 
or, generally, of an agent for sale (i) ; or of a warehouse 
keeper (A) , or of a earner (1 ) ; or of a person to whom they are 
let on hire (m ) , or of a person to whom they are sent on sale or 
return, unless by special custom {n) But goods in the posses- 
sion of a factor or agent, the relation between whom and his 
employer is notorious, are not in the constructive possession of 
the latter (o) Goods in the possession of a person on the hire- 
purchase system are generally deemed to be m the possession of 
that person (/), unless by special custom, as in the case of 
pianos (q), and furniture supplied to hotel keepers (r) 

The question of reputed ownership is entirely one for the 

iary W 

The reputed ownership clause does not apply where the pos- 
session IS in accordance with the custom of the locality or of the 
trade, as of articles of machinery which by custom are let with 
the mill (^) ; and a practice in the factory distnets is referred to 
of inserting advertisements, stating the machinery to be the 
property of the lessor, and let by him for a term only (w). 

And the clause does not apply to barges bearing the debtor’s (a:) 
name and so registered, there being a custom in the coal trade 
for coal merchants to hire barges, and paint their own name 
thereon (y) ; nor to books deposited with a bookseller to sell 


JSngflandv 6 Beav 269 , JDmicm 

V Cas/iin, L R 10 C P 554. 

(ff) Seepostf p 187 
(A) J^jrp JBoUand, Me Gralkhouse, 24 
L T 335 , Jackson v Iriine, 2 Camp. 
48 

(*) Mxp Mogy Me BUleneCy 7 Oh D 
70 

(A) Knowles v Korsefally 6 B & Aid 
634 

(^) Kercey v Ztddiardy 1 Stark 123 
(m) Koinsbyy Miller y 1 E &E, 192. 
(«) Bxp Bheppaidy 4 L T N. S. 
108 , JBxp Winajield, Me Florence^ 10 
Oh D 691, 0 A 

(o) Me FawcitSy Exp Mucky 3 Oh D 
796 , Exp Mnghty Me Bmith, 10 Oh D. 
666 

(^) See Exp Mroohsy Me Fmlery 23 
Oh. D 261,0 A 


(^) Exp Eattershyy Me Blanshaid, 8 
Oh D 601 

(?) Ctaweom v Balte?, 18 Oh D 30, 

0 A See Exp Fowelly Me Matthewsy 

1 Oh D 601 , Exp Turquandy Me 
Faikei, 14 Q B D 636, 0 A 

(s) Frice v, Gtooniy 17 L J Ex. 
346 , Edwards v Bcotty 1 Man & Gr. 
962 

{t) Mufford V JBuhopy 5 Russ 346, 
364, Morn v. Bakery 9 East, 216; 
Btorer v MunfeTy 3 B. & Or. 368; 
Watson V FeoehCy 1 Bmg K O 327 j 
Mullet V Greeny 8 Oar & P 382 

(w) 2 Day Cony 3rded p 710, 4th 
ed p 162 

(x) Kvtkhy y Modgson, I B. & Or 
688 

Ly) Watson y, Feachey 1 Bing. NT 0, 
327, 
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on commission, such a custom being notorious (z ) ; nor to horses 
let to brewers (a) A custom of letting cabs by cab proprietors 
upon a defen ed payment system was held not to be proved (b) 

Similaidy, a custom of leaving goods sold in vendor’s possession 
for convenience of vendee, as in case of pigs (c) ; whiskey in 
bonded warehouse (cl) (and it is immaterial whether a dehvery 
order is given) ; tea warrants (e ) ; and hay (/), takes the case 
out of the statute. 

But a custom, in order to take a case out of the order and 
disposition clause, must be clearly proved (^), either by reported 
cases, or as a question of fact (h) ; and must be one which 
the ordinary creditors may be reasonably presumed to have 
known (A). 

A custom in certam loeaEties to stack the sold produce of a 
farm apart from the unsold produce, was successfully insisted 
on(i)» On the other hand, proof of a custom to let old 
collieries furnished and virgm coUieries unfurnished, is fatal to 
the claim of a lessor to the furniture of a virgin colliery (A). 

So, goods m the hands of maltmg agents are not in their 
order and disposition, as they are not usually the owners of the 
barley and malt on their malting (1) 

Where goods lying with a wharfinger in the name of A. had 
been purchased by B , who permitted them, for several months 
after, to remain at the wharfinger’s in the name of A , during 
which time A, disposed of a part, but on notice of his insol- 
vency, B carried the order for the dehvery of the goods to the 
wharfinger, and had the goods transferred mto his own name 
nine days after A had become bankrupt, it was held that there 
was a complete transfer before the bankruptcy (m). 

So, also, the reputed ownership clause does not apply where 
an unfinished chattel, as, for instance, a ship in a builder’s 
yard which has been mortgaged or sold, is left in the assignor’s 
possession for a reasonable time for completion (n). 


(j) WTixtJietd v Brandy 16 K* & W. 
282, JSxp 0reenwoody 6 L T H S 

m 

{a) Exp ElmeTy 13 W E 476 , 
Exp Watkinsy L E 8 Oh. A 523, n, 
(5) Me MiUy 1 Ch D. 603, n , O A. 
(e) ErmtUy v. Eratt, L B. 2 Ex. 
101. 

{d) Exp Tauxy L B 9 Ch A 602 
(tf) Me Mtrty 16 L T. H S 368, Bhy. 
If) EimmU V Eexy IF & F. 617 , 
Me Terrpf 11 W* R 113. 


iff) Me mu, 1 Ch E 603 n , 0 A 

(A) Exp Mowell, Me MatthewSy 1 
Ch B 501 , Exp WmgJkUy 10 Oh D, 
601, 0 A 
(t) Me Terry, mp 

{h) Coombs v. Beaumont, 6 B. & Ad. 
72. 

{1) Earns T. Truman, 7 Q B 
341, affirmed 0 Q B I) 264, 0 A. 
im) Jones y Ewyer, 1 Bose, 339. 

{n) JFoods T. Mussell, 5 B & Aid. 
942 ; OUkthe v Bpeme, 4 A & E. 448 ; 
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When the sheriff has taken possession of goods, they are no 
longer an the order and disposition of the debtor, at all eyents, 
if the seizure by the sheriff is rightful (o) 

But where goods were taken in execution, and assigned by 
the sheriff and debtor to the creditor, who put his initials on 
every article and demised them to the debtor at a certain rent, 
who remained in possession to the time of his bankruptcy, it 
was held that the debtor was the yeputed oune}\ there not being 
a notorious change of owneiship {pi) 

Materials which the landlord may seize on forfeiture are not 
within the order and disposition clause, for until seizure the 
landlord is not the true owner {q) 

The following cases have been held not to fall within the 
clause — ^goods in possession of a receiver appointed at the in- 
stance of a creditor (r) ; goods distrained for rent, but not 
sold (5) ; goods m the possession of a factor or agent (f), if the 
relation is notorious (w). So, the clause does not apply when 
the goods are in the possession of the true owner, subject to 
a lien by agreement {x ) , nor when the possession, as of a lessee, 
is with the consent of the mortgagor, who is permitted by the 
true owner (the mortgagee) to retam possession (y) , nor when 
the person in whose possession the chattels were by the consent 
of the true owner pledges them, and they are in the possession 
of the pawnee at the time of the pawner’s bankruptcy {z) 

Where the mortgage was taken in the name of a trustee 
whose name was over the stores, and the bankrupt served 
behind the bar, there was no reputed ownership (a). And 
pictures lent to an artist for exhibition in a public gallery are 


JEColdeiness v JRanlifi, 2 De Gr F & J 
2o8 , Swainston v 4 Grff 187 , 

varied, 3 De G J & S 658 

( 0 ) Fletcher V Manning, 12 M & W 
671 And cf. Fxp Fo&s, Pie Faldwui, 
2 De G & J 230 , and JExp Bdey, Me 
CuthUi t&07i, L R 19 Eq 204 See also 
Meggy v Impey lal Miscount Go , 3 
Q B D atp 714 

(p) Lmgard v Memter, 1 B & Cr. 
308 , Bxp Zovermg, Me Jmes, L R 9 
Ch A 621 , Exp JSioole, Me FowUs, 
23 Ch D 261, C A 
{q) Exp Mewitt, 16 Ch, D 622, 
C A 

(r) Taylor y Eeletsley, 5 Ch D 740 
(«) Me Biockion Iron Furnace Go,, 10 
Oh. D. 336, C A , Lehain v, Fhilpott, 


D R 10 Ex 242 , Backer y Chidley, 
llJur N S 654 

(C Myall y Motules^ 1 Ves Sen 349 , 
1 Atk 165, Mace y Cadell, Cowp 232, 
Whitjield y Brand, 16 M & w 282 
And see Exp Bright, 10 Oh D 666, 
Q A. , Me Kullhcrg, 12 W R. 137. 
But see Exp Moy, 7 Ch D 70 
iu) Me Fawcus, 3 Ch D 795 
(x) Mawlhoi n y NewemtU Mail Co , 
3 Q. B 734. 

ip) Fraser y Swansea Gancd FTaoiga^ 
iwn Go , X JA & E 364 
(s) Greening v Glarh^ 4 B. & Cr 
316 

(a) Edmunds y Best, 7 D T N S 
279 See Shruhsole v Bussams, 16 
0 B N. S 462 
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not in the order and disposition of the artist on his bahk- 
niptcy (b) 

In order that goods may fall within the reputed ownership 
clause they must be in the possession, &o of the bankrupt in 
his trade or business The expression “business’’ has a more 
extensive signification than “ trade,” and will include farming, 
bankmg, and other occupations which are not strictly trades {c). 

The business must, in order to be within the section, be 
earned on with a view to profit (d). 

Articles not in their nature necessarily connected with the 
particular business of the trader require clear evidence to prove 
the reputed ownership (e) 

In order that goods not belonging to a bankrupt should pass 
to his trustee, they must have been at the commencement of the 
bankruptcy in the possession, &o of the bankrupt by consent of 
the true owner. These words axe not mere formal words (/), 
but mean that there must have been either actual consent, or 
acquiescence amounting thereto, whether intentional or arising 
from some impropriety or laches on the part of the true 
owner (y). 

The mterest of the true owner may be legal or equitable So 
where a mortgagor is, by the mortgage deed, entitled to remam 
in possession till demand, he is in possession with the consent of 
the true owner, the mortgagee (/^) In some cases, it seems to 
have been considered that where the mortgagee has covenanted 
to allow the mortgagor to remain in possession, the section does 
not apply, but these decisions cannot now be relied on (^). 

It is true, that where there is a mortgage of chattels, with a 
proviso for quiet enjoyment by the mortgagor till default, or 
where the mortgagor takes, under the mortgage deed, an interest 
in the chattels, determinable upon his default in payment or by 
notice from the mortgagee, the mortgagor is, in a sense, the true 


{h) Me Cooh^ JOudgem^ "W H 
(1884) 124. 

(<?) Hams T, Ameiy, L R 1 0 P. 
148, at p 154 See Me Jenhxnson^ 16 
Q B D 441 

{d) Me Walhs, Mxp Su/Ip, 14 Q B 
D 961 

(e) Mxp Zovennp, Me MurreU, 24 Oh 
D 21, 0 A 

(/) Wesir Skipy 1 Ves Sen 243, 
Smith V Topptnff, 5 B & Ad 674, 678 
(ff) V. Oamphelly 1 Sc3i- & L, 
328 ; JlrniUtm T- MeU^ 10 Ezdu 645, 


649, 552 , Mxp Geaves, 8 Re G M & 
G 291 , Me Bankheads TV , 2 K & J. 
560 , JExp Bell, 17 L J Bky. 9 
(^) Freshnep v Oarnck, 1 H &K 
653 , Me Atkinson, Ponb Bby 271 , 
Y IFalkei, 25 L T. 51 , Smnshy 
Y MilUt, 1 E & E 192 , Spwekmm v 
M%ll&r,\^Q B 3Sr S 659, JExp* BCardinp, 
L B 16 Eq. 223 , JExp Vhim BJe of 
J^anehesteryMeJaeksm,ij R 12Eq 364 
(t) AsMm Y Blaekshaw, L R 9 Eq. 
510 j Mxp JSomm, L R. 12 Eq 698. 
See Exp JSmdinp, L. R 15 Eq 223. 
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owner, and the mortgagee cannot, until the term or mterest of chajtebxiv 
the mortgagor is determmed, bring trover (Jc ) ; and if the mort- 
gagee seizes the chattels without due notice of payment, the 
mortgagor can bring trespass agamst him (Z) But under a 
proviso or term of this kind, the mortgagor has been held not to 
be the true owner ” within the reputed ownership clause, on 
the ground that such interest of the bankrupt was really illusory, 
and substantially, if not technically, permissive ; that the law 
will not allow a mortgagor of chattels to stay in possession and 
so evade the rule ; and that where the mortgagee can enter into 
possession by giving a short notice, or (as it was put by Mr. J ustice 
WiUes) where the mortgagee consents to put himself in a posi- 
tion in which he has no immediate right to the possession of the 
goods, they are, in reality, in the possession of the mortgagor 
with the consent of the true owner {m) So far as his general 
creditors are concerned, the mortgagor in such a case has the 
reputation of absolute ownership, though, as between himself and 
the mortgagee, he has a real, though hmited, interest. Of course 
where the mortgagor has not even such interest, but merely a 
licence to use the chattels mortgaged, the reputed ownership 
clause clearly applies (n). 

When the mortgagee contracted to sell at the date of the 
bankruptcy, the possession of .the mortgagor brought the case 
within the clause (c). 

Materials which an owner of land may seize under a builder’s 
contract are not in the order and disposition of the builder with 
the consent of the true owner, for, until seizure, the land- 
owner is not the true owner of the goods, and, independently of 
the Bills of Sale Acts, the right of the trustee m the builder’s 
bankruptcy would be subject to the nght to seize under the 
building agreement (jc>) But such a power, unless carefully 
framed, may bring the contract withm the mischief of those 
Acts (q) 

There must be consent of the creditor ; and therefore where Consent of 
A. gave B., his creditor, a delivery order for goods lying at a 
railway station, and B , on presentmg his order within a reason- 

g ^mn V 7 Exch 162, 192 

wrhy v Kmdall^ 17 Q B (e) Barms v B%nhmy^ 36 Ii. J Oh. 

937 815 

(m) Spackman v 12 O B. Uy) Memtt. Be Oarntd. 16 Oh, 

K S, 669 D, 622, O A. 

(«) Breshney v Camek, 1 H & K. (g-) Chmpson t 23 Q B. D 

653 , Sormhy v, MtUer^ 1 E & E. 466, post^ p. 199. 
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time to A manufactory, and A. shortly afterwards became 
bankrupt, it was held that B had a valid lien {) ) 

Withdrawal If the consent IS withdrawn before the bankruptcy, although 
of consent. possession IS not actually taken, the clause does not apply. 

Instructions to take possession of the whole, followed by actual 
possession of part, is a sufficient withdrawal of consent (s), and 
also sending a broker to take possession, although he could not 
get into the house (t ) ; and where a demand of possession is 
made by the creditor to the person in possession of the goods 
without notice of an act of bankruptcy, the clause does not 
apply (ti ) ; after such demand the possession cannot be without 
the consent of the true owner (u). 

Where there was an equitable assignment of goods without 
possession, the intention being that the debtor should sell the 
goods for the creditor, a formal demand of the goods hy the 
creditor, after the filing of a petition for Lqmdation, but before 
any meeting, took the case out of the statute (x). 

Entry of Entry and sale before the bankruptcy take the case out of the 

r^^ifkruptey Statute (i/) I and possession taken of stock in business is sufficient 
of debtor to carry furniture in the house (s) 

Where possession is taken between the presentation of a liqui- 
dation petition and the order, the, goods are protected (a). 
Attempts by the creditor to obtain possession before the bank- 
ruptcy, the creditor being esgluded, are sufficient (b ) ; but an 
intention not acted on will not do (c). Where the assignee put 
a man in possession, but the assignor continued to live on the 
premises, there was not sufficient possession (d). The sheriff’s 
wrongful possession is still the possession of the mortgagor (e ) ; 
seene^ if the goods are rightfully in hands of the sheriff (/) 

The true owner taking back the goods without notice of an 
act of bankruptcy takes the case out of the statute (g). 


(}) JSs^p mi, 17L.T Bky 9. 

(s) J2/P JEslicK, 4 Cb I) 496 
{t) £jlp JSarm, Me Tulhn^, Jj B 8 
Ch A 48 

(?^) Smith V Topping, 5 B & Ad 
674, Mxp Wmd,Li B 8 Ch A 148, 
jEjy? Tntchard, Fonb Bky 238 
(x) Mxp* Montagu, 1 Ch B. 654, 
C A. 

ip) Orahamy 7Febh,Z'F & F. 239. 
(a) Me Mslxeh, 4 Oh B 496. 

{«) Me Wf%ght, ArmU, 3 Ch. 


B 70, 0 A 

(6) Exp ECmns, LB 8 Ch A 48 
(V) Breimn v Short, 1 Jur S. 
798, Q B 

{d) Exp Eooman, L B 10 Eq 63 , 
Exp MeZean, 24 L T N S 144 
{e) Exp Edey, LB 19 Eq 264 
(/) Me Baldwin, 2 Be G & J 230 , 
But see Exp Lamb, 14 W B 112, 
Bky Ajtidi Marrow y 2 Jur.H S. 
159 

fe') Graham v Eurbei, 14 0. B. 134. 
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And an injunction can be obtained by the true owner (k) chapter xiy 

In order to exclude the operation of the reputed ownership 
clause, it IS sufficient if a mortgagee takes real possession of 
the mortgaged goods with the intention of asserting his rights, 
even though such possession is fnendly and without depriving 
the moitgagor of the user of the goods {t)» 

The last condition necessary under the section to cause goods Meaning of 
not belonging to a bankrupt to pass to his trustee is, that they 
should be in the possession, &o. of the bankrupt “ under such 
circumstances that he is the reputed owner thereof ” Whether 
there is a reputed ownership with the consent of the true owner, 
such as to bring goods within the section, is a matter of fact to 
be determined on the evidence in the particular case (h) 

Upon the same principle of reputed ownership, where an undis- 
charged bankrupt is allowed by his trustee to trade, the assets, 
upon a second bankruptcy, belong to the assignees under the 
latter (1). There must, however, be knowledge and consent on 
the part of the trustee {m ) ; mere iacheSy not amounting to fraud, 
will not do It IS no part of the duty of the trustee or creditors 
to look after the debtor (n) 

Securities given to the subsequent creditors of such bankrupt 
with or without notice of the bankruptcy are binding upon the 
trustee (o) 

The doctrine of reputed ownership has here been considered 
only with reference to its bearing on the operation and efficacy 
of mortgages or bills of sale of chattels ; the subj'ect will be 
found more fully discussed in several treatises on bankruptcy 
law. 

The question as to the efficacy of a duly made and registered Validity of 
bill of sale given by way of security as against the trustee in agamst^^^ ^ 
bankruptcy of the grantor will be considered in a subsequent trustee 
section of this Chapter (j^). 


(A) Mather v Zay^ 2 J & H. 374. 

{%) Hasp Matwnal Guardian Assure 
ance Co , He Fiancta, 10 Ch D. 408, 
C A 

(k) Mom V Baker , 9 East, 215, 
2 Sm Ij 0 255 (9tli ed ) , Hiioe v. 
Groom^ 17 D J Ex 346 , Edwards v. 
Scotty 1 ISiaii & Gr 962 , MamtHon v. 
EeiL 10 Exch 645 , Watson r Eeache, 
1 Bmg N 0 327 , Whitjield v. Brand, 
16 M & W 252 , BneUUy v Brati, 
E R 2 Ex 101 , Be Bawbone^s Trusts^ 
26 E J CL 688 , Ex parte Watkins, 
Be Couston, E. R 8 Oh A. 620. 


(?) Troughton v Gitley, Amb 630 , 
Exp Foid, 1 Oh D 521,0 A , Eeaa- 
koose V Brooks, 8 Mo I A 339 , Engel’ 
hack Y Mixon, E. R. 10 0. P 646 , 
Meggy Y Imperial Eiseount Co , Z<^ B 
D 711 

(m) Be Clarke, Ex parte Beardmore, 
(1894) 2 Q B 393. 

(«) Exp Ford, sup , qualifying Be 
Bavubone's Trmts, 26 E J Oh 688 

(o) Be Cazneau's Legacy, 2 K & J. 
249 , Cohen v Mitehell, 25 Q B D 
262,0 A. 

{p) Best, pp, 189 et seq 
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V* — ^Eights of Mortgagor and Mortgagee of Cliattels — Inde- 
pendently of tlie Bills of Sale Acts, the following points have 
been decided as to the rights of parties under mortgages of 
goods and chattels — 

A mortgagee of chattels personal, which have been insured 
by the mortgagor and been destroyed by fire, cannot, on action 
brought to restrain the payment of the insurance moneys to the 
mortgagor, &e , obtain an order for payment of money into 
Court, without serving the trustees in haniruptcy of the mort- 
gagor with notice {q) 

Where goods and chattels are assigned by way of mortgage, 
the mortgagor having the right to possession of the mortgaged 
chattels can alone maintain trover for the goods until default, 
when the estate of the mortgagee, being freed from the con- 
dition, becomes absolute, so that he can maintain trover for the 
goods (r). 

If the goods are in the meanwhile taken by a third person, as 
an execution creditor, the mortgagee is then unable to require 
possession (s) 

The right of the mortgagee to possession is not affected by 
his having received a bill of exchange on account of the debt, 
and indorsed it over for value (if) 

But if the mortgagor in possession under the proviso until 
default sells the goods, this act determines his possession, and 
the mortgagee can recover at once against the purchaser (^^), 

Where the mortgagor had, before the mortgage, hailed the 
goods, the mortgagee can recover them from the bailee {v). 

The effect of these statutes is, that although a mortgage of 
chattels personal made ho^id fide and for a valuable consideration, 
but the possession of which is retamed by the assignor, will he 
valid agamst creditors at common law, and under 13 Ehz c 5, 
if it can be shown that the possession is consistent with the 
nature of the transaction, so that the presumption of fraud raised 
by the possession is rebutted, yet it may be void under the 


statutes of bankruptcy, as agamst the trustees of a bankrupt, 


( 12 ') Marriage v Hogal JB:tchange As-' 
huranee Co , 18 L J Ch 216 Nota^ 
the mortgagee was also eqiutable 
mortgagee of leasehold premises on 
whieE the chattels were. 

(r) Miadkff v Copley^ 1 0. B, 
685 

(s) WheeUr v. Montefioie^ 2 Q B 
133 See Wh%ie V. Motru^ 11 G. B 


1015 

(t) JBrammU v, JSghnion, 5 B & S. 
39 

(u) loesehman r Maehtn, 2 Stark, 
311, Coopers W%UomaU^\0 B 672, 
:Baym v 6 Q, B- B. 620. 

(o) Eufopem^ #<j Co t. Eoyal MmL 
Co , 8 Jut N- S 136, Q B 
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who continues the reputed owner, unless it can be shown that qhaptebxiv 
possession has been given as far as circumstances would permit. 

Section II. 

Of the Bills of Sale Acts. 

i — ^Introduetory remarks — ^Mortgage deeds of chattels are Policy of the 
now generally governed by the Bills of Sale Acts, 1878 {w) 
and 1882 {x) The objects of these Acts have been (1) to 
protect creditors, to give them a true idea of their debtor’s 
position, and to prevent clandestine transactions by which the 
grantor is allowed to retain the possession of property which 
the grantee may at any moment withdraw from the claims of 
creditors, and dispose of as he thinks fit (y) ; and (2) to protect 
persons whose necessities compel them to give bills of sale on 
their goods as security for debts or advances, from being 
induced or compelled by their creditors to enter into stipulations 
of the effect of which such debtors may be ignorant, or which, 
if knowingly entered into, might place a helpless grantor at 
the mercy of a rapacious grantee. How far the latter object 
of the Legislature is sound in policy, or has hitherto been satisfac- 
torily effectuated, it would not be pertment to the scope of this 
treatise to discuss, but it may, perhaps, be permissible to remark 
that one undeniable result of the Acts has been to produce a 
vast amount of expensive litigation, and of decisions not always 
easily reconcilable on any consistent ground of principle or with 
each other (s). 

In 1854, for the better protection of purchasers and mort- BiRs of Sale 
gagees, the BiUs of Sale Act of that year {a) was passed, which 
by sect 1 thereof provided that every bill of sale of personal 
chattels, whether absolute or conditional, should be void as 
against assignees, creditors, &c , of the grantor, unless the same 
or a copy thereof should be filed within twenty-one days in 
manner therein prescribed ; the bill was to be accompanied by an 
affidavit which was to be filed simultaneously with the bill («). 

This Act was amended by the Bills of Sale Act, 1866 (5). 

(w;) 41 &42Vict c 31. (ss) See CqIUhs^ JR$ 38 

{x) 45 & 45 Vict. c 43 W R 176 

(y) See Reed on the Bjlla of Sale («) iT&lSViot c 36 BeeGnndeU 
Acts (9th ed ), p 30 , Lyon & Red- t £rmdon, 6 C B N S 698 , Mason 
man, Law of Buis of Sale, 1, 2 See v Wood, 1 0 P D 67 
also Exp Sparrow, 2 DeGI-.M.&Gr 907 (5) 29 & 30 Vxot. c 96. 
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CHAl>TBBXrV 


Bilh of Sale 
Act, 1878 


Bills of Sale 
Act, 1882 


Bills of Sale 
Acts, 1890 
md 1891 


Application 
3f Acts, 


Cnterpreta- 
.lon of term 
‘bill of sale” 


Both these Acts were repealed (except as regards existing 
hills of sale) by the Bills of Sale Act, 1878 (c), which was made 
applicable to every bill of sale executed on and after the 1st of 
January, 1879 

The language of the Act of 1878 is, m many respects, iden- 
tical with the repealed Act of 1854 ; and accordingly the cases 
decided under the earher Act are, for the most part, applicable 
under the Act of 1878. Attention will be called to the 
material alterations effected by the Act of 1878 as its provisions 
come under notice 

In 1882, the Bills of Sale Act (1878) Amendment Act 
1882 (d)^ was passed, and is to be construed as one with the 
Act of 1878, but does not apply to any bill of sale duly re- 
gistered before the commencement of the Act of 1882, so long 
as the registration thereof is not avoided by non-renewal or 
otherwise This Act (which is here cited as the Bills of Sale, 
Act, 1882, or as the Act of 1882) applies only to bills of sale 
given by way of security for payment of money (e). 

Two further amending Acts have been since passed, namely, 
the Bills of Sale Act, 1890 (/), which excepts letters of hypo- 
thecation of imported goods from the operation of s 9 of the 
Act of 1882, and the Bills of Sale Act, 1891 (^), which alto- 
gether exempts from the operation of the Acts of 1878 and 1882 
certain securities on imported goods 

The English Acts do not apply to Ireland or Scotland (A). 

ii. — ^What Instruments are Bills of Sale’^ within the Acts — 
The expression ‘‘ bill of sale ’’ is thus defined in sect 4 of the 
Act of 1878 

‘^The expression ‘bill of sale ’ shall include bills of sale, assign- 
ments, transfers, declarations of trust without transfer, mventoiies 
of goods with receipt thereto attached, or receipts for pui chase- 
moneys of goods, and other assurances of personal chattels, and 
also powers of attorney, authorities, or licences to take possession 
of personal chattels as security for any debt, and also any agree- 
ment, whether intended or not to be followed by the execution of 
any other instrument, by which a nght m equity to any personal 
chattels, or to any charge or security thereon, shall be con- 
ferred,’* 


(<?) 41 & 42 Tirt, o 31, s 23, 
(d) 45 & 46 Vxct. c 43. 

{e) Ib%d s, 3 

(/) 53 & 54 Tick 0.53. 


{g) 54 & 55 Viet c, 35, 

(A) Act of 1878, s. 24 , Aot of 1882, 
s 18 Tbe Insk Acts are 42 & 43 
Viot c. 50, and 46 Vict. o 7 
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By sect. 3 of the Act of 1882, the expression bill of sale chaptebsxv 
has the same meaning as in the Act of 1878, except as to bills 
of sale, or other documents mentioned m sect 4 thereof, given 
otherwise than by way of security for the payment of money to 
which the Act of 1882 does not apply 

This definition is only for the purposes of the Bills of Sale 
Acts (i) ; and, so far as relates to all absolute bills of sale, and 
also to bills of sale by way of security for money, made or given 
before the commencement of the Act of 1882 (/c), the definition 
must be read m connection with sect 3 of the Act of 1878, 
which provides that such Act shall apply to all bills of sale 
whereby the holder or grantee has power, either with or with- 
out notice, and either immediately or at any future time, to 
seize or take possession of any personal chattels comprised in or 
made subject to such bill of sale (/), The effect of this enact- 
ment would appear to be to exclude any mortgages of chattels, 
made or given before the commencement of the Act of 1882, and 
now subsistmg by virtue of renewals {m), where possession of 
the goods is dehvered prior to or contemporaneously with the 
execution of the mortgage deed, from the operation of the Act 
of 1878, by which alone such bills are regulated. 

But as regards instruments falling within the definition of 
sect 4 of the Act of 1878, and made or given by way of security 
for money on or after the 1st November, 1882, a question arises 
which, though perhaps not likely to be of frequent occurrence, 
is nevertheless of some importance, namely, whether delivery of 
the goods anterior to, or contemporaneous with, the execution of 
the instrument, will exclude the operation of the Acts. 

It has repeatedly been held (n) that where goods are pledged 
or deposited by way of security for money, an instrument in 
writmg accompanying the pledge or deposit and merely regu- 
lating the rights of parties with regard to the possession of the 
goods, but neither giving any authority to take such possession, 
nor transferrmg any property therein, are not withm the mis- 
chief of either the Act of 1878 or the Act of 1882 But there 
appears to be no reported decision on the point whether a mort- 
gage of chattels already deHvered purporting to transfer the 

(*) See r Jacobs^ L R. 7 H L, {1) See Me JSCaU^ Mxp, Close. 14 Q, B. 

471 B 386, 392 

(B 1st November, 1882. (»*) p 249. 

(«) See %nf. p. 262. 
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property therein, and so to convert what otherwise might he 
merely a pledge or deposit into a legal mortgage conferring a 
right to foreclosure, falls within the operation of the Acts so as 
to require to he registered, and to he void unless made in con- 
formity with the statutable form prescnhed hy the Act of 1882, 
which is obviously not applicable to transactions of this nature. 

In one of the cases (o) above referred to, in which it was 
decided that a memorandum accompanying a pledge was not 
within the Act of 1882, Sir 0. Bowen, L J , said he considered 
it clear that a document of this kind, which is not intended to 
transfer the property in goods, or to give any right to possession 
of them, IS not within either of the Bills of Sale Acts, and is not 
struck at by either of them ; and he pointed out, with reference 
to the question then before the Court, it was not necessary to 
determme what was the bearing of sect 3 of the Act of 1878 or 
sect 4 of the same Act, and that if it were, he could wash to 
take further time for consideration {p) But Sir E Ery, L J , 
in the same case, said that it appeared to him that the efiect of 
sect. 9 of the Act of 1882 is to make void every document which 
IS included in sect 4 of the Act of 1878 which does not in sub- 
stance comply with the statutory form ; and he stated his then 
present impression to be that sect 4 is not modified by sect 3 (q). 
In a recent case (r), Sir E Yaughan Wilhams, J , in deciding a 
question as to the validity, as against the liquidator of certain 
debentures issued by a friendly society, gave a brief statement 
of the history of the Bills of Sale Acts, in the course of which 
his lordship observed : — ‘‘ The Bills of Sale Act, 1878, Amend- 
ment Act, 1882, has a very much wider scope than either of the 
previous Acts. It is intended not only for the prevention of 
frauds upon creditors, but also for the protection of debtors and 
those who are in need against those who are apt to take advan- 
tage of their necessities to prey upon them, and to defraud 
them ; and this being so, it is a natural consequence that one 
should find that the Act of 1882 apphes not only — as the Acts 
of 1854 and 1878 did — to a ease where the grantor remained in 
possession of the property notwithstanding the bill of sale, but 
also in the case of bills of sale, grants, or charges, which are 

Mixsp Me Mardmcle, 17 (r) Crreai MmL Co. v Coal 

Q. % B 690, 0 A. Co-operative Soc , (1896) 1 Ch. 187 at 

(p) Ih%d at p 699, pp 192, 193 

(j?) ZW. at p 701. 
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given either absolutely (s) or as seourity for debts or advances, 
and to cases where the grantee may be in actual possession.’^ 

The question under consideration accordingly depends upon 
whether sect 3 of the Act of 1878, which admittedly limits and 
controls the definition given by sect 4 in cases falhng only 
within that Act, also limits and controls such definition m cases 
falling under the Act of 1882 On this point, though there is 
no express decision, it is apparently to be inferred from the 
dicta above referred to, that, if the question were to come before 
the Courts, it would be so decided as to declare that any mort- 
gage made after, or contemporaneously with, delivery of the 
chattels comprised therein, would be void as regards such chat- 
tels, as being incapable of being made according to the statutable 
form. 

Mortgages of, or charges on chattels may, however, be effected 
without deed or other wntmg, and the conditions under which 
the goods are delivered or retained may be proved by parol 
evidence (t) A mortgage of chattels unaccompanied by any 
writing, but completed by actual delivery, will not be affected 
by the Bills of Sale Acts («;), but will be valid not only as 
against execution creditors, but also as against the trustee in 
bankruptcy of the mortgagor, unless the latter has, previously 
to the delivery, committed an act of bankruptcy upon which 
subsequent proceedings in bankruptcy are founded 

The Acts relate only to documents, and not to transactions 
which may be effected without any writing (a?) And, accord- 
ingly, a parol charge, without delivery of possession to the 
lender, would be vabd at common law, if made in good faith, 
but the retention of possession by the borrower would be a 
strong presumption of an attempt to defraud creditors, and the 
goods would, of course, be in the order and disposition of the 
borrower so as to pass to his trustee in bankruptcy. 

The meaning of the several expressions used m the above 
definition of a bill of sale will be now considered. 

A “ bill of sale,’’ for the purposes of these Acts, has been 
defined as an instrument on which the title of the transferee 


CHAFTEH XIT. 


Parol mort- 
gage of 
chattels 


Meaning of 
expressions 
used in the 
definition 
<<BiUof sale ” 


(s) Bills of sale given ahsolntely are 
expressly excluded from the operation 
of the Act of 1882 See sect. 3 of that 
Act, anie^ P 191 

{t) Lit 8 365 , Meeves v Capper, 5 
Bmg N 0 136 , JFVory v. Dennys 7 
Hxch 581 

VOL. I. — B. 


(w) Waodgate v, Godfrey, 6 Ex B. 
24, C. A 

(a?) WoodyaU v, Godfrey, eup See 
Isforth Central Wagon Co v Manchester, 
Sheffield, and Lincolnshire Jtail Co , 35 
Ch B at p. 203, afimned, 13 App. 
Oas 554, 


O 
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CmPTEBXIV 


“Assign- 
ments and 
transfers ’’ 


“ Lecil'iia- 
tions of 
trust 


“ Eecoipt 
and “iiiTen- 
tory 


depends, either as an actual transfer of the property, or an 
agreement to transfer, or as a muniment or document of title 
taken at the time as a record of the transaction^^ (y). 

The words ‘^assignment” and “transfer” seem equally to 
mean a document, which, though not in form a bill of sale, 
assumes to transfer the property in goods in the same way in 
which a bill of sale would do so (z). These expressions do not 
include assignments and transfers of existing bills of sale (a). 

Declarations of trusts of chattels may be made by parol (^), 
but if the terms of the trust are reduced to rtiiting without 
dehyery of the goods, the instrument will be a bill of sale 
•within the meaning of the Acts ; and, therefore, if the trusts are 
by way of security for money, the instrument wiU be void as 
being incapable of being framed in accordance with the statu- 
table form prescribed by the Act of 1882 (c ) , unless the docu- 
ment IS not intended to operate, and does not operate, until the 
goods are actually dehvered {d). 

Where a letter purporting to transfer coals on a debtor’s 
wharf, and undertalong to hand over the proceeds thereof to 
the ereditoi, was duly registered as a bill of sale under the Act 
of 1854, it was held that this was a valid declaration of trusts 
of the proceeds within the meaning of that Act, and that the 
title of the creditoFSn taking possession of the goods prevailed 
agamst the trustee in the debtor’s hqmdation {e)^ 

So also a hypo^'-hecation note, given on an advance by bankers, 
undertaking to hold goods for the bankers and to hand to them, 
out of tljA proceeds thereof, the amount of the loan, was held to 
be a declaration of trust -without transfer, and, consequently, a 
bill of sale withm the meaning of the same Act (/), 

Tinder the Act of 1854, it was held that the bill of sale, 
whatever its form, must be an instrument by which a title to 
the goods is acquired; the term, therefore, did not include a 
receipt for purchase-money, though it referred to an inventory 
of the goods (g). 


(if) Mfiisdcn r Meat^ows, 7 Q B D 
SO, 0 A See Horsfall v Key, 2 Exch 
B 778 , ManeJiestei, Sheffield, and Zin- 
eolnshne Mail Co v Xoith Central 
Wagon Cb , 13 App Cas 554. 

(s) Fe) Lord Esher, M K , m Exp 
Muhhaul, Me Hardxoxek, 17 Q B JD 
690, C A See Me MoberU, Eians v 
Moherts, 36 Oh D. 196 (entry m auc- 
tioneer’s book). 

(«) See Act of 1878, s. 10 (3). 


(5) Feclhamv Tayht , Bea,y 254 
(e) See sect 9 of that Act and 
sch^ule 

(d) Chaylesworth v M%lh, (1892) 
A O 231 

(e) Exp Montagu, Me 1 

Ch B 554, O A 

(/) Meg y Townshend, 15 Cox, 0 0. 
466 

ig) AiUopp y Eay, 7 H & N 457 , 
Thommy,EaneU, 1 L. T hf S 268 , 
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As regards absolute assignments, tbe rule bas been laid down chatter xiv. 
that, under tbe Act of 1878, if a document is intended by tbe 
parties to it to be a part of tbe bargain to pass tbe property m 
tbe goods, tben, even if tbe document be only a simple receipt 
for tbe purobase-money, it will be a bill of sale ; but not so if 
tbe bargam is complete without tbe document so that the pro- 
perty passes independently of it(//), or, in other words, the 
document, in order to fall within the mischief of the Acts, must 
amount to an assurance of personal chattels at law or in 
equity (^). 

Tbe earlier decisions referred to were held not to be applicable 
where tbe transaetionVas really a security (A) ; and, if it appear 
that this IS tbe true nature of the transaction, it is clear that, 
under the present Acts, an inventory or receipt given in connec- 
tion therewith is a document by virtue of which alone the 
property in the goods passes to the mortgagee, and is, conse- 
quently, a bill of sale within tbe definition, and being a bill 
of sale by way of security, it will be void as not being m 
accordance witb the statutable form 

If an inventory and receipt fox the money are given by 
separate documents operating independently, the inventory will 
not be a bill of sale, there being no inventory with receipt 
attached within the meaning of sect 4 of tbe Act of 1878 (/), 

But, of course, such independent receipt, if the mortgagee’s title 
to the property depends thereon, will be a bill of sale, and void 
accordingly. 

Where goods were actually delivered as security for an 
advance, together witb a receipt for tbe sum advanced signed by 
tbe borrower, it was held that the receipt, not being an assur- 
ance, was not a bill of sale(»^). 

A receipt witb an inventory given by a sheriff’s officer was 
held not to be a bill of sale under this section, though the pur- 


Male V Mefropohian Saloon ^ Co , 28 

L J Cli 777, Coup/t y 2 H. 

& 0 1 , Woodgate y Godfrey y 4 Ex D. 
59, 6 Ex H 24 

(A) Rammy v Margrett, (1894) 2 
a B 18, 23, 0 A 
(t) Ma}sdm v. Meadows^ 7 Q B D 
80, G A See Moith Central Wagon 
Co y Manchester^ Shefieldy and Inn- 
colnshvre Rail Co , 35 Ob. D 191, 


affirmed in H. P 13 App Gas 554 

(A) JExp, Odelly Re Walden, 10 Cb D. 
76, 6 A 

if) Rer Lord Hersobell an Manchester ^ 
Sheffield, and Zineolmhire Rati Co^ y 
Rforth Central Waggon Co , 13 App 
Gas at p 661. 

(m) Miolovey, Shrewsbury, 21 Q B 
B 41, C A See Shepherd y. Rulbooh, 
69 L T 288, G. A, 
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Other 

assurances ” 


Hiring 

agreements. 


chaser allows the debtor to remain in possession {n) But the 
question must be determined on the facts of each case {o) 

The words, “ other assurances of personal chattels,” occur m 
the Act of 1854 as well as in the Act of 1878, and are doubtless 
intended to include all documents of a like nature with, but not 
strictly falling within the description of the several instruments 
mentioned before , but the words seem also to emphasize the rule 
that all documents, whatever their form, which pass" the title to 
goods by way of assurance, are bills of sale within the meaning 
of the Acts (p) 

If, however, the actual possession of chattels is delivered 
at the time of the advance, so that the legal possession passes 
immediately to the grantor, a contemporaneous agreement in 
TOiting, merely regulating the rights of parties in regard to the 
transaction, is not an assurance, nor in any other respect a bill 
of sale within the meaning of the Acts, and does not require 
registration (q). 

Questions arose under the Act of 1854 as to whether agree- 
ments to execute future bills of sale came under the category of 
other assurances ” as being equitable assignments of goods ; 
but such agreements are now expressly included in the definition 
of a bill of sale by the concluding words of sect. 4 of the Act of 
1878 (r). 

An agreement providing for the payment of the purchase- 
money of a busmess, with interest at a future time, and de- 
claring that, until payment, the vendors should have a hen on 
the business and effects sold, was held to be an ‘‘ assurance ” 
within the meanmg of the Bills of Sale Acts (s). So, also, a 
memorandum of sale of goods entered m an auctioneer’s book 
by his clerk, and signed by the auctioneer on behalf of the 
purchaser, but otherwise not complying with the requirements 
of sect. 17 of the Statute of Frauds (^), was held to be an assur- 
ance of chattels, and consequently void as a biU of sale («) 
Hiring agreements are not bills of sale within the meaning of 
the Acts of 1878 and 1882, so as to require registration as bills 

(«) Mmsden v Meadous, 7 Q. B D Mardwicle, 17 Q B B. 690, C A , 
80, 0 A. , see May don v Btowtiy W Milton v Tuck&r^ 39 Ch B 669, Grigg 
K (1888) 149, 0 A ; Jonei t T<m&r v National Guardian Assurance Go , 
Murnishmg Go 61 L. T 84 (1891) 3 Ch 206 

(o) Me Mood, Maep Blandford, 42 W. (i) Ante, p 190. 

B 23, 0. A («) Gohurn v Collins, 36 Oh B 373. 

{p) See ante, p 190 {t) 29 Car II o 3 

(^) Charlesworth r Mills, (1892) {u) Moans v. Moierts, 36 Ch. B. 196. 

A. C 231. See Macp, MiMard, Me 
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of sale, provided that they are 2>roperly framed, so that no iiglit chapter xi? 
of property at law or in equity passes to the hirer until ]Dayment 
of the last instalment, even though the effect of such an in- 
strument may, to some extent, give the owner of the goods a 
security for the regular payment of instalments by the hirer ( jp ) ; 
but if it appear from the terms and substance of the instru- 
ment, taken as a whole, that it was the real intention and mam 
purpose of the parties immediately to pass the property in the 
goods to the hirer, and to create a security on the goods for 
payment of the price by instalments covering interest, under the 
colourable pretence of a hiring agreement, then the mstrument 
will be vitiated as a hiiing agreement, and will come withm the 
mischief of the Bills of Sale Acts (y) 

It has been held in several cases that the Court imght in such 
cases disregard the form and terms of the instrument, and look 
to the circumstances of the particular transaction as a whole as 
tending to show that the real intention of the jiarties was to 
give to the vendor a security or lien for the purchase-money (c). 

It would seem, however, that these decisions are not to be relied 
upon in any case where the instrument is precise in its terms and 
clearly defines the nghts and obligations of the parties as on the 
footing of a hmng agreement. In a recent case, before the 
House of Lords, where it was argued that the circumstances of 
the transaction showed it to be not one of hmng, but of sale and 
mortgage by the purchaser, Lord Herschell, after conceding that 
the agreement must be regarded as a whole, and that its sub- 
stance must be looked at, laid down the rule that “ there is no 
such thing as looking at the substance apart from looking at the 
language which the parties have used ’’ («). 

The question, therefore, is one of construction of the particular 
instrument in each case It would seem, however, that if the 
terms of an mstrument purporting to be a hiring agreement are 
equivocal, the Court is at liberty to look at the surrounding 
circumstances of the particular case, so as to arrive at a true 
construction of the instrument and to ascertain the real intention 
of the parties. So it is conceived that, notwithstanding the 


(x) Ma-jt? Crau,cou>f Echertson, 9 
Ch D 419, O A , Exp. Emeraon^ Me 
Sawlins, 20 W R. 110 ^&QEe Eavia 
^ Go , Exp Eawluigsy 22 B D 193 , 
MoEntire y Crossley Brothers, (1895) 
A 0 457 

(y) Madell v Thomas^ (1891) 1 Q B 
230, 0 A 


Iz) Ee Waism, Exp Official Eeeeixer, 
25 Q B D 27, O A , Madell v. 
Tliomaa^ supi a , Ecekett y Tower Aaseta 
Co , (1891) 1 Q B 638, C A 
(a) McEntire y Crossley 
(1895) A C 457, at p 463. See 
United Forty Found Zoan Club v Bex- 
tony (1891) 1 Q B. 28, n 
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recent decision of the House of Lords above referred to, the 
Couit may, in accordance mtb tbe general rule as to tbe ad- 
missibility of parol evidence to explain a written contract (&), 
take into account the fact that the vendor has parted with the 
possession of his goods in the usual course of his particular 
trade, under what is known as the hire and purchase system {c ) ; 
hut if a private person, or a trader not in the ordinary course of 
his business, purports to sell the goods to another person and 
retains possession thereof, under an agreement whereby the 
purchaser purports to hire them to the vendor, the transaction 
is obviously open to suspicion, and, unless the terms of the 
instrument clearly show a contrary intention, the presumption 
will arise that its intention and effect is to create a security for 
a loan under the pretence of a hiring agreement, so as to render 
the instrument void under the Bills of Sale Act, 1882 (d), but 
the presumption may be rebutted (e). 

An inventory and receipt given together with a hiring agree- 
ment for the purpose of securing the money payable under the 
agreement is apparently within the mischief of the Acts (/). 

Where the owner of a piano assigned by way of security for 
a loan the piano itself, and also the benefit of an agreement for 
hire and purchase of the same, it was held that the assignment 
was severable, and that though the deed was not in the statutory 
form nor registered it was valid as an assignment of the rights 
under the agreement (g). 

The inclusion of ‘‘ powers of attorney ” in the definition of a 
bill of sale is intended to prevent instruments operatmg really 
as bills of sale from being framed in the form of powers of 
attorney, in order to evade the provisions of the Acts and escape 
the necessity of registration. It is clear that such instruments, 
if given by way of seourity for money, will be void as not being 
according to the statutable form, and there do not appear to be 
any reported decisions with regard to such documents. 

Authorities or hcenees to seize chattels, if given on or after 
the 1st November, 1882, will be void for the same reason. 

Under the words lichee to take possession of chattels,” a 
brewer’s lease, with power to take possession of stock ia trade 
on non-payment of account current, is within the Act (h). A 

(M See Myers v 3 E & E 306 (f) JFrench v JBotnhernart^, 60 L. T. 

(e) Bsep. Craweemr^ Be Moiertson^ 9 49 See Jmes v Tower Furn%sh%ng Oo , 

Ch B, 419, 0 A See also Be JDamSf 61 L. T 84 

Bxp B&whnys, 22 Q B B 193, C A. (y) Be Isaacson, Mason, (1895) 

(d) Bzp. Odell, Be JFalden, 10 Oh. 1 Q. B 333, 0 A. 

B. 76 , Beekett v Totter Assets Oo , [h) Bxp Moperaft, Be Blavelt, 14 

(1891) 1 Q, B. 638, C. A, WE 168 See Bulhrook v. Ashby, 

(A Bxp Oolhm, Be Tarrow, 69 L, J. 66 L J Q B, 376 , Stevens y, Marstm* 

Q B. 18. W. 17 (1890) 193, 
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licence in a builder’s contract to take possession on default, as cmprossiv 
and for liquidated damages,” is not within the words of the 
Act, security for any debt” (») ; nor an agreement that 
all building and other materials brought by the builder upon 
the land shall become the property of the landowner (j) 

But where a lessee assigned certain houses in the course of 
erection, and also all bricks and other building materials which 
might at any time thereafter be brought by or for the mortgagor 
into the premises for completing the huildmgs, it was held that 
the deed was void for want of registration as a bill of sale in 
respect of the personal chattels comprised therein (L) 

A power in a mining lease for the lessor to distrain for rent 
on adjoining ” mines of the lessees is not within the mischief 
of the Acts (Jil). 

As regards bills of sale made before the 1st November, 1882, 
a distmction has been taken between an assignment of future 
chattels and a mere power at any time to enter and seize them (/) 

If there is a mere licence to seize, and no interest m, the 
future chattels, the licence cannot be exercised to the prejudice 
of any person who has obtained an interest in the chattels in the 
interval before seizure {m) ; but if such licence is bond fide exer- 
cised after, but without notice of, an act of bankruptcy and 
before adjudication, the seizure is a protected transaction under 
the bankrupt law (;?). 

Even under the Bills of Sale Act, 1854, an agreement for a 
bill of sale, if relied on as an equitable assignment of goods, of sale ^ 
required registration as a bill of sale under that Act {o) So, 
also, a memorandum in writing whereby debtors undertook to 
hold their stock m trade, present and future, at the disposal of a 
creditor and, whenever required by him so to do, to execute a 
valid transfer and assignment to him as a security for the debt ( j;) 

A parol agreement to give a bill of sale is, of course, incapable 
of registration, and is not within sect 4 of the Act of 1878 ($') 


{i) Exp Eewittf Ee Garrud, 16 Oh 
D 522, 0 A 

U) ElaU V Izard, 16 W R 108 , 
Etown Y Eateman, L R 2 0 P 272 , 
Exp Efewitt, supra , Meeves y Earhw, 
12 Q B D 436, 0 A 
(^) Ghmpson v Coles, 23 Q B D 
465 See Chmch y E&ge, 67 L, T 800 
{LI) Ee Emndwood Coll Co , Zee y 
Eoiindwood Coll Co , (1897) 1 Oh. 373, 
0 A 

{1) Carr y, AUatt, 27 L J Exoh 
335 , Eeeije y, Wh%tmore^ 8S Zi J Oh, 


63 , Erotin y Bateman, L R 2 0 P 
272, 284 

(;») Ee Waugh, 4 Ch D 627 
(«) Exp 2{ew%tt, 16 Oh D 622, 
0 A 

(o) Exp MacJcay, Ee Zeavons, L R 
8 Oh A 643 

(j») Exp Connmp, Ee BUeU,Jj R 16 
Eq 414 See Exp Montague, Ee 
O^Biien, 1 Oh D 654, O A , Eaghott 
V Eorman, 41 L T 787 

{q) Exp Mauxiiell, Ee Mentmgwatj, 
23 Oh. D 626, 0 A 
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cHAPTEBsiv Such an agreement is enforceable if the money has passed (r) ; 

but it will not prevail against the claims of creditors in the 
event of the borrower’s bankruptcy or liquidation, or against a 
creditor who has levied execution ; a formal bill of sale duly 
registered is necessary for that purpose (s). It would also seem 
that, if a written agreement is followed, immediately on the 
advance being made, and completion of the security, by a formal 
bill of sale pursuant to the agreement, such an agreement may 
be referred to as evidence of the good faith of the transaction, 
though not registered, nor in the statutable form (^). 

La such a case, the agreement, though m writing, is not itself 
relied upon as giving any equitable right to a security, inasmuch 
as it is not enforceable m equity until the advance is actually 
made (u). 

It would seem also that if a borrower agrees in writing to 
secure money advanced to him by a formal bill of sale, which 
IS subsequently given accordingly, the fact that the agreement 
is not registered, nor according to the statutable form, wiH not 
afEect the validity of the bill of sale, as it is conceived that the 
money will be deemed to have been advanced on the security of 
the bill, which will be treated as standing on the same footmg as 
if it had been given at the time of the advance, according to the 
rule laid down in a case decided imder the Act of 1854 (t?). 

But it IS clear that, until a bill of sale has been given pursuant 
to an unregistered agreement in writing, the lender will have 
no security upon the goods for repayment of his money, as the 
instrument on which he relies as conferring on him a right in 
equity to a security wiU be a bill of sale within the meaning of 
the Acts, and therefore void 

Agreement It has been held that the expression, in sect 4 of the Act 

1878, “ any agreement by which a right in equity to any per- 
sonal chattels or to any charge or security thereon shall be 
secured,” is to be strictly construed, and accordingly that the 
expression does not include documents which do not confer an 
equitable right, but a right at law only (y). 


(r) See p 60 

(s) Jmms V JarmSf W N. (1893) 
138 

(t) JErp Mmxmlly Hemingway^ 
2S Oh I> 626, O A, 

(«) V. ChalltSj 27 Beav 175 

See mU, p« 48. 

{«) MarrtB v. MtekeUf 4 H & N I. 
See v. FeUtmn^ L. B. 3 Ex. 


104, Exp Kinsff Me Kzny, 2 Oh I), 
256, 0 A. 

(x) Edwmds Y. Edwards. 2 Oh, B. 
291 

{y) Eeeves y . Earhuf^ 12 Q B X> 
436 . Exp Suhhard, JSardwieh^ 17 
Q B D 690, 0 A ; Morr%s y. 
(1892) 2 Oh 362, 
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So, wliere an owner of goods wliicli had been seized under a 
ji,fa , agreed verbally with, the auctioneer that, in consideration 
of his paying out the sheriff, the auctioneer should hold the 
goods and sell them, and pay the surplus of the proceeds to the 
owner; the sheriff was paid out and the man m possession 
remained in possession on behalf of the auctioneer in accordance 
with the terms of the agreement, which were then reduced to 
writing ; it was held that, inasmuch as the agreement was not 
mtended to operate, and did not operate, till the possession had 
passed from the sheriff to the auctioneer, and as the agreement 
did not constitute the title of the latter, the document was not a 
bill of sale within the meamng of the Acts (i^). 

By sect 6 of the Act of 1878, it is enacted as follows ; — 

“Every attornment, instrument or agreement not being a minmg 
lease, whereby a power of distress is given or agreed to be given 
by any person to any other person by way of security for any pre- 
sent, future or contingent debt or advance, and whereby any rent 
IS reserved or made payable as a mode of providing for the payment 
of interest on such debt or advance, or otherwise for the purpose of 
such security only, shall be deemed to be a bill of sale, within the 
meamng of the Act, of any personal chattels which may be seized 
01 taken under such power of distress. Provided that nothing in 
that section shall extend to any mortgage of any estate or interest 
in any land, tenement or hereditament which the mortgagee, being 
in possession, shall have demised to the mortgagor as his tenant, at 
a fair and reasonable rent.’^ 

The effect of this section in invalidating clauses of attornment 
by the mortgagor to the mortgagee, and powers of distress in 
mortgages of land, wiU be considered m a subsequent chapter (a). 

iii, — ^What Instruments are not Bills of Sale’^ within the 
Acts — ^By sect 4 of the Act of 1878 (which in this respect is 
identical with sect 7 of the Act of 1854), it is enacted that the 
expression “hill of sale” shall not include the foUowmg docu- 
ments : — 

“Assignments for the benefit of the creditors of the person 
making or giving the same, marriage settlements, transfers or 
assignments of any ship or vessel or any share thereof, transfers of 
goods in the ordmary course of business of any trade or calling, 
bills of sale of goods in foreign parts or at sea, bills of lading, 
India warrants, warehouse-keepers^ certificates, warrants or orders 
for the dehvery of goods, or any other documents used in the ordi- 
nary course of business, as proof of the possession or control of 
goods, or authorizing, or purporting to authorize, either by indorse- 

(4 CharUsworth v. (1892) (4 Obap. XXXVI , p, 663 

A 0 231. 
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ment or delivery, tlis possessor of sucli document to transfer or 
receive goods thereby represented ” 

Assignments for the benefit of creditors must, in order to fall 
within the exception, be for the benefit of all the ci editors, 
though it need not be executed by all (h) An assignment for 
the benefit of all creditors who shall elect to execute the same 
is an assignment for the benefit of all (c) And a proviso that 
no creditor shall benefit who shall not assent to the deed within 
a fixed time will not prevent the deed from falling within the 
exception (d) 

By the Deeds of Arrangement Act, 1887 (e), deeds of arrange- 
ment, as defined by that Act, for the benefit of creditors gene- 
rally must be registered at the time and in manner thereby 
prescribed, or wiU be void. 

The exception in favour of marriage settlements ” extends 
to agreements for settlements made in contemplation of marriage, 
though informal and not under seal (/) ; but not post-nuptial 
settlements, unless made pursuant to such agreements (y) 

This exception extends to transfers, &c. of ships and vessels, 
of nver barges, and all vessels beyond mere boats {h) } of ships 
or vessels, though unfinished {i ) ; of foreign ships (1 ) ; and of all 
articles and materials on board at the time of the mortgage, or 
brought on board subsequently in substitution therefor, which 
are necessary for the prosecution of the voyage {1). 

The Bills of Sale Acts do not apply to letters of hypothecation 
accompanying deposits of goods by merchants or factors, or to 
pawn-tickets, or to any case where the object and efiect of the 
transaction are not to confer any right in equity, but only to 
regulate the legal right to possession of the grantee {m) 

But it seems that a pledge by a trader of stock in trade, which 


(h) General Fumtshing^ Co t 
Temiy 2 H & 0 163 , Johnson t. 
Oaentm^ L B 4 Ex 108 SeeEarj?. 
Faisons^ Be Townsend, 16 Q B E 532, 
O A 

(c) Fame r Matthews, 53 L T 872. 
(<?) Kadley cf Son v Feedom, (1895) 1 
Q B 646 

(e) 60 & 51 Yiot 0 57, 

If) TTenman v Zyon, (1891) 2 Q 
B 192, 0 A 

{y) Fowler v. Foster, 5 H- & 0 99 , 
Ashton V. Blachshaw, L R 9 Eq 618, 
See Fxp Cose, Me Meed, 1 Oh D. 302. 
[h) Gupp V, Bond, 19 Q B, B, 200, 


0 A 

(e) Bxp Modgltn (or Wmter), Me 
SoftJey, L R 20 Eq 746 

ik) Tlmon Bank y Zenanion, 3 0 P 
B 243, 0 A 

{1) GoUman y Chamberlain, 25 Q B. 
B 328 

(w) Bxp Close, Me Sail, 14 Q B. 
B. 386 SeejSeemv Bat low, 12 01 B 
B 436, C A , Bap Farsons, Me Town* 
send, 16 Q B B 632 , Bxp Suhhard, 
Me Satdwiek, 17 Q B B 690, 695, 
700, 0. A ^ Me Cunmngham ^ Co , At* 
ienboroughU Case, 28 Oh B 682 , Mor- 
ns V. Fehhbel-Fhpo, (1892) 2 Ch 362. 
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he has bought and not paid for, is not a transfer in the ordinary chaptebsiv 
course of business within the exception (n). 

An undertaking by merchants to hold goods at the disposal 
of brokers who had supplied goods on credit, and when required 
to execute a formal transfer, was held to require registration as 
a bill of sale (o). 

The exception of bills of sale of goods in foreign parts extends Bills o£ sale 
to bills of sale of goods in Ireland or Scotland (p) But a biU, abroad^* 
registered in England, of goods, some of w^hieh were in Ireland, 
was held to protect the goods against an execution levied in Ire- 
land by a creditor who had obtained an English judgment (< 7 ) 

Where a borrower gave a promissory note for the loan, and Delivery 
at the same time signed and gave to the lender a memorandum 
agreeing to pay interest on the amount advanced, and also gave 
an order to a warehouseman to deliver to the lender certain 
warehoused furniture and effects of the borrower, it was held 
that the delivery order was not a bill of sale (; ) . 

An action for damages will not lie by reason of the registra- Wrongful 
tion, without malice, of a document which was not, in fact, a ^®&^stration 
bill of sale requiring registration (s). 


iv. — ^What Things are Personal Chattels^^ withmthe Acts. — 

Sect. 4 of the Act of 1878 enacts as follows : — 

The expression ‘‘ personal chattels ” shall mean goods, furniture, BeHnition of 
and other articles capable of complete transfer by dehvery, and tbe term 
(when separately assigned or charged) fixtures and growing crops, 
but shall not include chattel interests m real estate, nor fixtures 
(except trade machinery, as hereinafter defined), when assigned 
together with a freehold or leasehold interest in any land or build- 
ing to which they are affixed, nor growing crops when assigned 
together with any interest in the land on which they grow, nor 
shares or interests in the stock, funds, or securities of any govern- 
ment, or in the capital or property of incorporated or 3oint stock 
companies, nor choses in action, nor any stock or produce upon 
any farm or lands which by virtue of any covenant or agreement 
or of the custom of the country ought not to be removed from any 
farm where the same are at the time of making or giving of such 
bill of sale. 


(») Olose^ Me Sall^ 14 Q B D. 
atp 394 

( 0 ) Exp Cmmnff, Me Steele^ L It 
16 414 See Tennant y JSovjatmn, 

13 App Cas 489, 

(i?) Coote V. JecJes^ L It 13 Eq 


597. 

382^^ Marruoni 6 L It Ir. 

(r) Grigp v I^attonal Guardian As^ 
mrance €0 , (1891) 3 Oh 206 
(#) Moisieg v, StglSf 69 L T 222, 
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The expression personal chattels has the same meamng in 
* the Act of 1882 as in the principal Act (t) 

Goods, furnituie, fixtures, and other articles capable of 
complete transfer by delivery ’’ were included in the definition 
of personal chattels given by the Act of 1854, and it was held 
that this definition of personal chattels is only for the purposes 
of the Bills of Sale Acts, and not for all purposes (w)- 
The law as to fixtures and growing crops is altered by sect 4 
of the Act of 1878 , in other respects the language of sect 17 
of 1854 is unaltered, and the decisions under that Act appear 
to be still applicable 

It has been seen that the expression “ chattels personal ” may 
have an extended meamng so as to mclude all personal property 
other than chattels real {x) ; but for the purposes of the Bills of 
Sale Acts only such goods, &o , are deemed to be personal 
chattels’’ as are capable of complete transfer by delivery. The 
legal meaning of the expression delivery” has been considered 
elsewhere {y) 

The definition “ personal chattels ” for the purposes of the 
Acts also includes fixtures or growing crops when separately 
assigned or charged. 

Under the Act of 1854, it was held that the word fixtures,” 
'no less than the immediately folio wmg words, and other articles,” 
was controlled dr qualified by the succeeding words, “ capable 
of complete transfer by delivery ” (s) , and that “ fixtures ” 
meant things which, in contemplation of law, have a separate 
existence as fixtures, as distmct from their connection with and 
adhesion to the freehold {a ) ; but the Act of 1878 apparently 
includes all fixtures, if separately assigned or charged, whether 
capable of delivery or not at the time of the execution of a bill 
of sale thereof so as to require registration of such bill of sale 
Growing crops were not included m the definition of ^‘personal 
chattels” given by the Act of 1854; and accordingly it was held 
that an assignment of growing crops did not require registration 
under that Act (b) ; but now though, if assigned together with 
the land, they are not witiiin the Acts of 1878 or 1882, yet, as 

(if) See sect 3 of the Act of 1882 {a) Exp Eaghshf L E. 8 Oh A 

\tt) Meux V Jacobs, L E 7 H 2> 1080, 1081 

481 (5) Biantom y Onffits, 2 C P I) 

(jr) See P- 172 212, OA See Nmman y Cardinal, 

(y) Seoiwsf, p 1461 2F &F 840, Exp Emm, Ee Gross, 

(z) Waterfall v Eemstone, 3 Jur N, 11 Ch B 639, C A. 

S. 17 ; 6 E. & B. 876, 
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soon as severed from tlie land, they heoome personal chattels, cHArTERxiv 
and an assignment thereof will he a hill of sale, and require 
registration, whether or not the same instrument also contains 
an assurance of an interest in the land (c) If growmg crops not 
severed are assigned separately from the land on which they 
are growing, they are personal chattels within the meaning of 
sect 4 of the Act of 1878, and a hill of sale thereof must be 
registered accordingly (d), though, as will be seen presently (e), 
such a bill of sale need not comply with the formalities pre- 
scribed by the Act of 1882 

The Act of 1878 also contains the foUowmg enactment • — 

Sect 7 No fixtures or growing crops shall be deemed, under Fixtures or 
this Act, to be separately assigned or charged by reason only that growing 
they are assigned by separate words, or that power is given to 
sever them from the land or building to which they are affixed, separately 
or from the land on which they glow, without otherwise taking assigned*^ 
possession of or dealing with such land or building, or land if by when the 
the same instrument any freehold or leasehold interest in the land jaiid passes 
or bmldmg to which such fixtures are affixed, or in the land on 
which such crops grow, is also conveyed or assigned to the same 
person or persons. 

The same rule of construction shall be applied to all deeds or 
instruments, mcluding fixtures or growing crops, executed before 
the commencement of this Act, and then subsisting and in force, 
in all questions ansmg under any bankruptcy, hquidation, assign- 
ment for the benefit of creditors, or execution of any process of 
any Court, which shall take place or be issued after the commence- 
ment of this Act. 

The expression “ personal chattels,” for the purposes of the Trade 
Bills of Sale Acts, also includes trade machinery, as to which 
the Act of 1878 eontams the following provisions : — 

Sect 5 Prom and after the commencement of the Act, trade Application 
machinery shall, for the purposes of the Act, he deemed to he of Act to 
personal chattels, and any mode of disposition of trade machinery 
by the owner thereof, which would he a bill of sale as to any other ® ^ 
personal chattels, shall he deemed to be a bill of sale within the 
meaning of the Act 

For the purposes of the Act— 

‘‘ Trade machinery ’’ means the machinery used in or attached 
to any factory or workshop ; 

1st. Exclusive of the fixed motive powers* such as the 
water wheels and steam engines, and the steam 
boilers, donkey engmes, and other fixed appur- 
tenances of the said motive powers , and 

{e) Mxp National MercmtiU Bml^ {d) Ckments v. 11 Q B* 

BhilhpSy 16 Ch I> 104, C. A. B. 808, C A 

{e) See posty p 1461. 
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2nd. Exclusiye of tlie fixed power ^ 

sliafts, wheels, drums, and , appurten^ 

ances, which transmit the actionulh^^®- motiY 
powers to the other machinery, fixed loose, 
and 

Srd Exclusiye of the pipes for steam, gas, and watS 
the factory or workshop 

The machinery or effects excluded by the section 
from the defimtion of trade machinery shall not be 
deemed to be personal chattels within the meaning 
of the Act 

‘‘Factory oi workshop” means any premises on which any 
manual labour is exercised by way of trade, or for purposes 
of gam, in or incidental to the fohowing purposes or any of 
them ; that is to say, 

(a) In or incidental to the making any article or part of 

an article , or 

(b) In or mcidental to the altermg, repairing, ornament- 

ing, finishing, of any article , or 

(c) In or incidental to the adaptmg for sale any article. 


The definition of trade machinery ” given in this section is 
apparently only for the purposes of the Bills of Sale Acts, not 
for all purposes (/). 

A mortgage of land, whether legal {g) or equitable (A), will 
pass, without necessity for registration as a bill of sale, to the 
mortgagee, the fixtures on the land and, as such, all trade 
machinery which is affixed or annexed to the land. And the rule 
applies equally where the conveyance expressly mentions such 
machinery, either by reference to a schedule or otherwise (^). 

But sect 7 of the Act of 1878 does not apply to trade ma- 
chinery; and, accordingly, if the mortgagee desires that his 
power of sale shall enable him to seize and sell the fixed trade 
machinery apart from the land, he must take a bill of sale of 
the machinery (A.) And the same rule will apply if, on the 
construction of the mortgage deed, it appears that the mortgagee 
has impliedly such a power {1), 

A written agreement for securing unpaid purchase-money, 


(/) See Meux v. Jacohs^ L. B. 7 
H L 481 

(g) Me Yates, BatcheldorY Yates^ 38 
Oh D 112, 0 A See JBxp Moore 
mid Roh%7ison^e Banking Co , Be Jirmg- 
iage, 14 Oh I) 379 , ZonghoUotn v 
Barrg, L B 5 Q B 123 , Shejdeld 
and &7Uth Yorks, ^e , Building SoetetyY^ 
Mamsm, 16 Q B. B 358 
{h) Bxp. Lmty^ Be Zusig, 60 L. T. 
160. 


(i) Be Brooke, Brooke t Brooke (ISTo. 
2), (1894) 2 Oh. 600 See, farther, as 
to fixtures generally, including trade 
machinery, ante, p 120 

{k) Be Yates, Bateheldor v Yates, 38 
Oh D 112, 0 A See Chmpson 
Coles, 23 Q B B 465, Jatvisy Jar>* 
VIS, W N (1893) 138 
(/) Small y Natimal BrovineialBmh 
of England, (1894) 1 Oh 686. 
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whereby it was provided that, in certain events, the vendors 
should have power to enter on the land sold, and take possession 
thereof and of everything placed thereon, and “ which should 
not require registration within the Bills of Sale Act, 1878,” was 
held not to include trade machinery within the meaning of the 
Act, but to be vahd in other respects without legistration (m) 

A vendor’s lien, being given by law, will extend to trade 
machinery affixed to land; there is nothing which can be 
registered (;^) 

The exception from the definition of trade machinery applies 
to the excepted articles, though they are not actually affixed to 
the land with which they are assigned ; and the effect of the 
exception is to exclude the excepted articles from the definition 
of trade machinery” for all purposes, so that an assignment of 
such articles does not require registration under the Act of 1878, 
and, if by way of security for money, need not be in comphance 
with the requirements of the Act of 1882 (p) 

A deed, though void as a biU of sale as comprising trade 
machinery within the definition, may be valid as to articles 
comprised therein and excluded from the deflmtion (p). 

The Factory and Workshop Act, 1878 (q)^ gives a defimtion, 
for the purposes of that Act, of factory and workshop. See 
cases thereon (r). 


CHAPTEEXIV 
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V. — ^What Tilings are not Personal Chattels within the Acts. — 
Fixtures and growing crops assigned together with the land are 
excepted from the operation of the Bills of Sale Acts 

It has been seen that a mortgage of freeholds or copyholds 
will pass without mention all fixtures properly so called, that is 
to say, all articles which are affixed or attached to the soil, 
except such articles as by custom or judicial decision have come 
to be regarded as tenant’s fixtures, and removeable by a tenant 
or bis assigns during or on the expiration of his tenancy, and 
further, that a mortgage of leaseholds will pass not only the 
lessee’s interest m the land and in the landlord’s fixtures as part 


Fixtures and 
growing 
crops assigned 
W 1 & land. 


(m) Me London ^ Zanemhre Papm 
MtUs Co IS (1888) 36 

(n) Me Yukm Iron^orhs Ci? , W NT. 
(1888) 37 

(o) Tophmn v Greemtde GUmd M%f€^ 
hnok Co , 37 Oh B 281 

(jP) Me Murdett^ JBxp* Myrne^ 20 Q 


B B, 310, C A. 

(^) 41 & 42 Viofc c 16, s 93 
(}) MalmerU Bhtphmldtng Co. v 
Chaytor^ L, B 4 Q B 209 , Kent v, 
Aetley, L E 6 Q. B 19 , Meadm v. 
MarroU^ L E 6 Q B 718 , Medyrave 
T L E 9 Q B 363 
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thereof, but also, without special mention, all tenant^s fixtures 
belonging to the mortgagor, and removeable by him as against 
his landlord (s) ; but by sect 7 of the Act of 1878 (^) an assign- 
ment of fixtures (other than trade machinery) together with the 
land, will not require registration by reason only of its specifi- 
cally mentiomng the fixtures assigned 

Similarly, an assurance of land will pass the crops growing 
thereon, and also future crops as they arrive at maturity («) So 
a mortgage by a tenant of all his tenant-right and interest yet 
to come has been held to pass the future crops (ir). 

Sect. 4 of the Act of 1878 also excepts from the definition of 
personal chattels, for the purposes of the Bills of Sale Acts, 
shares and interests in Government stocks, &c, and in the 
capital or property of companies which do not seem to require 
any detailed consideration; also choses in action (y). 

The exception of choses m action covers book debts accruing 
in the ordinary course of trade, a mortgage or charge of which, 
therefore, need not he according to the statutable form, and will 
not require registration under the Act(s). 

If it is intended that stock in trade and book debts should he 
assigned as a security for the same loan, it will generally be 
advisable that the two different kinds of propeity should he 
assigned by separate instruments (a) 

A share in a partnership is a chose in action within the ex- 
ception of sect. 4 ; so that a mortgage of such a share, though 
expressly including plant, stock m trade, and effects, is not 
within the Bills of Sale Acts, and does not require registra- 
tion (6) ; such a mortgage only entitles the mortgagee to an 
account of the profits and property of the partnership, and does 
not entitle him to seize any specific effects as representing the 
share of the mortgagor (<?). 

An assignment of rights under an agreement for hire and 
purchase of furniture is not within the Acts(^). Nor is an 
assignment of a reversionary interest in chattels bequeathed by 
will(e). 


(s) See mUy p 121. 

See anUy p 205 

(u) Bagnall t. VillaTy 12 Cb B. 812 ; 
Be Gordon, 61 L T 29^ 

(a?) JPetch T Ttthny 16 M. & W. 110. 
ly) See ante, p 201 
(z) See further as to mortgages of 
debts, posit p S02. 


(a) See post, p 230* 

{5} B^etclior, Be Baxnhndge, 8 
Ob B 218 
{e) See post, p 607 
0) Be Bavts, Bscp Bawhngs, 22 
Q B D 193, 0 A 
(e) Me StngUion, Bam. Tntton, 61 
L T. 301 



PERSONAL CHATTELS. 


209 


vi. — ^Exception of Bebentures — By sect. 17 of the Act of 1882, chaptebxiv 
it IS enacted that— 

Nothing in this Act shall apply to any debentures issued by Debentures 
any mortgage, loan, or other incorporated company, and secured whiek Act 
upon the capital, stock, or goods, chattels and effects of such applf 
company ” 


The effect of the exclusion of debentures from the operation Effect of tins 
of the Act of 1882 is to exempt them also from the operation of 
the Act of 1878, and accordingly from any necessity that they 
should be registered as bills of sale (/). 

A debenture, within the meanmg of this section, may consist 
of a single document charging property with payments of sums 
advanced by several lenders (^), hut the document must create 
or acknowledge a specific debt(/^) 

Where debentures were not charged upon any property of the Whether 
company, hut were secured by an assignment of property which trust^dSd 


was not duly registered as a bill of sale, it was held that the must be 
debenture was not within the exception (?) But m a later case ® 
it was intimated that a covering trust deed is not withm the 
Acts, and it was held that, even if the covering deed be void 
for want of registration, the debentures may be so framed as of 
themselves to create, by virtue of sect 17, a valid equitable charge 
in favour of the debenture holders without registration (Z.). 

The words, or other incorporated company,” are not hmited What com- 
to companies ejusdem generis with mortgage or loan companies, ^thm 
but include any company for the registration of the mortgages sect, 17 
of which provision is made by the Companies Clauses Act, 1845, 
or the Compames Act, 1862 {1) But compames, in the case of 
which no statutory provision has been made for the registration of 
their mortgages, are not exempted by sect 17 from the necessity 
that their debentures or mortgages should be registered, and 
should m other respects comply with the requirements of the 
Bills of Sale Acts(m). 

By sect 1 of the Bills of Sale Act, 1890(;^), letters of hypo- 


(/) Read V Joannon, 25 Q B D 
300 See Re Asphaltic Wood Favement 
Ob, W N (1883) 152, John WeMed 
^ C7o V Stoansea Banh^ 5 T L R 332 
{g) Edmonds v Blaina Eimmceh Co , 
36 Oh D 215 See Levy v Abler* 
mris Slatey ^e Co , 37 Ch D 260 
(h) Fopham y Greenside Glazed Fit e* 
Inch Go , 37 Oh D 281 

(«) Brocllehurst y Railway Funting 


Co , W. NT (1884) 70 , Jmhmson y 
Biandley Mining Co y 19 Q B D 568 
(A) Ross y At my and Eavy Motel 
Co , 34 Oh D 43, G A 
(^) Re Standard Manufaetw mg Co , 
Exp Loioey (1891) 1 Oh 627, 0 A , see 
Re Operay Ld , (1891) 3 Oh 260 

(«*) Great Moi thet n Rail Go v Coal 
Co*opeiai%ve Society y (1896) 1 Oh 187 
(«) 53 & 64 Vict c 53 


VOL, I, — B 


P 



210 


BILLS OF SALE ACTS. 


CHAPTEUXtV 


hypothecation 
ot imported 
goods from 
45 A 46 Vxct 
c 43, s 9 

Exemption of 
secunties on 
imported 
goods from 
41 & 42 Yiot 
c 31, and 
45 A 46 Vict. 
c 43 


Bill of sale to 
have schedule 
of property 


Bill of sale 
not to affect 
after-acquired 
property 


Exceptions 


General effect 
of above 
enactments 


theeation of imported goods were exempted from the provisions 
of sect. 9 of the Act of 1882, which requires hills of sale to he in 
accordance with the statutable form in the schedule to that Act, 
hut m other respects the documents so exempted were left within 
the operation of the Bills of Sale Acts 

But hy the Bills of Sale Act, 1891 (o),it is enacted that sect 1 
of the Act of 1890 shall he read as follows ' — 

“An instrument chargmg or creatmg any security on, or de- 
claring trusts of imported goods given or executed at any time 
prior to their deposit m a warehouse, factory, or store, or to their 
being reshipped for export, or dehvered to a pui chaser, not being 
the person giving or executing such instrument, shall he deemed a 
bill of sale within the meaning of the Bills of Sale Acts, 1878 and 
1882 ” 


vii, — ^After-acquired Chattels — By the Act of 1882, it is 
enacted as follows . — 

Sect 4 “ Eveiy hill of sale shall have annexed thereto or written 
thereon a schedule of the personal chattels comprised in the bill of 
sale, and such bill of sale, save as hereinafter mentioned (js), shall 
have effect only in lespect of the chattels specifically described in 
the said schedide , and shall he void, except as against the grantor, 
in resiiect of any personal chattels not so specifically described ” 

Sect 5 “Save as hereinafter mentioned, a hill of sale shall be 
void, except as agamst the grantor, in respect of any personal 
chattels specifically described in the schedule thereto, of which the 
grantor was not the true owner, at thef time of the execution of the 
biU of sale ” 

But sect. 6 thereof excepts out of these sections growing 
crops separately assigned or charged, and fixtures, plant or trade 
machmery substituted for fixtures, plant, or trade machinery 
specifically described in the schedule (g). 

The effect of these sections (except as regards the articles 
excluded hy sect 6) is to render nugatory, except as against the 
grantor, any attempt to assign or charge, hy a hiU of sale given 
by way of security for payment of money, any after-acquired 
chattels of the grantor, whether specifically described or not. 
And, by the operation of sect 9 of the same Act, such a bill of 
sale, purporting to assign after-acquired chattels hy a general 
description, is absolutely void, even as against the grantor 

(o) 54 & 66 Vict c 35 the exception of the things mentioned 

(p) The words, <<save as hereinafter in sect 6 

mentioned,” apparently refer to the {^) See this section set out posi, 
exception as regards the grantor in the p 216 
last danse of this section, as well as to 
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himself, as not being in accordance with the statutable form (r). ciliptebsiy 
T he result is that the law relating to assignments by way of 
mortgage of after-acquired chattels (with certain exceptions), is 
virtually abiogated so far as* regards instruments made on or 
after the 1st of November, 1882 

Inasmuch, however, as the inclusion in a bill of sale of after- Inclusion of 
acqumed projierty is nowhere expressly forbidden by the Act 
of 1878 or the Act of 1882, questions may, possibly, still arise 
under bills of sale made previously to that date, and kept alive Noveinber, 
by re-registration, or may arise as between grantor and grantee 
under the Act of 1882, and, accordingly, the former law as to 
assignments of after-acquired chattels will be here very briefly 
noticed. 

As a general rule, an assignment would not at common law After- 
have passed chattels not in existence, or not m the ownership of chattellfnot 
the grantor, at the time of the assignment, unless the grantor f 
did some act after he acquired the property in fuitherance common laiv 
of the origmal disposition and amountmg to a ratification 
thereof (s), or, unless the mortgage was so framed as to give to 
the mortgagee licence or a power of semng future chattels of 
the grantor as they should be acquired by him and brought 
upon the premises, and such licence is acted upon (t). 

But in equity, where the assignment included future chattels, ^ 
or if there was a covenant that all future chattels should be 
included in the security, the interest in such future chattels 
passed, and attached without possession as soon as the chattels 
were brought on the premises {li) 

Where a bill of sale included future chattels brought on the 
premises, and the mortgagor became bankrupt and was dis- 
charged, it was held that the security did not include chattels 
brought on the premises after the discharge, for that the assign- 
ment of those chattels amounted only to a contract to assign 
from which he was released by the discharge (^) 

A power to seize after-acquired goods might be mserted m a Power to 

seize {ixter— 


(r) Thomas v 13 App Oas 

506 , Madden^ JBest 4 Oo y Oppenhewiy 
60 L T 962 

(s) Bao Max , r 14 , Perk Profit, 
Bk tit Grtanti^^ pi 65 

(^) For Tmdal, J , m Zmn v Thotn- 
toUf 1 0 B 379 See Oatr v Alloit, 
27L J Ex 385 

(m) Kolroyd v Mmshall^ 10 H L C 
191, CongievoY 10 Exob 298, 


JSope Y Kayhy^ 5 E & B 830 , Qary 
Y Acraman, 11 Exoh 666, LommY 
Buxtm, L R 6 0. P 107 , Beldmg v. 
Beed^ 3 H & 0 956 See Beeves v, 
Barlow, 12 Q B B 436, 0 A 

(a?) Collyer v Isaacs, 19 Ch D 342, 
C A See Thompson v Cohen, L E 
7 Q B 527 , Cole y Kemot, L R 7 
Q B 634, n 
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acquired 

chattels 


Effect of 

Judicature 

Act 


Intention to 
include after- 
acquired 
chattels must 
be clear 


After- 

acquired 


^ mortgage deed, and would operate by way of licence, which, 
being for valuable consideration, wwld be irrevocable (y) Such 
a power followed by actual seizure, vested the property, at law, 
in the grantee (;s) ; and a power to seize would, without actual 
seizui’e, create a good equitable charge upon after-acquired 
chattels, which would have priority over execution creditors (a) 
If the licence were not so framed as to operate in equity as a 
present assignment, and if the grantor were to become bankrupt 
before seizure, the title of his trustee in bankruptcy would 
prevail (b ) ; hut a power to seize future chattels would not of 
itself make a hill of sale fraudulent and an act of bankruptcy (c) 

The effect of the Judicature Act, 1873 (d)^ is not to abolish 
the distinction between legal and equitable interests, but merely 
to enable all branches of the High Court to administer both 
legal and equitable principles ; and, accordingly, notwithstanding 
this Act, an assignment of after-acquired chattels still passes 
only an equitable interest to the assignee, and if, after the 
chattels have come into existence and before the mortgagee has 
taken possession of them, another person, without notice of the 
mortgage, acquires the legal title to the chattels, his title will 
prevail, both at law and in equity, against that of the mort- 
gagee (i^). 

The intention to include after-acquired property must he 
clear, and will not be inferred from doubtful expressions (/) 
And, accordingly, a bill of sale of the furniture and effects m a 
certain house, or of bricks, &o , upon certain building land, will 
not pass after-acquired chattels, though there is a power to enter 
and seize all goods which may he npon the premises (g). 

After some conflict of opinion, it is now settled that an 


(y) Ztmn v Thornton, 1 0, B 886 
But see Carr Actaman, 11 Exch 
566 

{z) Congreve v, Eietts, 10 Exch 298 , 
Koge V Bayleg, 5 E & B 830 See 
Cole V, Kemoi, L R 7 Q B 634, n , 
Motrzsv Delohhel-Flipo, (1892) 2 Ch 
352 

{a) langton v JSoiton, 1 Ha 549, 
Eobovd V Mat shall, 10 H L 0 
191 

{b) CmrY Aotaman, 11 Exoh 666 
See, also, Meeie v Whitmore, 4 He G 
J & S 1 , Carr v. Allatt, 27 L J Ex 
386 , Mrotm v Bateman, L R 2 C P. 
272. 


16 




Sutton V. Cruttwell, 1 E & B 


11 


(d) 36 & 37 Vict c 66, s 25, sub-s 


(e) Joseph V Lyons, 15 Q B D 
280, C A , Sallas v Bobtnson, 15 
Q B D 288, C A 
(/) Tapfielk v Sillman, 6 Man & 
Gr 245 


ip) Ibtd , Beeves v Whitmote, 4 De 
G j & S 1 , JSxp Btephmson, De G 
586 See also Bladden v Sergeant, 1 
F & F 322 , Xttm y Thotnton, 1 0. B 
379 , Gale v Butnell, 7 Q B 850, 
BogersY Kennay, ll Ifvoz 14, JPlattY 
Bromage, 24 L J Exch 63 , Collyer v 
Isaacs, 19 Oh D 342 
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assignment in a bill of sale not falling within the Act of 1882, chapter xjt 
expiessly including after-acquired chattels, will be valid and chattels must 
efiEectual if the chattels can be ascertained at the time when the 
security is enforced, though they may not be capable of ascer- 
tainment at the time when the security is given (/?). 

An assignment may, however, be so vague and uncertain 
that the Court will be unable to give it any effect (i) 

The biU of sale of future chattels is generally made wdth 
reference to some specific place, and where it extended to chattels 
in a house, or elseiihere^ it was held not to be effectual (A) 

viii. — The Schedule or Inventory, — ^As regards bills of sale by The schedule 
way of security for money, made or given on or after the w^ventory. 

1st November, 1882, sect. 4 of the Act of that year requires 
every such bill of sale to have a schedule of the personal chattels 
comprised therein. 

This enactment deals with the material precision of the 
description as distmguished from the form thereof, which is dealt 
with by sect 9 of the same Act Thus, a biH of sale which in 
the schedule thereto annexed specifically describes the chattels 
personal assigned with sufficient precision to satisfy the require- 
ments of sect 4, but also includes in such schedule realty or 
chattels real, will be absolutely void as departing from the 
statutable form prescribed by sect. 9 {]) On the other hand, if 
a bill of sale in the form given by the Act is followed by an 
inventory which describes chattels, but as to some of them con- 
tams no specific description, such bill of sale, being in accord- 
ance with the form, could not be avoided by sect 9, but being 
imperfect under sect 4, it would be avoided as to the chattels 
imperfectly described against everyone but the grantor (w^), 

Formerly a schedule or mventory annexed or referred to m a Whetiier 
deed was not deemed to be part of the deed, and would not have ^ 

been altered to enlarge the operation of the deed by making it operation of 
mclude things not covered by the general description of the par- 
cels. So where a mortgage of chattels referred to an inventory 
for more particular enumeration, stock-in-trade included in the 

{h) Taitbyv OffietalMeceiver^lZ J Q. B 681, Clemmta v Matiheus^ 

Oas 523 See Lmarm v Andrade. 6 11 Q B D 808,812, Ernes y 

0. P D 318 12 Q B D 437 

(t) Ee 2)' Epineuilf Tadman y 12 {1) Cochrane y BntwistU, 25 Q B D* 
neml, 20 Oh D 758 116, 0 A 

{k) Eeldxng v Eead^ 34 L J Exch (m) Eer Pry, L J , m Kelly ^ Co Y 
212 Andxade, 5 C P. Kellond, 20 Q. B. I) 669, 0 A. at 

D 320, and Zeatham y Amor, 47 L, p* 574, 
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— inventory, but not mentioned in the deed, was held not to pass 
by it (;<). It would seem, however, that the effect of the re- 
quirement of sect 4, that every bill of sale shall have annexed 
thereto, or written thereon, a schedule or inventory, is to make 
such schedule or inventory a necessary part of the deed, and 
that every article specifically mentioned in such schedule or in- 
ventory will be included m the security (o) 

even under the former Bills of Sale Acts, 
tion of deed it was repeatedly held that if a bill of sale contained in its 
operative part a general description of the parcels, referring to a 
schedule for more particular description, only such articles as 
vrere sj)eeifically described m the schedule would pass by the 
' _ deed This rule is expressly enacted, except as agamst the 

Act of 1882 

hut not received by the grantor till 

. - , , .. pass if sujSciently described 

111 the schedule (< 2 ) — _ _ ^ 

What The description of the mortgaged chattels in the schedule to 

schedule''^ the bill of Sale must be sufficiently precise to render the chattels 

sufficient. capable of identification The chattels must be as specifically 

described as is usual in such inventories as are usually made 
for business purposes with regard to the particular subject- 
matter {i ) So the following description in the schedule to a 

hill of sale given by a picture dealer — ‘‘at 47, M Street, 

450 oil paintings in gilt frames, 300 oil paintings nnframed, 
50 water-colours in gilt fiames, 20 water-colours unframed, 
and 20 gilt frames ’ — was held to be an insufficient description 
within the requirements of sect 4, it not being shown that the 
things described were all the things in the grantor's shop (s) 
Still less IS a mere general description sufficient, such as “ all 
household furniture and effects," or the like, at a certain 
place (t) But if it appears that articles described by way of 
enumeration in the schedule are the only articles upon the pre- 
mises answering the description, it would seem that the descrip- 
tion will be sufficient (w). So the following description in a 


Goods 

received after 


by sect. 4 of the 
after the execution ux a i 


(n) Mp 3‘a)d%ney^eMcMmus^'Lx E 
10 Ch A 322 

((?) ^QQMeUiUeY Sinngety 12 Q B 
B 132 

(p) Wood V. Mowehffe, 6 Exch. 407 , 
Mee V. J^arrm^ 16 L T N S 320 , 
Jlarn^nr Blmlbmn, 17 C B NS 
678 , limling r Stmrdf W N (1885) 
98 

(g) Sutim Y. Sathj 1 E & E 152 , 


SUddtn Y Sergeant^ 1 E & F 322. 

(r) P(£?J Lord Esher, M E , m Wi>tt 
Y BayineTi 20 Q B B 114, 0 A at 

p 118 

(«) W%tt Y Banner, sup Sea, also, 
Carpenter y Been, 23 Q B B 566 
{t) BodsftsY jkcbah, 13 Q B B 
794 

(«) SteJctey v Greenwood, 25 Q B 

D 277. 
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sehedule was lield to be sufficient — “ tbe whole of the chattels 

and things at present at W Vicarage, and consisting, 

aha, of study . 1,800 volumes of books as per 

catalogue ’’ — the articles not bemg individually described and 
the catalogue not bemg annexed to the schedule (.r). 

A mere clerical error in description, not calculated to deceive, 
wdl not avoid a bill of sale on the ground of misdescription of 
the chattels (y). 

Sect 5 of the Act of 1882 avoids, except as against the grantor, 
a bill of sale of chattels of which the grantor was not the true 
owner at the time of executing the bill of sale (s) 

The “ true owner ” of peisonal chattels within the meaning of 
sect 5 includes the person who is the legal owner thereof at the 
time of the execution of the bill of sale, whether he is also the 
beneficial owner or only trustee for another (a) 

A registered bill of sale by the equitable owner of goods which 
were in the possession of his trustee for sale, was held to be 
void (d) 

So, also, where a bill of sale was given to secure an advance, and 
subsequently the grantor became bankrupt, and the grantee, m 
ignorance of the bankruptcy, took a second bill of sale in sub- 
stitution for the first, it was held that, inasmuch as the grantor 
at that time had no interest or power over the goods, the 
second bill was utterly nugatory, and left the first bill un- 
affected (<?) 

Goods bought before, but received after, execution of a bill of 
sale, would be in the true ownership of the grantor, and have 
been held to pass if mentioned m the schedule (d), 

Although sect 5 seems to have been primarily aimed at assign- 
ments by debtors of future plant and stock in trade, the enact- 
ment clearly apphes also to other matters. 

Thus, where chattels were assigned by way of absolute gift 
by a deed which, though unregistered, was not absolutely void, 
and the grantor subsequently executed another bill of sale to 
secure an advance which was registered ; it was held that, at the 
time of the execution of the subsequent bill, the grantor was not 

(a) Davidson v Carlton Bml, (1893) ib) Chapman v. Knight, 5 C R I). 
1 Q B 82, 0 A 308. 

(^) Bvmmons v Hughes, 34 S J 659 U) Be Bat gen, Bxp Haslucl, (1894) 

Iz) Ante, p 210 1 Q B 444 

(a) Be Sai I, Bmp Williams, (1892) 2 (d) Sutton y Bath, 1 E & F 152 , 

Q B 691 Sladden v. Seigeant, 1 F & F« 322. 
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Joint owners 


Husband and 
wife 


Exception as 
to growing 
Cl ops and 
substituted 
fixtures 


Effect of this 
enactment 


the true o^uer of the goods, and, consequently, the bdl was void 
except as against the grantor (e) 

But a person who has given a bill of sale by way of security 
for an advance still has the equity of redemption of the goods, 
and remams the ti’ue owner ” thereof, so as to enable him to 
give a subsequent bill for the same goods (/) 

On avoidance of a bill of sale for want of renewal, the grantor 
will thereupon become the true owner of the goods, so as to be 
able to give a fresh bill of sale thereon (y) 

A joint owner of goods is a “true owner thereof” to the 
extent of his interest (h) go, also, a partner m respect of the 
property of a firm (i), 

A bill of sale was held to be vahd -which was given by a wife, 
without the conciUTence of her husband, of goods which were m 
the house in which they both resided together, and which by 
ante-nuptial agreement belonged to the wife for her separate 
use (7») 

By sect 6 of the Act of 1882, it is enacted as follows : — 

Nothing contained in the foregoing sections of this Act shall 
render a bill of sale void m respect of any of the followmg thmgs , 
(that IS to say) — 

(1 ) Any growing crops separately assigned or charged, where 
such crops were actually growing at the time when the 
bill of sale was executed 

(2 ) Any fixtuies separately assigned or charged, and any plant, 
or trade machinery where such fixtures, plant, or trade 
machinery are used in, attached to, or brought upon any 
land, farm, factory, workshop, shop, house, warehouse, or 
other place in substitution for any of the hke fixtures, 
plant or trade machinery specifically described in the 
schedule to such biU of sale 


The effect of this enactment is that bills of sale of growing 
crops though assigned separately from the land, and of substi- 
tuted fixtures and trade maobinery, are excepted out of the 
operation of the Act of 1882, so that such bills need not be in 
strict conformity with the statutable form prescribed by sect 19 
of that Act, and will, if duly registered, be valid as against not 


(e) Tuel V Sottihetn Counties Deposit 
JBanl, 42 Ch B 471, C A 

if) Thomas v Semles, (1891) 2Q B. 
408, 0 A. See Usher v Mai tin, 24 
Q B B 272 

Fenton v. 25 Q B B. 


(A) Dxp Draft, Re DwU, 63 L T 
289 

(») Rxp Bmmtt, Re Tamphn, W 
K (1890) 48 

Wahondy Goldman, 16 Q B B 
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only tlie grantor but all other persons, though such property is 
not specifically described in a schedule as required by sect 4, 
and though the grantor is not the true owner thereof at the time 
of the execution of the bill of sale as required by sect 5 

It would seem, however, that in order that crops may pass. Growing 
there must be already the foundation of an interest in the 
grantor (1), Thus, before the Bills of Sale Acts, it was held 
that the future fruits of an estate might be granted by a person 
having an mterest in the land(}^^); and that the next year’s 
wool of sheep belonging to^the grantor was capable of bemg 
assigned (n). If, however, there was a foundation of interest, it 
was not necessary that a grantor should actually be in possession 
of the property from which the produce assigned was to issue 
So a security was held to extend to growing crops on a farm not 
then occupied by the grantor (o), and to goods m a house after- 

After a bill of sale of growing crops by a tenant, the landlord Right to 
and tenant agreed to a surrender of the tenancy , the legal title 
in the growmg crops vested in the landlord, which the grantee 
under the bill of sale had no equity to displace, and the value of 
the crops bemg less than the cost of reaping and the rent due at 
the time of the surrender, under no view could the bill of sale 
holder claim anythmg (^). 

Before the present Bills of Sale Acts it was held that ma- Machinery 
chinery, substituted for machinery specifically assigned by way 
of mortgage, might be efEectually mcluded in the security (r). 

Horses of a cab proprietor are not plant ” withm the Plant 
meaning of sect 6 (2) of the Act of 1882 (s). 


jx, — Apparent Possession — Section 4 of the Act of 1878 
further enacts as follovrs : — 

Personal chattels shah he deemed to be in the ‘ apparent posses- What is 
Sion ’ of the person making or giving the bill of sale, so long as apparent 
they remain in or upon any house, mill, warehouse, building, works, possession 
yard, land, or other premises occupied by him, or as they shall be 
used and enjoyed by him in any place whatsoever, notwithstanding 
that formal possession thereof may have been taken by or given to 
any other person ” 


(Q Bac Max Rtile 14 

(m) Crfaniham v Hob 132. 

[n) Perkms, PI 90 

( 0 ) Can V AUatt,27h J Exch 385 
(«) Chidell V Calmoithj^ 6 0 B 
■ S ^71 ^ ^ 

{$) Clements v Matthews, 11 Q B 


D 808, 0 A 

(>) Molrt^yd V Marshall, 10 H L 
191 , Zeatham v Amor, 47 E J Q B 
581 , Zamutsy Andrade, 60 P D 320 
(«) London and n Counties Loan, 
&e £?o. V. (1897) 1 Q B 768, 

O A 
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This question 
not material 
as to bills of 
sale by way 
of secunty 


Avoidance of 
unregistered 
bills of sale 


Possession by- 
grantee 
within seven 
days 


Joint posses- 
sion of hus- 
band and 
wife 


This section is identical with sect. 7 of the Act of 1854, and 
the decisions as to apparent possession under the earlier Act 
appeal to he still applicable Inasmuch, however, as, hy virtue 
of sect 5 of the Act of 1882 («), the validity of hills of sale 
given after the 1st November, 1882, hy way of security, depends 
not upon apparent possession, hut upon true ownership at the 
time of giving the is obvious that, except as regards hills 

so given before that dateNand subsequently renewed, and as 
regards absolute bills of sale \^e consideration of which is not 
material to the present purpose), ^fe^^ctrine of apparent posses- 
sion is of no practical importance. decisions on apparent 

possession will, therefore, be here very hrfefly noticed. 

Before the Act of 1882 came into operatic©^ all bills of sale, 
whether given absolutely or by way of secunfy'^ were required 
by sect 8 of the Act of 1878 {t) to he registered wl?t^ the time 
and in the manner prescribed ; or, otherwise, such bDls of safe^ 
were to he deemed to be fraudulent and void as against trustees 
and execution creditors of the persons whose goods were com- 
prised m such bills of sale so far as regards chattels which, at 
the time of such person’s bankruptcy or liquidation or process 
executed, and after seven days after the makmg of the bill of 
sale, were in the possession or the apparent possession of the 
person making the bill of sale 

If, after any bill of sale, possession is taken by the grantee 
within the time prescribed by the Act, and retained, the case 
does not fall within the Act, and no registration is necessary, as 
there is not apparent possession ” withm that time (w). 

The occupation of the grantor must be an actual de facto 
occupation ; his being a tenant of the premises, but residing 
elsewhere, is not sufficient {x ) ; and wrongful possession takes 
the case out of the statute (y). The possession of the bailee of 
the grantor is the possession of the grantor (s). 

Where furniture was assigned hy a husband for valid con- 
sideration to a trustee for his wife’s separate use, and the furni- 
ture remained in the jomt possession of the husband and wife, 


(i) See ante, p 210 
(t) This section is repealed by sect 
15 of the Act of 1882, but so as\iot to 
affect -the validity of anything pre- 
■nously done 

(«) Marples v. 3 E & E 

610 , Mall V Map, 5 L T N S 398 , 
Molhnpmorth v WTi%te^ 6 L T. N. S. 


604, Q B , Exp Marm, sup , Ean^ 
hmyY White, 2 H & 0 300 , Mimster 
V Fnce, 1 F & F 686 
(a.) Eohtnsm v Briggs, L R 6 
Exc 1 See Exp, Morrism, Me Wes^ 
tray, 42 L T 158, 

{y) Exp Fletcher, 5 Oh I) 809, 0 A 
(s) Ancona v. Moyers, 1 Ex I) 285. 
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tlie assignment was held to fall within the Act, the joint posses- 
Sion not being sulEeient to prevent its operation (a) 

Where joint owners of chattels mortgage them hy an un- Jomt owners 
registered hill of sale, and one becomes bankrupt, his moiety of the 
chattels at the date of the hill of sale alone passes to the trustee 
(5), though he had subsequently purchased the other moiety (b) 

Where a purchaser of growing crops had taken charge and Growing 
employed labourers of his own to tend and cultivate them, the 
land remaining m the possession of the vendor, it was held that 
enough had been done to take the goods out of the apparent 
possession of the vendor (c) 

Where the grantor was manager of the business and used the Grantor 
furniture comprised in the bill of sale as part of his salary, the 
goods were held to be in his apparent possession (d) If a pur- 
chaser lets the chattels to the vendor without change of possession, 
the case falls withm the Acts. 

When the debtor and his family were allowed the use of the Manm 

goods, they were held to be in bis apparent possession (e ) , although 

a man was formall^in possession for the grantee (/) It was 

otherwise wh^ace^tEe goods were under the control of the man m 

was there to see that the use was in accordance 

with the rights of the bill of sale holders (g). 

To satisfy the BiUs of Sale Acts, the possession must be 

apparent as weU as real (g ) ; but under the order and disposition 

clause in bankruptcy, a real possession, even though it be friendly, 

is sufficient (h ) ; and where some part of the grantor’s family 

only was left in possession, the deliveiy was held complete (j) 

By packing up to send away, the grantee takes possession other acts of 

within the Act (A) An advertisement for sale by the grantee 

in possession, though in the house of the grantor, was sufficient 

possession in the former (/) , but a placard for sale, not specifymg 

for whom, amounted to nothing (i) 

* 


{a) Ashton y Blaelhhaio^ L R 9 
Eq 610 See Minister y Bnce, 1 E 
& E 686 » Moynolds Y BowUy, L B 
2 a B 474 

[b) Bxp Brown^ Re Reed^ 9 Oh I) 
389 0 A 

{c) Go'ngh y Rverard, 2 H & 0 1 , 
doubtmg Shertdan v MoGminey^ 11 
n Com L B 506 

Bxelard v MionayOi 1 Ex D 
364, Biestonx lamonty 1 Ex I) 361, 
Lincoln Wagon Co v Mumfotd^ 41 L T 
666 


(e) Rxp Jaiji L B 9 Oh A 697 
(/) Exp Eoomm, L B 10 Eq 63 , 
Exp lemSi L B 6 Oh A 626, 
Exp Mutton^ LB 14 Eq 178 , Seal 
Y Glandge, 7 Q B L, 516, 0 A, , 
Exp Mortloch, W. N (1881) 161 
( 5 ?) Re EranciSt 10 Oh I> 408, 414, 
0 A 

(h) Re ErmeiSf 10 Oh D, 408, 0 A 
(t) Bavies v Jones, 10 W B 779 
(A) Exp Jay, L B 9 Oh A 697 
(/) Emanuel v Bridger, L, B 9 Q B 
286 
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Demand 

msuffioient. 


Possesion of 
sheriff 


Bill of sale 
with power t 
sei^e, except 
in certain 
events, to be 
void. 


Actual possession must be taken by tbe grantee ; a demand, 
accompanied by a threat to take the goods by force, will not be 
sufficient the effect of such demand is different under the 
reputed ownership clause m bankruptcy, for after demand the 
goods cannot be said to be in the possession of the debtor with 
the consent of the true owner (the creditor) (n) 

Where a biU of sale holder put a man in possession of the 
grantor’s premises and advertised his goods for sale, but allowed 
the grantor to remain in the house, it was held that this 
amounted to taking actual possession of the goods (o). 

Possession of the sheriff under an execution by the grantee or 
a third person at the time of filing the petition for bankruptcy, 
takes the case out of the statute (p), although the name of the 
grantor, with that of another person, is on the door of the work- 
shop (p) So, also, it would seem, possession by a receiver (^) 

Where the holder of an unregistered bill of sale seized the 
goods comprised therem, and afterwards sold them bond fide to 
the son of the grantor, in whose home the grantor lived, it was 
held that the biU of sale, being satisfied and gone, the Bill of 
Sale Act did not apply, and that the goods were not in the 
apparent possession of the grantor so as to render them liable to 
seizure by an execution creditor (r) 

X. — Power of Seizure. — By sect. 7 of the Act of 1882, it is 
enacted as follows : — 

Personal chattels assigned under a bill of sale shall not be hable 
to be seized or taken possession of by the grantee fox any other 
than the following causes — 

(1.) If the grantor shall make default m payment of the sum or 
sums of money thereby secured at the time therem pro- 
vided for payment, or in the performance of any covenant 
or agreement contamed m the bill of sale, and necessary 
for maintainmg the security , 

(2.) If the grantor shall become a bankrupt, or suffer the said 
goods, or any of them, to be distramed for rent, crates, or 
taxes , 

(3 ) If the grantor shall fraudulently either remove or suffer the 
said goods, or any of them, to be removed from the 
premises ; 

(4 ) If the grantor shall not, without reasonable excuse, upon 

(w) Ancmay 1 Ex D 285 (o) Smithy T 182 

See JSxp Oonmiftg, L R 16 Eq 414 {p) Exp Saffery, 16 Oh, D 668, 

(«) Brewin y Shorty 1 Jur N* S 0 A 
798 , Exp Korth- Wester n Bank, L R (^) Taylor y Eclersley, 6 Oh. D 740, 

15 Eq 69, Exp L R 8 0h A [r) Sutre v. Cookson^ 49 L T 736, 

48, Exp Ward, L. R. 8 Oh, A 144, 0 A 
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demand in writing by the grantee, produce to him his last csapteesiv 
receipts for rent, rates, and taxes , 

(5 ) If execution shall have been levied against the goods of the 
grantor under any 3 udgment at law , 

Provided that the grantor may, within five days from the seizure 
or taking possession of any chattels on account of any of the above- 
mentioned causes, apply to the High Court, or to a judge thereof 
in chambers, and such Court or judge, if satisfied that, by payment 
of money or otherwise, the said cause of seizure no longer exists, 
may restrain the grantee from removing or selling the said chattels, 
or may make such other order as may seem just ’’ 


This section incorporates into every bill of sale an implied Effect of this 
power of seizure m any of the events mentioned (s) But an 
express power to seize the chattels may be inserted in a bill of 
sale, provided such power does not purport to be exerciseable in 
any event not specified in the section (t), and if the bill contains 
a proviso that there shall be no seizure for any cause other than 
those mentioned in the section (w). 

Sect 7 applies to goods seized after the commencement of the 
Act under a bill of sale registered before the Act (v) 

If the bill expressly or imphedly provides for the seizure of 
the goods for any cause other than those specified in sect 7, the 
|jilL mlHb e- v oid (y) ; and m that case the proviso wiU not save 
the bill (z). 

The default in payment giving nse to the power of seizure (i) Default m 
must be default “ in payment at the time provided by the bill 
of sale A power to seize in default of payment on demand (<af), 
or within a speoifl.ed tune after demand (6), will avoid the bill. 

Default in payment of capitalized interest cannot be made 
enforceable by seizure (c). 

The power will be exerciseable on default in payment of any 
one instalment, though the biU contain no express provision to 


effect (d), 

^^®N|jj7ould seem that the power of seizure, being by sect. 7 Default m 

chattel^.yoiseable on default m performance of a covenant ol^ove^ts 
holding c 


By se(^ ^ JSmnSy 18 Q B D 

/ V a -rScial Meoeivei , He Mo^ i itt. 
ip) See %2, O A 
Tjp 170 ee YaUtitme, W N (1883) 

ton, 11 Q B B 301 
Burtan^ 11 Q B. D 

?W5, Exp Feareef 25 Ch 


(a) Sethei ington y. Bro<»ne, 13 Q, B 
D 789, C A 

{b) B%shop y Beale, 1 T L R 140 , 
Olemson v Townsend, 1 0. & E 418 
See SibUy v Siggs, 15 Q B X), 619, 
aud see further on this point, post, 
p 237 

(i?) Davis yr Burton, 11 Q B D 537, 
0 A 
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Possession of 
slienff. 


Actual possession must be taken by tbe grantee ; a demand, 
accompanied by a threat to take the geods by force, will not be 
sufficient (w 2 ), the eSeot of such demand is different under the 
reputed ownership clause in bankruptcy, for after demand the 
goods cannot be said to be in the possession of the debtor with 
the consent of the true owner (the creditor) (n) 

Where a biU of sale holder put a man in possession of the 
grantor’s premises and advertised his goods for sale, but allowed 
the grantor to remain m the house, it was held that this 
amounted to takmg actual possession of the goods (o) 

Possession of the sheriff under an execution by the grantee or 
a third person at the time of fllmg the petition for bankruptcy, 
takes the case out of the statute (j^), although the name of the 
grantor, with that of another person, is on the door of the work- 
shop (p) So, also, it would seem, possession by a receiver {q) 
Where the holder of an unregistered bill of sale seized the 
goods comprised therem, and afterwards sold them bond fide to 
the son of the grantor, in whose home the grantor lived, it was 
held that the bill of sale, being satisfied and gone, the Bill of 
Sale Act did not apply, and that the goods were not in the 
apparent possession of the grantor so as to render them liable to 
seizure by an execution creditor (> ) 


X. — Power of Seizure — By sect. 7 of the Act of 1882, it is 
enacted as follows : — 


Bill of sale 
with power to 
seize, except 
in certain 
events, to be 
void 


‘‘Peisonal chattels assigned under a hill of sale shall not be liable 
to be seized or taken possession of by the grantee for any other 
than the following causes — 

(1 ) If the grantor shall make default in payment of the sum or 
sums of money thereby secured at the time therein pro- 
vided for payment, or in the performance of any covenant 
or agreement contained in the bill of sale, and necessary 
for maintainmg the security , 

(2 ) If the grantor shall become a bankrupt, or suffer the said 
goods, or any of them, to he distramed for rent, crates, or 
taxes , 

(3 ) If the grantor shall fraudulently either remove or suffer the 
said goods, or any of them, to he removed from the 
premises , 

(4 ) If the grantor shall not, without reasonable excuse, upon 


(m) Ancona Y Mogms^ 1 Ex D 285 (o) Smithy WalJ^lSh T 182 

See Exp Cmnmgy L B 16 Eq 414 ip) Exp Baffery. 16 Ch D 668* 

(n) Ermin v Short, 1 Jur IST S O A 

7^8 , Exp EoHh^WeHson Eml, L E {q) Taylor v MohersUy, 5 Ob D 740 

15 Eq 6^ y Exp ECatriSyJj B 8 Gb A. (r) Btiire v Cookson. 49 L T 736, 

48, Exp Ward, L B 8 Cb A U4, C A 
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demand in writing by tbe grantee, produce to him his last chapteexw 
receipts for rent, rates, and taxes , 

(5.) If execution shall have been levied against the goods of the 
grantor under any 3 udgment at law , 

Provided that the grantor may, within five days from the seizui’e 
or taking possession of any chattels on account of any of the above- 
mentioned causes, apply to the High Court, or to a judge thereof 
in chambers, and such Court or judge, if satisfied that, by payment 
of money or otherwise, the said cause of seizure no longer exists, 
may restrain the grantee from removing or selling the said chattels, 
or may make such other order as may seem just ” 


This section incorporates into every bill of sale an implied Effect of tins 
power of seizure m any of the events mentioned (s). But an 
express power to seize the chattels may be inserted in a bill of 
sale, provided such power does not purport to be exereiseable in 
any event not specified in the section (t), and if the bill contains 
a proviso that there shall be no seizure for any cause other than 
those mentioned in the section (w). 

Sect 7 applies to goods seized after the commencement of the 
Act under a bill of sale registered before the Act (r) 

If the bill expressly or impliedly provides for the seizure of 
the goods for any cause other than those specified in sect. 7, the 
wiH r b e- v oid (y) ; and in that case the proviso wiH not save 
the bill (s). 

The default in payment giving rise to the power of seizure (i) Default lu 
must be default m payment at the time provided ” by the bill 
of sale A power to seize in default of payment on demand (a), 
or within a specified time after demand (6), will avoid the bill. 

Default in payment of capitalized interest cannot be made 
enforceable by seizure (c). 

The power will be exereiseable on default in payment of any 
one instalment, though the bill contain no express provision to 
that effect (d) 

JJ-5?puld seem that the power of seizure, bemg by sect. 7 Default m 
made e:^^<^iseable on default in performance of a covenant or^v^^ts 


(s) Waain% ^ 18 Q B D 

386, 0 A 

it) Bxn Meceivei , Mot ) itt^ 

18 Q B I) f ^2, 0 A 
(«) r ^ Valent%ne^ W N (1883) 
226 See 

Gas at p S19 ' ^ ^ 

(ip) Coti II Gt B* D SOI 
0/ 7 11 a B D 

537, 0 A I 

{z) Me Pmret, 25 Oh 

D 656 


(«) Setlw) inaton v Groome, 13 Q B. 
D 789, 0 A 

(b) Mishqp v JSeate^ 1 T L R 140 , 
Olemon v Townsend, 10 & E 418 
See Sibley v 15 Q B D, 619 , 

and see further ou this point, post, 
p 237 

{c) JDavisy Burton, HQ B. D 537, 

0 A, 

(<f) Me Wood, Bosp Woolfe, (1894) 

1 Q B 606 
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necessary for 
mamtammg 
the secunty. 


(2) Bank- 
ruptcy, 


or distraint 
for rent, &o 


necessary for maintaining tlie security, will not be exerciseable 
on default in observance of a negative covenant (<?) And pos- 
sibly an attempt to make an express power so exeroiseable nugbt 
be held to vitiate the bill 

Covenants to pay rates, rent, taxes, &e (/), to pay insurance 
premiums and produce receipts (^), to repair or replace chat- 
tels (Zt), have been held to be covenants necessary for maintaining 
the security, on the breach of which the power of seizure will arise 

The statutable form permits tbe insertion of terms which the 
parties may agree upon for ‘^maintenance of the security’’ (t), 
but such agreement will not make the terms “ necessary” if they 
really are not so (j) , and an attempt to extend the power of 
seizure to breach of any such agreed terms as are not necessary 
will vitiate the bill (A). 

The words m a hill of sale, “ if the grantor shall do or suffer 
any matter or thing whereby he shall become a bankrupt,” were 
held to be substantially the same as “ if the grantor shall become 
a bankrupt,” and to be within sect 7, cl 2 (1) 

For the purposes of the Bankruptcy Act, 1890, the word 
“bankrupt” is thereby meant to include a compounding or 
arranging debtor (m) , but it is doubtful whether a composition 
or scheme of arrangement would give use to the power of seizure 
under this section 

The mere commission of an act of bankruptcy without adjudi- 
cation will apparently not be sufficient (ji). 

If the grantor becomes bankrupt after seizure, the trustee in 
bankruptcy can only redeem by paying the whole amount ovdng 
on the bill of sale (a) 

A landlord’s right to distrain is paramount to a bill of sale. 
But some things are not distramable at common law, viz , 
fixtures, things delivered to a person to be carried or worked in 
the way of his trade or business, cocks or sheaves of corn, things 
in actual use, and things m the custody of the law ; also, pro- 


(e) 'Ey die v. Waiden^ 3 Ex B, 72 
(/) Tm ner v Gulpan^ 58 L T 340 , 
W N (1888) 225 

{ff) Manmond v Eochtng^ 12 Q B 
I) 291 , HmffY Talenti7U,'W N (1888) 
226, Watkins r JEvans, 18 Q B D 
386, 0 A 

(h) Comohdated Credit Cot porattm v 
Gmney, 16 Q B B 24 , Furdir v Cohb. 
18 Q B. B 494, 0. A 
{%) Seepo5^, p 234 


[j) Furhm v Cobbi snp at pp 505, 
506 

(A) Bianeki v Qfoid, 17 Q B B 
484 , Jtcal and Fetsonal Advance Co y 
Cleats, 20 Q B B 304, C A 
U) Fa-p Allam, Fe Munday, 14 

Q B D 43 

(m) 58&64yict c 71, S 3 (16), (17) 

(«) Giltoy V Bowey, 69 T 223 
(o) Me Wood, Fxp (1894) ^ 

1 Q B 605 ^ ^ 
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Yided tliere is suffleient distress besides, beasts of the plough and 
instruments of husbandry, and the instruments of a man’s trade 
or profession (p) 

By sect 13 of the Act of 1882, chattels seized are to remain 
on the premises, and not to be removed or sold until after the 
expiration of five clear days from the day of seizure During 
this period such of the chattels as are distramable will continue 
liable to distraint But the holder of a bill of sale may, with 
the consent of the grantor, remove the chattels either before 
seizure {q), or within the five days thereafter (r ) ; and thereupon 
the chattels will become the property of the holder so as to 
exclude the operation of the statute 2 Greo II o 19, by which 
landlords are empowered to follow goods fraudulently removed, 
or recover double value ; nor will the landlord have any right 
of action in respect of such removal 

It seems that a landlord who has distrained is not bound to 
hand over any surplus chattels, or proceeds of sale thereof, to 
-the holder of a bill of sale of which he has received notice after 
distramt (s). 

‘Where a grantee of abiU of sale, at the request of the grantor, 
paid out the landlord, who had distrained, and the grantor failed 
to repay to the grantee the amount so paid, the grantee was 
allowed to seize and sell the chattels comprised in the bill of 
sale {t). 

As a general rule, a grantee who has paid out a distraining 
landlord is entitled to be reimbursed by the grantor the money 
so paid (u). 

If a landlord distrains chattels, part of which are and part are 
not comprised in a bill of sale, the holder may require the goods 
not so comprised to be first applied in payment of the rent (^) 

A bin of sale holder who delays taking possession of chattels 
tiH after expiration of the lease of the premises in which the 
chattels are, may be treated as a trespasser, and restrained from 
holding or selling the chattels (y) 

By sect. 14 of the Act of 188^ a bill of sale withm that Act 

{p) See Byth & Jarm Conv vol 3, (^) Cowley v W N (1884) 77. 

pp 170 et seq (4th. ed ) See also Lyon [m Mdmmds v Walhngford, 14 Q 
& Redman, Law of Bills of Sale, 140, B I), 811, G A , questioniug' England 

(q) Thornton v AdamSf 5 K. & S v Marsden, L B 1 0 P 529, The 

38 , Hash V Meats, 5 M & S 200 , Orchis, 15 P L 38, 0 A 

Fkteher v Manllier, 9 A & E 457 (af) Stephenson, De G- 586 

(r) Tomlinson v Consolidated Credit (y) Smith v Brown, 48 L J Oh 

GQiporation, 24 Q, B L 135, C A 694 See also Clements v Matthews, 

(«) Beans “v Wright, 2 H & N 627 11 Q B D 808, 0 A , ante, p 213* 
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(3) Fraudu- 
lent remo\al 


(4) Non- 
production of 
receipts for 
rent, &c. 

(5) Execution 


Proviso as to 
restraming 
grantee from 
seixmg goods 


is no protection against distress under a warrant for taxes or 
rates Where a local authority took proceedings for the recovery 
of rates levied under the Public Health Act, 1875 (s), in the 
County Court under sect 261 of that Act, instead of by distress 
warrant under sect 256, it was beld that sect 14 did not apply, and 
that the grantee of a bill of sale on the goods was protected {a) 
The question whether a removal is fraudulent or not is a 
question of fact (S) 

It would seem that, if a bill of sale comprises articles likely 
to be destroyed or injured by removal, an unqualified covenant 
not to remove the chattels without the consent of the grantee 
may be deemed a covenant necessary for the maintenance of 
the security within clause (1) of this section, so as, on breach 
thereof, to give the grantee a right to seize the chattels (c) 

Goods can only be seized under a bill of sale on the ground 
of failure to produce receipts, if such failure is without reasonable 
excuse (d) 

Where rent has been due only a few days, and the landlord 
has not yet required payment, this is a reasonable excuse for 
non-produetion of the last receipt {e). 

Where a judgment debtor after seizure under an execution of 
goods claimed by the holder of a bill of sale, and after an inter- 
pleader order had been made, filed a liquidation petition, it was 
held that the trustee in the liquidation was entitled to the goods 
subject to the claim of the bill of sale holder (/) 

But where an interpleader order is made, a claimant under a 
bill of sale is not entitled to demand from the shenfE any sum 
not included in the particulars of claim (^), 

As to the meanmg of the word judgment,” see the cases 
cited below (h) 

The powers of the Court under this proviso are discretionary (^), 
but will not generally be exercised except on the grantor 
bringing into Court the amount claimed by the grantee (/»); 


(c) 38 & 39 Vict 0 55 

(«) WtmbMmi Zocal3oa>dY XTnde}'> 
de^ttood^ (1892) 4Q B 836 
(^) John V Jmlins, 1 Or & M 227 
(e) Futbe't v Cobh, 18 Q B I) at 
pp 503, 504 , Seed y JB) adley, (1894) 
1 Q B 319, 0 A , Estp JPayne^ Re 
Coton f 56 L T, 671 , Re Faxton, Exp 
Rope, 60 L T 428 

(d) iFeardah Coal and Eon Co y 
Modson, (1894) 1 Q B 698, C A 

(e) Exp Cotton, 11 Q B D 301 


(/) Exp Sailing, Re Saydon, 7 Oh 
I) lo7j 0 A 

{ff) Socley Y Evans, 18 Q B E 
390, C A 

{h) Judicature Act, 1873 (37 & 38 
Viet 0 66), s 100, B S 0 1883, 
Ord XLII , rr 17, 24 But see 
metU Y. Crom, 4 Q B E 225 , Exp. 
Sehmits, Re Cohen, 12 Q, B E 609, 

(t) Exp Ccttm, 11 Q B E 301 , 
Sitkaon v B&i low, 23 Oh E 690. 

{k) S%U Y Kttkwood, 42 L T 105 
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tinless, in the opinion of the Court, the grantee is acting iin- 
reasonably (/). 

So it would seem that, if the seizure is on the ground of 
fraudulent removal of the goods, they must be replaced on the 
premises, so that the cause of seizure may no longer exist, before 
the grantor can seek rehef (/) 

The application for an injunction should be by summons, 
supported by an affidavit of the facts ; but the Court will not 
grant even an interim injunction unless the facts raise a pnma 
facie inference that the cause of seizure no longer exists {m) ; 
and an interim injunction will only be granted until a day 
fixed {m) 

By sect 13 of the Act of 1882 it is enacted, that — 

‘‘All personal chattels seized, or of which possession has been When 
taken after the commencement of this Act, under or by virtue of chattels may 
any bill of sale (whether registered befoie or after the commence- 
ment of this Act), shall lemain on the premises where they were so 
seized or so taken possession of, and shall not be removed oi sold 
until after the expiration of five clear days from the day they were 
so seized or taken possession of 

Where the holder of a hill of sale seized the chattels and, Remoyal to 
with the consent of the grantor, removed them within five days 
after seizure with a view to preventing the landlord distraimng 
upon them, it was held that the landlord had no cause of action 
under this section for the removal of the goods, and that, inas- 
much as the goods were the property of the holder of the hill of 
sale and not of the grantor, an action for double value under 
11 Geo. II. c. 17, s 3, would not lie for a removal 

Where a horse and cab, which were comprised in a hill of Gk>ods seized 
sale, were seized by a grantee in a public street and taken by 
him to his own yard where he kept them for five days, it was 
held that the grantee had reasonably complied with the req[mre- 
ments of this section, and that the grantor could not recover 
damages for wrongful seizure (c). 

After the expiration of the five days the grantor cannot main- Bights of 
tain trespass for removal of the goods, for he has no longer the 
present possession, actual or construotive, nor any legal right to 

il) JSielsm Y Barlm^ 23 Q B. D Oorp , 24 Q B B. 135, C A S^e 
690* ZaneY Tpler^b^lj J. Q B 401 

(m) Zatjm y Fern^ 6 Q B. B. 620 (o) O'MeiU v Cdy Fmanee Co^, 17 

(») Tomluison v. ComoMated Cicdit Q B D 234 

' VOL I. — R* Q 
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41 & 42 Vict 
c 31, s 8 


Repeal 


45 & 46 Yici 
c. 13, a 8 


Distinction 
between 
effects of 
these enact- 
ments 


Misstatement 
of considera- 
tion 


possession , but, until the goods are actually sold, he still has an 
equitable right to redeem them, and may claim damages for 
any injury done to the goods in removing them (p)* 

xi. — Statement of Consideration — ^By sect, 8 of the Act of 
1878, it was provided that every bill of sale should set forth the 
consideration for which such bill of sale was given, otherwise 
such bill of sale, as against trustees or assignees in bankruptcy 
or hquidation, or under any creditor’s trust deed, and as against 
execution creditors, should be deemed fraudulent and void 
This section was repealed by sect 15 of the Act of 1882, so 
far as relates to bills of sale given by way of security executed 
since the commencement of the repeahng Act, but not so as to 
affect the vahdity of anything done or suffered before that 
date (q) 

By sect 8 of the Act of 1882, it is provided that every bill of 
sale “ shall truly set forth the consideration for which it was 
given ; otherwise such bill of sale shall be void m respect of the 
personal chattels comprised therem/’ 

The effect of the two enactments is different. Under the 
former Act, the effect was to avoid a bill of sale which untruly 
stated the consideration only as against the persons specified in 
sect. 8 of that Act, but to leave it valid and binding as between 
grantor and grantee ; but under the present enactment such a 
biU is absolutely void even as between parties themselves in 
respect of the personal chattels comprised therein. 

Under sect. 8 of the Act of 1878, it has been repeatedly held 
that, if the consideration be not truly stated, the biE of sale, 
however honest, will be Yoid(r), 

The deed was held void in the following cases • — 

Where the consideration was stated to be 120/ , when really 
30/. was for interest and expenses, though the attestation clause 
was followed by a receipt which stated the consideration cor- 
rectly, Something was kept back for interest which could not 
be due, and the receipt was not part of the deed ( 3 ) • 

Where 700/. was the consideration stated, but 7/. 10a, was 

(i?) Johmon v Dipme, (1893) IQ (t) JSip Carte?, 12 Oh D 908, 
B 512, 0 A JExp. ITat Merc Banl, Be Maynes, 15 

. {q) Ufc l^Toveiaber, 1882 As to the Ch D 42, 0 A , W N 

exteat of the repeal, see Smft v (1881) SO, 0, A. 

Tannell, 24 Oh D 210 , Mall v. 8m%th, {$) JBxp. Ghanng Cross Bemk, B.' 
’W M (1887) 170, Bxp Jzmcl, Be Barker, n Ok D 35, 0 A 
ChamU. 23 Ch. D 409 O A. 
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retained for commission on the loan and expenses, and not 
stated (t) . 

Where part of the consideration was money to he paid at a 
future day to the landlord for rent not due at the date of the 
deed, hut not stated (u) : 

Where the alleged consideration was 312/. now owing/^ hut 
in fact 126/ , part of that amount, represented the liability of 
the grantee in respect of certain current hills accepted by him 
for the accommodation of the grantor, which were, in fact, after- 
wards paid by the grantee pursuant to arrangement (tv ) ; 

Where the consideration money was stated to be now paid,’^ 
but part of the advance consisted of bills of exchange payable 
twelve months after date (x ) ; so also where part was retained by 
the grantee to meet running acceptances and to defray certain 
agreed expenses (y). 

On the other hand, it is sufficient if the consideration is Whatstate- 
honestly and substantially stated, so as to show the true nature 
of the transaction 

A mere clerical error or slight inaccuracy in the statement 
will not avoid a bill of sale which is in other respects in con- 
formity with the Acts (a), if it sufficiently appears from the 
deed what the consideration really was (b). 

A statement that the consideration was “32/. or thereabouts,’^ 
was held to be sufficient (c). 

The consideration may be stated to be partly made up of the 
charges of the grantee’s solicitor for preparmg the bill (d), 

A solicitor acting for both grantor and grantee may, with 
the consent of the grantor, retain part of the consideration for 
costs of and incident to the transaction without that fact being 
mentioned in the biU (e). 

So, the grantor may hand back to the grantee part of the 


(t) MamiUon v Chainc^ 7 Q B D 
319, 0 A See JSxp Fvrth^ He Coxo^ 
him, 19 Ch. D 419, 0. A , Hxp, 
CMhNOJy He Hoffets. 16 Ch D 260, 
0 A 

(«) Hrp Ho^jJ/i, He BpmdUfy 19 Ch 

f . 98, 0 A 

{w) Mayer v Mxndkvieh^ 69 Jj T. 
^^00 See Baxlow v Mmd. (1897) 1 
5 5 B. 125 

(j?) He Moon, Hxp 0/. Hee , 4 
51 

(s') H%ehardi,m v MaiftSj 22 Q B D 


268, O A 

(5) Hodetts r Hoieiis, 13 Q B D. 
794,0 A 

(a) Hip JFintm, He Hothergill^ 44 
D T 323, 29 W R 675, O. A 

(6) HohcrU v HoberU, supra ; €eU%s 
T Tmm, T 387. 

(e) Sttyhes v L%Ule^ 18 Q. B. D. 32, 
G A. 

(if) Cohen v JSiygxm, 8 T L E. 8 
(#) Hxp Munt^ He Cam, 13 Q B D. 
36 See Mamlyn v. Betteley, 6 0 B. 
D 327 

Q 2 
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Meaning of 
“ considera- 
tion ” 


Bill of sale 
under 30^, to 
be void. 


consideration in respect of a debt then due or to accrue due (/). 
But not so if the grantor hands back money under pressure {g), 

A collateral agreement for the application of the money need 
not be stated, nor are recitals of the object and motive required (A). 

The word “ consideration ” means that which is in law the 
consideration for the giving of the instrument, not the sum 
secured by it (^}, The consideration was held to bo truly 
stated to be money lent, though it was a balance due on a 
statement of account (A) So, where the consideration was 
stated to be 400/ paid, although 200/. of it had been paid a 
few days before (/) 

So, where a hill of sale purported to he given in considera- 
tion of 1,500/ now paid,” but in fact the amount had been 
previously advanced and paid to the grantor on the security of 
a bill which was discovered, before registration, not to be in 
conformity with the Bills of Sale Acts, and which was accord- 
ingly cancelled, the consideration for the bdl was held to be 
truly stated {m) 

An agreement not to register, whereby the bonus was in- 
creased, is no part of the consideration, nor is it a condition or 
defeasance (n). 

In a bill of sale given by a purchaser to a vendor to secure 
the balance of purchase-money, the statement of the considera- 
tion as cash paid was held sufficient (c). A bill of sale stated 
the consideration to be in order to induce the grantee not 
to institute proceedings against him ISTo proceedings had 
been threatened ; the consideration was held to be sufficiently 
stated (i?). So, where the consideration was stated to be in 
part a covenant by the grantees, and no such covenant was 
contained in the bill of sale (q). 

By sect. 12 of the Act of 1882, every bill of sale made or 
given in consideration of any sum under 30/ shall be void ” 


(/) Michardson v 22 Q B. 

D. 268, O A , Cochrane v Dtxon* 3 
T. L R 717 

iff) JBishopT Consolidated Credit Cor- 
p07atwH, L T J (1886), p* 426 

[h) Exp National MocanUU Bank^ 
Be Mai^neSf 15 Gh B 42, 0 A See 
Mamlyn v Betielcy^ 5 C. P I> 327, 
^ Thomm v. CmrUs, (1891) 2 Q B 408, 
C.A. 

(0 Exp. QhaZhnor^ Be Boyers, 16 
C?Ii 0 260, G A. 

(h) Credit Co v. Bott, 6 Q B B. 

% C. A. 


(1) Exp Johnson, Be Chapman. 26 
Oh B 338 

(w) Exp Allam, Be Munday, 14 
Q B B 43 See Exp. Nelson, Be 
Eocladay, W N (1887) 7, G A 
'(«) Exp BoppUwell, Be Storey, 21 
Gh B 73, G A 

(o) Exp BoUand, BeBopm, 21 Gh. 
B 543, C.A 

{p) Be EotheryiU, 29 "W. B* 575, 
C. A 

(g') Boberts Y» Boherts, 13 B B. 
794, 0. A. 
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xii. — rorm of Bill of Sale xmder tlie Act of 1882 — By sect 9 
of this Act it is enacted that — 

A hiU of sale made or given by way of security for the pay- 
ment of money by the grantor thereof shall be void unless made 
in accordance with the form in the schedule to this Act annexed.” 


Although this section does not make imperative a literal con- 
formity with the statutable form, it enacts not only what a bill 
of sale must contain, but also what it must not contam, and 
renders void any bill which departs from the form m any 
material and substantial particular (?) The result is, that all 
bills of sale given as security for money are prohibited to which 
the statutable form is inappropriate (s) And, accordingly, 
licences to seize goods, inventions, receipts, powers of attorney, 
and other instruments falhng within the definition of a “ bill 
of sale ” given by sect. 4 of the Act of 1878 (t)y but incapable 
from their nature of being framed so as to be in accordance 
with” the statutable form, are no longer available as securities 
for money (w) If a biU of sale is not m accordance with the 
statutable form, the defect cannot be remedied by statements m 
the aflddavit filed on the registration, or by other evidence (i??) 

It makes no difference whether the money sought to be 
secured is payable by the grantor in respect of a loan or of 
any other transaction ; as, for instance, where a bill of sale is 
given to secure any moneys wliich the grantee may be called on 
to pay in respect of a guarantee given at the request of the 
grantor (^). 

A bill of sale which does not conform to the requirements of 
this section is void as against all persons, including the grantor 
himself (s). It is also void and altogether inoperative, not 
merely as regards the personal chattels comprised therein, but 
as to every part thereof, so that a covenant contained in it for 
payment of principal and interest thereon intended to be secured 
upon the chattels is also rendered void (a). 


(r) Thomas v Kelhj^ 13 App Oas 
506 See also Bxp Stanfo'^d^ 

17 Q B D 259, O A., Kelly v. 
Kellond, 20 Q B D 6§9, O A 
(6) Thomas v Kelly ^ sup at p 511, 
pe'> Lord Halsl)ury, 0 
{t) See anUf p 201 
(w) JBxp Tarsonsj Te Totinsend, 16 
Q B D 582, 0 A. 

(ar) Btid v Bavey^ (1891) 1 Q. B 29, 


at p. 31, 0 A. 

(y) Kuyhes v Little^ 18 Q B 3> 32, 

C A , Exp Off Bee , 2 Mans. 

208 

(z) Thomas v Kelly ^ 13 App Oas at 
p 511 

(a) JOavxes v, Ttees, 17 Q B I) 408, 
0 A , at p 412, per Bowen, L J. 
See Gnffin v TTmon Deposit Bmh. 3 
T.L.B 608, 
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Description 
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grantor’s 
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Trustee for 

grantee 

company 


A single deed may contain distinct and severaMe contracts or 
obligations ; if so, it may be valid as a security so far as relates 
to land or other property not being personal chattels ’’ ’within 
the meanmg of the BiUs of Sale Acts, though non-confoimity 
with the statutable form -will render it void so far as regards 
any pait of the instrument which appears as an integral part of 
a bill of sale in the schedule form (5) 

Whether the inclusion in a single deed of such other pro^Derty 
with personal chattels will of itself constitute a departure from 
the statutable form, so as to avoid the security as to the personal 
chattels, does not appear to have been expressly decided It is 
conceived that such would be the result, even if the assignments 
of the several hinds of property be kept separate and distinct, 
on the ground that such molusion would tend to render the 
deed less simple and intelligible, and to materially alter the 
legal effect of the instrument. It has been held that if per- 
sonal chattels and other property are comprised in a single 
assignment, and scheduled together, that of itself constitutes 
a departure from the statutable form of a bill of sale, which 
will vitiate the instrument as regards the personal chattels (c) 
The form requires the names and addresses of the grantor 
and grantee respectively to be stated, but does not require the 
parties to be otherwise particularly described Ambiguity of 
description of the grantee, if capable of ascertainment without 
the aid of extrinsic evidence, will not avoid a bill of sale (d) 
Indeed, in one ease it was held that a bill of sale was valid 
where the grantor’s Christian name was misstated in a bill of 
sale which was executed by him under such false name for the 
purpose of concealing the fact that he had given a bill of sale (e) 
It was held, under the Bills of Sale Act, 1854, that a bill of 
sale anight be taken in the name of a trustee for the person who 
actually advanced the money, though the trust did not appear 
on the face of the instrument (/). 


[b) Me JSui Exp By) »<•, 20 Q B 
D ?il0, C A See also Be G'Bv.yei, 
19 L B It 19, ^teicnsY 39 

W R 129, C A , Bansha. de Co , 
21 L B Ir ISI 

(ff) Cochrane v EntmsJe. 25 Q B 
D U6, C A 

(<?) Simmons v Woodiiatd, (1892) 
A. 0 100, BoUmi v Boleiniy (1895) 
1 Q B. 898 

(^) Jhwnes v. Salmon^ 20 Q B D 
776 See Exp M^Matiie, Be Woody 10 
Ch. D 398 0 A Cenhal Bank at 


London v Mawliots, 60 L T 901 
And see post, p 247 A deed will 
not, generally, be invalidated by reason 
of its being executed by a parfy under 
an assumed name, no fraud being in- 
tended See Leiyh v Leigh, 15 Yes 
100 , 10 B B 31 , Davies v Lowndes, 
2 So 103 , Doe v Yates, 5 B & A1 
544 , Be Matthews, 16 Beav 245 , 
Be James, 6 Exob 310, Be Dearden, 
5 Exob 740 

{/) Bobinson v. Colling wood, 17 0 B 
N S 777 
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A bill of sale may be given or taken in the incorporated chapter siv, 
name of a company (g). 

Though the payment of a single debt may apparently be Several 
secured to several persons jointly by a bill of sale (A), yet an 
attempt to secure several distinct sums payable to separate 
creditors by one bfll of sale will invalidate the instrument (^) 

The statutable form does not contain any recitals or expressly Eeoitals 
permit their insertion in a bill of sale. But recitals may be in- 
serted, if necessary, to explain the nature of the transaction or 
the intention of the parties (1). 

Undue prohxity of recitals may of itself vitiate a bill of sale 
for securing payment of money, as involving a departure from 
the simplicity ” of the statutable form (/). 

Sect. 9 of the Act of 1882 deals only with the form of the Considera- 
instrument, and though the statutable form prescribes that the 
consideration shall be stated, an untrue statement thereof does 
not constitute a deviation from the form, so as wholly to invali- 
date the instrument on that ground ; it will, however, be void 
^^in respect of the personal chattels comprised therein” by 
virtue of sect 8 of the same Act (m). 

By sect. 12 of the same Act, every bdl of sale made or given 
in consideration of any sum under 30/. shall be void {n). 

The mtroduction mto the assignment of the words as bene- Assignment 
flcial owner ” will avoid a bill of sale, as being an attempt to 
incorporate, by virtue of sect. 7, para (c), of the Conveyancing, 

&c Act, 1881, the covenant for immediate possession by the 
grantee on default and qmet enjoyment thereafter contamed in 
that section, and thereby to alter the legal rights of the parties 
from the rights which the form gives, having regard to the pro- 
visions of sect. 13 of the Bills of Sale Act, 1882 (o). 

The statutable form requires a present assignment of specific 
chattels to be described m the schedule annexed to the bill of assigned 
sale, and to be registered therewith (p). 


(^) Me Cunmngham ^ Oo , Atten^ 
oughts Gme^ 28 Oh D 682 See 
Shears v Jaool, L E 1 0 P 613 
(h) Maughan v Shurjge^ 17 0 B 
K S 443 

{i) Melville y Stronger ^ 13 Q B B 
392, 0. A But see Me Smithy 
Tatluel, 72 L T 69 
(X) MobertSY Moherts, 13 Q B B. 
794, 0 A , Stanford^ Me Barbery 
17 Q B B at pp 269, 270, p&r 
Bowen, B JT 


Mxp Stanford, Me Mm bery 17 Q 
B B 269, 0 A , at p 274, per Fry, 
L J . 

(m) SeseUine v. Simmonsy (1892) 2 
Q B 547, 0. A See sect 8 of tlie 
Act of 1882, a^fSy p. 226 

(n) See JDmis y» Usher, 12 Q B. B. 
490 

(o) Mxp Stanford, Me Barber, supra 

(p) Sect 10, sub-s 2, of Act of 1878, 
posit, p 243 
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Specific description means description with such particularity 
as is used in a business inventory of chattels {q) 

If the specific description of the chattels contained in such 
schedule is suflBcient for identification of the chattels, reference 
in the schedule to an unregistered catalogue will not restrict the 
description so as to avoid the bill (i ) 

The omission to state in the schedule the place where the 
chattels are located has been held not to vitiate the bill {s) 

An attempt to mclude m the assignment after-acqmred chat- 
tels, additional to (t), or substitutional for (w), specific chattels 
assigned, wiU vitiate the bill 

The question as to includmg m the assignment other pro- 
perty not being personal chattels ’’ has been already noticed (a?). 

The insertion of the words “ by way of security amongst 
the operative words of assignment is apparently not essen- 
tial (i/) 

The iirmcipal amount secured must be stated as a definite 
sum to be payable at a definite time, and consequently a bill of 
sale cannot be made to cover further advances of an uncertain 
amount which may or may not be made (s). So a bill of sale 
cannot be given by way of indemnity against habihty on a 
guarantee under which no sum may ever become payable, or if 
the amount payable and the time at which the hability wiU 
commence and require to be satisfied are uncertam (a). 

The rate of interest may be such as agreed upon between the 
parties, however high, and even unreasonable {b ) , but it must 
be rateable, and calculated up to the time when the principal is 
to be called in (c). And, consequently, an attempt to make a 
bill of sale secure capitalized interest will vitiate the bill (cl). 
The rate of interest chargeable on the loan must be speci- 
fied (<?). But the statutable form does not restrict the rate of 


(y) Cmpenter v J)eeny 23 Q B D. 
566, C A 

(? ) Ditvidson V Carlton Manl, (1803) 
1 Q B 8 >, C A 

(.9) Hvp EiU^Me Lane^ 17 Q B D 74 
(^) Thomas v Kelltf, 13 App Cas 
50b, ovenuling’ on tins point Jioherts 
V HohciU, 13 a B D 794, C A , 
Cios%) V MaxxieU, W 2*r (1885) 
95, C A 

(«) Madden v Oppenheim^ 60 L T 
462, Q B D See Lern v Folatl. 
W M (1886) 76, Q B B 
(j?) Ante^ p 230 

Mobeiis y Roheits^ 13 Q B. B. 


794, 0 A 

(z) Cool V Taylot^ 3 T L R 800 
{a) Mitghes v Little, 18 Q B. B 32, 
0 A , Mill, Exp Off Rec , 2 Mans. 
208 

(5) Exp Sfanfotd, Re Barhei, 17 
Q B B 259, 0 A See at p 263, 
pe} Lord Esher, M R 

(e) Mavis v Em ton, 11 Q B,B. 637, 
C A, See MasUnood v OmsoUdated 
Gudit , 25 Q B B 655, 0 A 

(d) Mavis V Eurton, supra 

(e) Elanlensiein v Robertson, 24 Q 
B D, 643 But see Wihon v Kirh* 

(1883) 40. 
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interest to a rate per cent, or per annum, and the rate may he cHiPTErsiv, 
specified as one shilling in the pound per month/’ or otherwise 
as agreed (/) The statement of a lump sum as payable for 
interest is not sufficient compliance with the form {g). 

It would seem doubtful whether a provision for the payment Bonus 
of a bonus can be mcluded in the security of a bill of sale ; at 
aU events a bill wiU be void, unless the amount sought to be 
made payable by way of bonus is distinctly specified as such {Ji), 

The prmcipal and interest are to be lepayable by instalments Instalmentp, 
Indeed, it has been said that the interest is an essential part of 
the mstalments made payable according to the form so as to 
give effect to a bill of sale, and that the mstalments must com- 
prehend not only the principal sum but the mterest (i) But 
the equality of instalments is merely directory, not obligatory, 
and a bill of sale may be valid although the sum lent, together 
with interest, is made payable at specified times by unequal 
mstalments {j). 

So, also, it is sufficient if a bill of sale provides for payment of 
principal and interest by equal instalments “ until the whole 
shall be paid,” the first payment to be made on a specified date, 
as the number of instalments and the time for payment of the 
last mstalment can be ascertained by calculation (A) And a bill 
of sale will not be avoided because the prmcipal and mterest 
cannot be exactly paid by instalments of the amounts sjpeci- 
fied (/), 

Oertamty in the time of payment is essential So a bill of Covenant for 
sale will be invalid if it contains a covenant to pay the sum ad- pn^ipai ala 
vanced and mterest on demand (/w), or within a specified time mterest. 
after demand («), even though it be provided that such demand 
shall not be made before a specified time (o) The absence of a 
covenant for payment vitiates a bill of sale (p) 


(/) Lumley v Simmons, 34 Ch D 
698, 0 A 

(jgr) Blmik&nsUvn v Boheytson, 24 Q 
B D 543 See Myeys v ElhoU, 16 
Q B D 626, 0 A , JExp Ahaham, 
Be Johnstone, 60 L T 184 , Maeey v 
Gilbert, W N (1888) 111. 

(A) Bams v Burton, 11 Q B D 
637, 0 A. , Myms'^ BUiott, sup,. Be 
Williams, Bxp Bearee, 26 Oh 33 656 ; 
SimmonsT (1892) A 0, 100 

(t) Ber Lord Halshuiy m Simmons 
V Woodward, (1892) A 0. 100, at 
p 107 

{j) Goldsiyom v Talley man, 18 Q, B. 
B. 1, 0 A , Vlemer, Mxp Bm^- 


lings, 18 Q B I) 489 See Simmoyxs 
V Woodward, sup 

(A) Be Bargen, Bvp B^ashicl, (1894) 
IQ B 444 SeeJSdioaydsY, ITayston, 
(1891) 1 Q B 225, 0 A 
(1) Zinfoof V Bochett, (1896) 2 Oh. 
835, 0 A 

{m) Methermgton r Groome,l$Q B. 
D 789, C A , Sibley r Riggs, 16 Q 
B JD 619, Mackayr Mbrnti, 34 W* 
B 433 

(») Bishop V. Beale, 1 T L B 140 ; 
Clewson v Townsend, 1 0 E 418 
(p) Sibley V Riggs, 15 Q B D 619. 
(p) BeMooye, Bxp Off Bee , 4 Mans, 

61 
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It has been held that the time for payment may he fixed hy 
reference to the happening of a specified event (^). 

But the time must he staled mth reference to an event which 
may never happen (r) 

There is no objection to a stipulation that, in case of default 
of payment of an instalment of prmcipal and interest, the whole 
of the debt shall forthwith become payable (s) 

It IS not necessary that the principal and interest should be 
made payable together. The payment of prmcipal may be 
postponed until the interest has been paid (if), and mce t^ersd (w). 

Where a bill of sale contained a covenant to pay the amount 
by equal yearly instalments, and also a covenant to pay mterest 
on the said sum ’’ at a specified rate quarterly, it was held, 
that the covenant as to payment of interest referred to the 
amount of prmcipal owing for the time being after some of the 
instalments had been paid, and, consequently, that the bill of 
sale was m accordance with the statutory form (ce). 

The prmcipal, with rateable interest, may be made payable 
in a single sum on a fixed date instead of by instalments, with (y) 
or without (z) a proviso that, if the grantor should not break any 
of the covenants nor become bankrupt, and should pay the 
prmcipal and interest by equal monthly instalments on specified 
days, the grantee should accept payment by such instalments. 

So, the principal may be made payable by specified instal- 
ments together with rateable mterest on the instalments for the 
time being remaining unpaid (a). 

The statutable form permits the insertion of terms as to 
insurance, payment of rent, or otherwise, which the parties may 
agree to for the maintenance or defeasance of the security’^ 
Such terms must be such as are necessary for the purposes 
referred to, in order to be enforceable by seizure of the goods 
under sect 7 of the Act of 1882. Agreement between the 
parties will not make a stipulation necessary ” if it is not so (Z»). 


{q) G^mmUr Monel, 24 L B Ir 
241 , BianeH r Ofcrd, 17 Q B B 
484, at p 487, per Bowen, L J 
(?) V Little, 18 Q B B 32, 

O A 

(s) Cochtam, Ee Bendall, 26 W. 
B 818, Lumhg v Smmom, 34 Ch. 
B 698, 0. A 

it) Ldwmds v Marston. (1891) 1 Q 
B B 225, 0 A 

(m) Goldsfrom v Tallermm, 18 Q B 
B 1, C A , Me Cleaver, Exp Maw- 


Imgs, IS Q B B 489, 0 A 
(x) Wm\daU Coal and It on Co v 
Mothon, (1894) 1 Q B 598, 0 A 
{g) Jratlinsr Mans, 18 Q B B 
386, 0 A 

(z) Exp Mayne, Me Cooke, 56 L T 
571, 35 W B 476 See Me Cleaver, 
Exp Mawhngs, 18 Q B B. 489, 0. A. 

(a) Mmhuood v Consolidated Credit 
Cb , 25 Q B B 555, O A. 

{h) Eurber v Cobb, 18 Q, B B 494, 
0 A. 
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Covenants for payment of insurance premiums and production chapteesiv 
to the grantee of receipts for the same, are covenants necessary Insurance 
for the mamtenanee of the security” and valid {e). And it may 
be stipulated that, on the grantor’s default, the grantee may 
insure, and that premiums j)aid by him with interest shall be 
repayable on demand, and until repaid shall be a charge on the 
property {cl) 

Where a bill of sale, given to secure money advanced by 
several creditors of a trader, contained stipulations that he 
should not durmg the continuance of the security obtain ciedit 
above a specified amount from any pei sons, except those creditors, 
without their consent, and that he would give them the greater 
part of his business, and keep proper books of account, and 
permit the grantees or their agent to inspect them it was held, 
that the insertion of these stipulations avoided the bill of sale as 
not in accordance with the statutable fox'm {e). 

A covenant to pay rent, rates, taxes, &o , and to produce Kent, taxes, 
receipts, is good(/). And it maybe stipulated that, on the 
grantor’s default, the grantee may make such payments to be 
repayable to him with interest on demand, and to be a charge 
on the property until repaid {g). 

Bills of sale have been upheld containing agreements to re- Repairs, &c 
place, or keep in repair, chattels which should become worn out, 
destroyed, injured, or deteriorated {Ji ) ; and that, on the grantor’s 
default so to do, the grantee might replace or repair the chattels, 
and that moneys expended by him for such purposes should be 
repayable to hiia on demand with interest, and be a charge on 
the property till repaid (^). 

Such stipulations as above referred to for securing to the 
grantee the repayment of moneys expended by him, though they 
may be insexted by agreement between the parties, are not 
necessary for the mamtenanee of the security” within the 
meaning of sect 7 of the Act of 1882 ; they are accordmgly 
enforceable by action on the covenant, and will have their effect 
when a foreclosure or redemption comes to be worked out \ but 


(<j) Buff V Valentine y W K (1888) 
225 , Sammond v Moeking^ 12 Q B B 
291 , JFatlins v Mans, 18 Q. B B 
386, 0 A 

(d) Exp Stanford, Ee Barber, 17 
Q B B 259, C A , Briggs y Bike, 
61 B J Q B 418 

(<f) TeaccY Biooles, (1895) 2 Q B 
451 


(/) Turner y Galpan, 58 L T. 
340 

(g) GoldsMmY, Taileman, 18 Q B. 
B 1, G A 

(h) CmsoMaied Credit Corporation v. 
Go6neg, 16 Q B B Em hi v Cobb, 
18 Q B B, 494, 0 A , Seed v Biadleg, 
(1894) 1 a B 319, 0 A 

(i) TopUg V Ctoshe, 20 Q B B 
350. 
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any attempt to extend to a treacli of such stipulations the power 
of seizure given by that section will be fatal to a bill of sale (A). 

An uncfualified covenant not to lemove the chattels from the 
premises -without the consent of the grantee is good (/). And it 
woul,d seem that such a covenant, as well as a covenant to pro- 
duce receipts for rent, taxes, &c , are to be deemed covenants 
necessary for the maintenance of the security, so that a breach 
of such covenants will render the chattels assigned liable to 
seizure under sect. 7 of the Act of 1882 {m) 

It has been seen that the grantor must not be made to convey 
as beneficial owner, thereby attempting to import into a bill 
of sale the full statutory covenants for title, mcludmg the 
covenant for mimediate possession by the grantee on default, 
and quiet enjoyment thereafter (?^) But it has been held 
that an express covenant for further assurance at the cost of 
the giantor, in the usual form, bmdmg the grantor and all 
persons claiming through or under him, was a covenant for 
the maintenance of the security,” and consequently free from 
objection ip) 

The events, upon the happening of which the chattels assigned 
by a bill of sale are liable to be seized or taken possession of 
by the grantee, have been already considered {p) 

Upon the happening of any of these events, and after reason- 
able notice to the grantor, the giantee of a vahd bill of sale 
may, though the bill contams no express power of seizure or 
sale, seize and take possession of the chattels, and after the 
expiration of five clear days thereafter remo’^e and sell them, 
subject to the grantor’s right to redeem them at anytime before 
actual sale {q). 

It seems to be settled, after some difference of j'udicial 
opinion {q\ that the statutory powers of the Conveyancmg Act/ 
1881, ss 19 — 21, as to powers of sale, are not incorporated 
into the statutable form of a bill of sale given by the Bills of 
Sale Act, 1882 (r). 

There is no objection to the insertion in a bill of sale of an 


(4) Bmiehi v Q;ffordy 17 Q B I) 
484, Bowen, L J , Jdeal and Tersomt 
Advance €o v €Ua)s. 20 Q. B I) 304, 
0 A 

(l) BeeanUy^ 224 

(m) Jurher v Oohb^ 18 Q. B I> 494, 
C A , at pp 505, 506. 

(w) Se© p 220, 


{o) M Cleaver, JRawhngs, 18 Q. 
B. D 489, 0 A 

(i>) Sect 7 of the Act of 1882, ante, 

p 220 

(<?) Fxp Official Receiver, Jde Mon iit, 
18 Q B I) 222, 0 A , Wathm v, 
Eiam, 18 Q B D. 386, 0 A 
_[r) Calvert v Thomas, 19 U, B B, 
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express power to seize and sell tlie assigned chattels, provided 
that the terms of the power aie not calculated to mislead the 
grantor or to alter the legal rights of the parties (s) 

An express power may be given to the grantee to sell the 
goods by private treaty or public auction on or off the pre- 
mises (t), 

A power to sell on default in payment on demand ” (ti), or 
within a specified time after demand (v)^ is bad 

The following provisions contained in express powers of 
seizure and sale have been held to vitiate bills of sale ' — 

That the power should be exerciseable ‘‘if the mortgagor 
should take the benefit of any Bankruptcy Aet/^ as conferring 
a power to seize in the event of the mortgagor effecting a com- 
position under the Bankruptcy Act, 1883 (r). 

That the grantee might have the goods valued, and purchase 
them at such valuation (y). 

That the purchaser should not be bound to see or inquire 
whether any default had occurred m payment of the sums 
secured (s). 

That after payfnent of the sums secured, the biU of sale and 
other documents relating to the loan should remam in the custody 
and be the property of the grantee (a). 

That the grantee may retain out of the proceeds of sale hxs 
commission as auctioneer, as though he were sellmg on behalf 
of the grantor (6) ; or “ the expenses attending such sale, or 
otherwise incurred in relation to the security ” (c) ; or all ex- 
penses to which the grantor “might be put’^(</). But the 
power may provide that the grantee may retain the costs of 
entry, of discharging distresses, executions, or incumbrances, of 
seizure, keeping possession, removal, warehousmg, and sale {e). 
Power to seize forcibly will not avoid a bill of sale ( f). 

The omission from a biU of sale of any reference to the pro- 
viso given in the statutable form that the goods shaU not be 


(s) JSxp Official Becmer^ Me JLToi j %U, 
IS Q B B 222, C A , igqs v Mile, 
61 L J Q B 418 , 66 L T 637. 

(i) Mam ne v Wall, 64 L T 630 
(u) JBCelhmngton v. Orcom, 13 Q B 
J> 789, 0 A 

E iStbley V MCiggs, 15 Q B B. 619. 
Gilroy v Bowey, 59 Ii T 223 
Zym V Morns, 19 ^ B B 139, 

C A 

(g) Blaibe^g v Becleit, 18 Q B D 
96, C A , following Blmhc^g v 
som, 17 Q. B B 336. 


(a) Watson v Stnclknd, 19 Q B B 
391 0 A 

(5) Fmbe> r Cobb, 18 Q B. B. 494, 
0 A 

(c) Calvert r Thomas, 19 Q B B 
204 0- A 

(k) Maeey y G%mri, W. IST (1888) 
111 

ie) Exp Official Bceeiver, Me Mon %it, 
18 Q B B 222, C A , Lnmley v 
Smmom, 31 Ch B G98, 0 A 

{/) Ibid 
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liable to seizure for any cause other than those specified in 
sect 7 of the Act of 1882, would apparently yitiate the bill {g). 

But the statutable proYiso need not be inserted in so many 
words, if the effect of the words used is substantially the 
same (k). 

The insertion of the proviso will not render a bill of sale valid, 
ff the bill contains other provisions which are inconsistent with 
the provisions of the Bills of Sale Acts (i), 

A bill of sale will be Yoid as not in accordance with the statut- 
able form, if it does not state not only the name and address, 
hut also the correct description of the occupation or style of the 
attesting witness (j ), 

xiii. — ^Defeasances, Conditions, and Declarations of Trust — 
Sect. 10, sub-s. (8), of the Act of 1878, enacts as follows : — 

^‘If the bill of sale is made or given subject to any defeasance 
or condition, or declaration of trust not contained in the body 
thereof, such defeasance, condition, or declaration shall be deemed 
to be part of the hill, and shall be written on the same paper or 
parchment therewith before the legistration, and shall be truly set 
forth in the copy filed under this Act therewith ^nd as part thereof, 
othei'wise the registration shall be void.’’ 

A defeasance is a collateral deed made at the same time as the 
grant, containing certain conditions, upon the performance of 
which the estate created by such grant may be defeated It 
differs from a condition in this respect, that a condition is in- 
serted in the deed by which the estate is created A defeasance is 
a separate deed executed at the same time (L) 

Where a bill of sale and a mortgage of certam reversionary 
interests were given on the same day to secure the same debt, 
and by the biU of sale simple interest was made payable by 
instalments, but by the mortgage compound interest was made 
payable by instalments on the same day as those mentioned in 
the bill of sale, it was held, that the condition in the mortgage 
operated as a defeasance of the bill of sale within sub-s (3) of 
sect. 10, and that the registration of the bill was consequently 
void (/). 

So the giving of a bill of exchange, promissory note, or other 

{g} Thomas y Kclhj, li? App Cas. (^) SimsY T) olhpc, I Q B 

606, at p 519, pcii Lord Macnagliten 24, 0 A. As to description, see post, 

[h) Bxp Allanif Me Mundap^ 14 Q p 248 
B D 43 , €artwT%ght v Megan, (1895) (/.) Cruise, Digest, tit c, vu. 

X a B 900 s 25 

(t^) Me WtUmms, JExp Meatee, 25 Ch, (t) Mduaf ds y, Marcus, (1894) IQ B. 
D 666 See Marr y Kmgsford, 56 687 See Mihs v. Wnght, 76 L. T* 

L. T. 86L 522. 
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instrument Tby way of collateral security for a debt secured by 
a bill of sale, will operate as a defeasance and vitiate the regis- 
tration if such collateral instrument is in any respect incon- 
sistent with the provisions of the Bills of Sale Acts, or with the 
terms of the particular bill, or in any way tends to alter the 
rights of the parties (m). 

But a promissory note so given is not of itself avoided (;?). 

Similarly, all the covenants and conditions of the contract Conditions 
must be set out in the bill of sale itself or on the same paper as 
the bill, and not mcorporated by reference to another instrument 
specifically (o), or to other mstruments generally (p). Nor 
will the omission of such reference save from avoidance a bill, 
though framed in strict accordance with the statutable form, if 
the evidence shows that the bill is dependent for its leal effect 
on some other mstrument (q). 

A collateral agreement as to the apphcation of the considera- 
tion money is not necessarily a defeasance, condition, or decla- 
ration of trust within the meaning of this enactment (>•) 

A parol agreement for payment of the debt by instalments 
must be inserted in the bill of sale (s) ; but a memorandum ex- 
plaining a charge in the bill of sale for bonus and interest, is 
not within the Acts (if). 

Nor a collateral agreement that the grantee shall, in the first 
place, resort for payment to securities other than the bill of 
sale (w), 

Nor an agreement not to register in consideration of a bonus (x ) . 

The agreement in the case referred to was by parol; and it would 
seem that a parol agreement cannot be a defeasance (y). 

Nor the deiiosit with the grantee of a policy of assmunce on 
the life of the grantor by way of collateral security (s) 

The declaration of trust referred to in sect 2 of the Act of Declaration 
1854, and sect. 10 of the Act of 1878, does not apply to a trust 
declared in favour of a third party ; the defeasance, condition or 


(m) SmpsonT Chmmg Otoss Banl, 
34 W B 568 , OaunseU t Zondon and 
Westminster Zoan and Ziseomt Co , 19 
Q B B 512, 0 A. , Orm v Fisher^ 
5T.Ii B 504. 

(n) Monetary Advance Co v Cater, 
20 Q B D 786 

(o) Zeey Baum, 17 Q B D 77 
ip) Watson Y SificMand, Id Q B D 

391, C A 

{q) Sharp v M^ZIenry, 38 Oh D 
427 

(r) Thomm v Bearles, (1891) 2 Q B. 


408, 0 A. 

(«) Bxp Souiham, L B 17 E<i 578 
(4 Bxp, Colhns, Me Zees, D. B 10 
Oh A 367. 

(«) jSeseitme t. Smmm, (1892) 2 
Q B 547, O A 

(x) Bxp BoppUmU, Me Storey, 21 
Oh, D 73, G A 

[if) Fer Jessel, K B , 21 Oh D at 
P 81 

(«) Carpenter v Been, 23 Q B D. 
566, 0. A 
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xiv — Execution and Attestation of Bills of Sale — bill of 
sale may be executed under a power of attorney, and the grantee 
is not necessarily excluded from being the grantor’s attorney for 
that purpose (b) 

By sect 8 of the Act of 1878 (c), it was provided that every 
hill of sale should be duly attested, otherwise such hill of sale, 
as agamst all trustees in bankruptcy, &c , should he deemed 
fraudulent and void 

By sect 8 of the Act of 1882, it is provided that every bill 
of sale coming within that Act shall he duly attested ; other- 
wise such bill of sale shall be void in respect of the personal 
chattels comprised therein ” 

Duly attested ” means attested in aeoordanoe with the provi- 
sions of the Act and with the statutable form of a bill of sale (d) 

The form in the schedule to the Act of 1882 requires the 
address and description of the witness attesting the execution of 
a bill of sale by the grantor to be given But where a hill of 
sale had two separate clauses attesting the execution of the in- 
strument by diffeient grantors, and the same name aj)peared in 
both eases as that of the attesting witness thereto respectively, 
in one case giving, and in the other omitting to give, the 
address and description of the attesting witness, it was held 
that the Court might infer from a comparison of the hand- 
writing that the same person attested both clauses, and further, 
that the omission to repeat the address and description was not 
such a departure from the statutable form as to avoid the hiU 
of sale (e). 

By sect. 10 (1) of the Act of 1878, it was provided that the 
execution of every bill of sale should he attested *by a sohcitor 
of the Supreme Court, and the attestation^ should state that 
before the execution of the hill of sale the effect thereof had 
been explained to the grantor by the attesting solicitor But 
a hill of sale under the Act, although not so explained and 
attested, is not void as between the grantor and grantee (/). 


(<?) Jtohinson v CoUmffnood, 10 Jur 
K S 1080 

(h) FtcrmvaUY Mudsony (l8dZ) 1 Cb, 
335 

J c) Tbis section is repealed, as to 
bs of sale by way of security made 
after tbe oommenoement of the Act of 
1882 , see mUy p 226. 


(d) Fat sons v Brand. 25 Q B B. 
no, G A 

(e) Bitd V. Bmeyy (1801) 1 Q, B 
29, C A 

If) JOavtsv GoodmanjSO P J> 128, 
C A , Bjlj? National Mercantile Baniy 
Be MayneSy 15 Ob B. 42 , Mill v- 
Btrkwoody 28 W. B. 35$, 0. A. 
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Attestation by the solicitor of the grantee is sufficient {g) The 
affidavit must prove the attestation by the solicitor {h). 

The attestmg solicitor may be a managing clerk not prac- 
tising on his own account (i), and it would seem that he need 
not hold a certificate entithng him to practise (^) 

It has been held that the grantee of a bill of sale, although 
a solicitor, cannot be the attesting witness under sect 10 of the 
Act of 1878 (/) , and this rule has been mcorporated in sect, 10 
of the Act of 1882 

By the section last referred to, the above enactment as to 
attestation by a solicitor, and explanation to the grantee, has 
been repealed; and attestation by any credible witness, not 
being a party to the bill of sale, wiH suffice, so far as regards 
bills of sale given by way of security on or after the 1st 
November, 1882 {m) 

A bill of sale was held to be duly executed where the signa- 
ture and seal of the grantor were placed at the end of a schedule 
annexed to the biH {n), 

A bill of sale may be executed by attorney, and the grantee 
is not precluded from being such attorney (o). 


XV. — Eegistration of Bills of Sale — The Affidavit — ^By 
sect. 8 of the Act of 1878, it was provided that every bill of 
sale should be registered under that Act within seven days after 
the making or giving thereof, otherwise such bill of sale, as 
agamst all trustees or assignees, &c , should be deemed fraudu- 
lent and void. This section is repealed by sect 15 of the Act 
of 1882, but not so as to afiCect the validity of anything done 
or suffered under the former before the commencement of the 
later Act {p) 

By sect 8 of the Act of 1882, it is enacted as follows : — 

Every bill of sale shall be registered under the principal Act 
within seven clear days after the execution thereof (or if it is 
executed in any place out of England, then within seven clear days 
after the time in which it would m the ordinary course of post 


(^) JPenwardm v Roherts, 0 Q B D 
137 See Vernon v, Ooole, 49 L J 
0 P 767 

f Sharpe v. Rtrehf 8 Q B 111 
Mill V. Xirkwoodf 28 W* B 358, 

(A) Molgate v Sliphi^ 21 L J Q B 
74. 

(Z) Seal V, Chndge^ 7 Q B B 516, 
O A 

(m) Tte operation of tlie Act of 

VAT T .-.-R 


1882 IS confined to Inlls given by way of 
security See sect 3 of that Act, ante^ 
p 191 See also Gimm v. ChurehUy. 
63 B J Q B 335. 

( m ) Mehtlle v. Stringer^ 12 Q B. B 
132. 

(o) Furmval v Muieon, (1803) 1 Oh 
835 

(p) See, as to the extent of the re- 
peal, anle, p 226. 
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arrive in England if posted immediately after tlie execution thereof) , 
, . , otherwise such bill of sale shall be void in respect of the 

personal chattels comprised therein 

The seven clear days ■within which the bill is required to 
be registered are to be reckoned exclusively of the day of 
execution. If the seventh day falls on a Sunday, or on a holi- 
day, when the registrar’s office is not open, the registration will 
be valid if effected on the next following day on which the 
offices are open (c). 

An imperfect registration does not place the assignee in a 
worse position than if there were none {p). 

The registration on the day of the execution is complete, 
though the consideration was not paid nor the deed attested till 
after the day of the actual execution {q) 

Under the Act of 1854, there were conflicting decisions m 
regard to successive bills of sale, made to avoid registration 
The result would seem to be that such transactions, not being 
forbidden by the Legislature, were to be deemed valid as against 
an execution creditor (r) ; but in bankruptcy the successive un- 
registeredbills of sale were not regarded with favour, and the last 
bill, being for a past debt, was generally treated as void [s) 

A remedy is effected by sect. 9 of the Act of 1878, by which 
it IS enacted as follows ; — 

“ Where a subsequent bill of sale is executed within or on the 
expiration of seven days after the execution of a prior unregistered 
bill of sale, and comprises all or any part of the personal chattels 
comprised in such prior bill of sale, then, if such subsequent bill of 
sale IS given as a security for the same debt as is secured by the 
prior bill of sale, oi for any part of such debt, it shall, to the extent 
to which it IS a security for the same debt or part thereof, and so 
far as respects the personal chattels or part thereof comprised in 
the pnor bill, be absolutely void, unless it is proved to the satisfac- 
tion of the Court having cognizance of the case that the subsequent 
bill of sale was honi fide given for the purpose of correcting some 
material error in the prior bill of sale, and not for the puipose of 
evading the Act,” 


If a mistake is made in the first registry, the hiH of sale can 


be re-registered (jf), 

(<?) Act of 1878, s 22. 

(j?) Banbury v White^ 2 H & 0. 
300. 

(y) J>ar^iU V. 6 H & N" 807, 

(V) Holhngwwrth v White, 10 'W B. 
619, Q B , Smak v. Burr, LBS 
O P 64 , Bamedm t Buptm, B E. 
9 Q B, 17, Ex, Ch. See Bscp. Marru^ 
Xi. B. 8 Ob. A. 48* 


(«) Stamjield v Cuhiit, 2 Be Gr & 
J 222, 228 , Bxp Cohm, Be Bparle, 
li E 7 Oh A 20 , Bxp. Stevens, It B 
20 Eq 786 But see Be J'mlsson, 4 
Ch B 682, Bxp Furhet, 6 Oh. B. 
181 And see Mxp, Bayne, 11 Ch B. 
639, O A, 

(jf) Be <FBrmi Ir. Com. Law 
App. xxxm. 
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A registered HU of sale, hona fide founded on a parol agree- 
ment for a biU of sale, is not a subsequent bUl of sale -within 
this section (u) The giving of a bill of sale for the purpose of 
confirming an earlier one supposed to be defective does not 
cancel the first biU if valid (r). 

By sect 21 of the Act of 1878, power is given to make and 
alter rules for the purposes of the BiUs of Sale Acts, and rules ^ ® 
have been made accordingly (y). 

By sect 10, sub-s (2), of the Act of 1878, after making pro- 
vision as to the execution and attestation of a bill of sale, it is 
enacted as follows — 


'' Such biU, with every schedule or inventory thereto annexed or Mode of 
therein referred to, and also a true copy of such bill and of every such re^stennpf ^ 
schedule and inventory, and of every attestation of the execution of of gale ^ 
such hill of sale, together with an affidavit of the time of such bill 
of sale being made or given, and of its due execution and attesta- 
tion, and a description of the residence and occupation of the person 
making or giving the same (or in case the same is made or given 
by any person under or in the execution of any process, then a de- 
scription of the lesidence and occupation of the person against 
whom such process issued), and of eveiy attesting witness to such 
bill of sale, shall be presented to and the said copy and affidavit 
shall be filed with the registrar within seven clear days after the 
making or giving of such HU of sale, in like manner as a warrant 
of attorney in any personal action given by a trader is now by law 
required to be filed 

By the same section it is provided that hills of sale shall rank Priorities of 
in priority, niter se, according to the date of registration ^ the 
question of such priority will be discussed in a later chapter (s). 

Where the schedule to a bill of sale described goods by num- The schedule 
bers as per catalogue, it was held that the catalogue being 
referred to not in the hill itself, but only in the schedule, wbiob 
was treated as distinct from the bill, did not require registra- 
tion {a), 

A true copy is not invalidated for clerical errors, such as the What is a 
mis-spelling of a name (&), or obvious misstatement as to the 
date (c), or as to the amount of consideration {d)y or as to the 
place of residence of a party (<?), or the omission of a few words 


(«) JSmxwellj 23 Oh B 626, 
637, 0 A 

{m) Cooper v. Zeffert, 32 W. R. 462, 
0. A 

(y) SeeR S 0 LXb, audLXI 
{z) Boat, Chap LVI sect ui. 
pp 1290 ei seq 

(a) Bavidaon v Carltm JBcoili 
1 Q B B2, O A. 


(ft) Gardner v 19 W R 763 ; 

Cmbett V. Rowe^ 25 W R 59 
(<?) Zamb r, Rruee^ 45 h Q* B. 
638 See Molhngsworih v. White, 10 
W R 619 

{<!) JBUwU V, Freeman, 7 !/• T N S, 
715, 

(ff) Fxp MeJIathCf Re Wood, 10 Ch. 
D 398, 0. A. 
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Af&davits, 


•wHcli occiix in the original document (/)j or if Wants are left 
which do not occur in the original (^), provided such errors or 
omissions are not calculated to mislead. 

Sect 10 does not require that the bills of sale and the sche- 
dule or inventory should themselves be filed, but only a copy 
thereof, together with the affidavit, though the originals of all 
the documents must be presented to the registrar 

Under the Act of 1854, which allowed either originals or 
copies to he filed, it was held that the registration of a copy of a 
schedule, together with the original hiU, was permissible where 
the original schedule had been disannesed from the hill and 
lost (/?), 

A certificate of the filing of the hill of sale is no proof that a 
valid affidavit had been filed (i) ; nor are the contents of a bill 
of sale proved by the certificate of the Court (1) 

By sect, 13 of the Act of 1878, it is enacted that — 

The masters of the Supreme Court of Judicature attached to the 
Queen’s Bench Division of the High Court of Justice, or such other 
officers as may for the time being he assigned for this purpose under 
the provisions of the Supreme Court of Judicature Acts, 1878 and 1875, 
are to he the registrars for the purposes of that Act, and any one of 
the said masters may perform aU or any of the duties of the registrar. 

The duties of the registering officer are ministerial only, and 
it is not within his province to inquire whether the hill of sale 
and affidavit comply with the provisions of the Act {1) 

By sect 11 of the Act of 1882, it is provided that in case of 
the residence of the grantor or the situation of the goods 
enumerated in the hill of sale being outside the London Bank- 
ruptcy district, the registrar under the Act of 1878 must 
transmit to the local registry, within three days, an abstract of 
the contents thereof to be filed, kept, and indexed therem, m 
which searches may he made (m). 

By sect. 17 of the Act of 1878, it is enacted that — 

Every affidavit required by or for the purposes of the Act may 
be sworn before a master of any Division of the High Court of 
Justice, or before any commissioner empowered to take affidavits in 
the Supreme Court of Judicature 

Whoever wdfuILy makes or uses any false affidavit for the pur- 

(/) JSxp. Kahm, Me Sewer^ 21 Oh. (^} Mmmott v Manhani. 3 Q. B, D* 
D 871, C A. ssk 

V. McEmry (Ko 2), 38 Meedham v. Johmm, 15 W, E. 

(h) hrem v, Attenhrmyh, 3 H & (w) See E S. 0., Ord LXb. And 

0 468. gee Tnnder v. Mapm, 66 L J. Q B. 

Mmm V, 1 C. B. D. 68. 422, 
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poses of the Act shall be deemed guilty of wilful and corrupt 
perjury 


An affidavit of due execution, and consequently the registra- 
tion of a bill of sale will be void, if sworn before a commissioner 
of oaths who has acted in the matter as solicitor for the 
grantee (w). 

A reference by the grantor to an affidavit, as sworn before a 
commissioner of a wrong Court, the commissioner being also a 
commissioner of the right Court, did not invalidate the affi- 
davit (o) 

The affidavit to be filed on registration must state the true 
date on which the bill of sale was executed ; but a statement 
that the bill of sale was executed on the day on which it is 
dated is sufficient (p) 

The affidavit must also state that the bill wms duly executed 
and attested. 

The decisions as to the sufficiency of the affidavit of due attes- 
tation for the most part relate to attestation by a solicitor and 
explanation of the effect of the bill, which are no longer required 
in the case of bills of sale given by way of security (q) It 
would seem that in the case of any attesting witness, no less 
than in the case of a solicitor, it is not necessary to say in so 
many words that the witness attested, if the fact may be 
gathered upon reading the whole affidavit (r). 

It is sufficient if the description of the grantor is in the intro- 
ductory part of the affidavit (5). 

A description in the bill of sale is not enough ; there must be 
the description in the affidavit filed with it (t) If there is no 
description in the affidavit (w), or if the description therein is 
untruly stated (ir), the defect cannot be supplied by reference to 
the bill of sale. But if the description in the affidavit is am- 
biguous, it IS sufficient if the copy of the bill of sale annexed to 
the affidavit gives the requisite information with reasonable 
certainty, so as to identify the grantor (y). 


(n) Baler t Amlrose, (1896) 2 Q, 
B 372 

( 0 ) Cheney v. 32 L J N S 

O.B 116. 

(^) Lamh v Bruce, 45 Ii J Q B 
638 

{y) See ante, p 241, 

(n Yatee v Ashcroft, 31 W. R. 
156, See Cooper v Zeffert, 32 W. B 


402. 

(«) Blaiherg v Farhe, 10 Q B D 90 
(4 Sattm V, JBnyhsh, 7 E & B, 94 
(«) Bwlard v Bretz, 5 H & 27 9. 
(a?) Brodrwh t. Scale, L, B 6 C, B 

Yones t, Marne, L B 7 Q B 
157 , JExp Mmhmzie, Me Bent, 42 L 

B&,. 25, 
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An affidavit, in effect verified the correctness of the de- 
scriptions and residences of the parties as contained in the hill 
of sale, was held to be sufficient (a) 

Where the desciiption of the residence and occupation was 
contained in the bill of sale, but the occupation was not described 
in the affidavit, the Act was not complied with (h), though the 
grantor was referred to in the affidavit as t/ie said G B (c) 

The sufficiency of the description is a question for the judge, 
and not for the jury (d). 

The burden of proof is on the person seeking to impugn the 
desciiption (e), 

A description by a deponent to the best of his belief is suffi- 
cient (/) A description of the deponent in the affidavit itself 
is sufficient 

The description must be of the residence and occupation at 
the time of swearing the affidavit, and not of executing the bill 
of sale (/i) But this did not apply when, after execution, the 
grantor left his residence for America (?) 

If there are two grantors, the affidavit must describe the resi- 
dence and occupation of both. So, where a bill of sale was 
executed by two grantors, of whom one was m possession of the 
goods at the time of their seizure under a Jd , an affidavit 
describing the residence and occupation of that grantor only 
was held to be insufficient (Jt). 

But in a case where a bill of sale and the affidavit filed on its 
registration described the grantors (who were father and son) by 
their true addresses, and added that they were manufacturers 
carrying on business together under a specified firm; and it 
appeared that they had, m fact, formerly earned on the busmess 
of manufacturers in partnership, but, at the time when the biH 
of sale was executed, the partnership had been dissolved, and the 
business was being carried on by the father alone, the son 
being in his employment as a clerk ; the property comprised 
in the deed in fact belonged to the father alone, though both 


(a) Fottlge? v Taylor, 5 H & N 
202 See Tanhtwu v White, 9 Jiir. 
H S, 913 

{b) Satton V English, 7 E & B 94 
(4 Ticlard v EieU, 6 H. & N 9. 
{d) Phillips V JBurt, 2 F. & F 862 
(tf) Sutton V Path, 3 H &K 382, 
Grant v Shaw, L B 7 Q B 700 
(/) Eoe T Pradshaw, L B 1 Ex 
106. 

(y) Alim V. Thompsm, 1 & N, 


15, Sladden v Saigeant, 1 F & F 322 , 
Exp Lowenihal, L B 9 Oh A 329 
(A) Putton V G*Ne%U, 4 O P D 
354, disapproving of London and West” 
mxnster Loan Go v Chaee, 12 0 B K S. 
730 

{t) Exp Kahen, Pe Mower, 21 Oh D. 
87l« 

(*) Mooper v. Parmmter, 10 W. B. 
648. 
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father and son joined in the assignment; the father alone cmpTEsxiv. 

filed a liquidation petition : it was held that there was no 

misdescription of the grantors such as to affect the validity of 

the registration, first, because the son not being a bankrupt, 

any misdescription of him was immaterial; secondly, because 

as to the father, the statement that he was carrying on business 

with the son was mere surplusage, and was not misleading (/). 

The Bills of Sale Act, 1854, did not require the name of the Kame of 
grantor to be stated ; neither do the Acts of 1878 and 1882 (?n ) , 
and accordingly, where in an affidavit, as well as in the bill 
itself, the Christian name of the grantor was wilfully misstated, 
for the purpose of ooncealmg the fact that he had given a bill 
of sale, it was held that, it not being alleged that the execution 
creditor was misled by the description, the registration was not 
thereby rendered mvalid (n) In both the cases last cited the 
Court laid stress on the fact that it was the Christian name, and 
not the surname, which was misstated, and pointed out that a 
person searching the register would look to the surname, not 
to the Christian name. But in a later case a bill of sale given 
in an assumed name, by which alone the grantor was known in 
the locality where she resided, was held to be duly executed and 
registered (6), 

Both in the case of the grantor and of the attesting witness, 
the requirement as to residence is complied with by reference to 
the place of business or employment, though he sleep else- 
where (js?). If he has two residences, it has been held in one 
case that they must both be stated (q) , but it seems to be now 
settled that it is sufficient to state the principal place of resi- 
dence or business (r) . 

A witness, if a clerk or otherwise employed by another person, 
may describe himself as such, and give as his address his em- 
ployer's place of busmess, provided that he is habitually to be 
found at that address, so that persons interested in the goods 
can be sure the inquiries addressed there will reach him (s). 


(^) JSxp Fopplewell, Me 21 

Ch D 73, 0 A 

(m) Bxp Me Battle^ Me Wood, 10 
Ch B 398, 0 A 

{n) Downs V Salmon, 20Q B D 775 
\o) Ceniial JBanl of XondonT* MaW’» 
Ims, 60 L. T 901 

{p) JBIaekuell y Mngland, 8 E & B 
541 , Aitenhorouffh v Thompson^ 2 H. 
^ IT. 559. 


iff) WalksY. Smith, W H (1882) 77, 
(?) JErp Kmghtleg, Me Mouhm, 61 
Ii J Ch 823 * Cmper v Ihberaon, 29 
W S. 566 ; Qreenhmm v. CkiM, 24 
Q B D 29 See Sewer t, Cox, 3 E 
&E 428 

(«) Simmons v Woodward, (1892) 
A. C 100, Siehley v. Greenwood, 59 
Ia T, 137 See Lamb v. Mruoe^ 24 "W. 
R. 645. 
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held to be 
insnflBloient. 


An erronoous addition (s) or omission (t) in the statement of 
the residence, if not calonlated to mislead, will not vitiate the 
aflddavit. 

A mistake in the number of the street has been held to be 
fatal (n), 

A statement that the attesting witness was “residing at 
Acton, m the city of London,^’ was held not to vitiate the 
affidavit, though Acton is in Middlesex {as). 

The affidavit must contain the description of every attesting 
witness (t/). 

No statement of the occupation of a trading company is 
necessary, nor of its directors, who sign the biH of sale as such 
for the purpose of authenticating the seal, and accordingly are 
not considered to be attesting witnesses within the Act {^). 

A peer is sufficiently described by his title {a). 

The description “ gentleman,” which means a person without 
an occupation (3), was held to be improperly apphed to a clerk 
in a government office (c) ; to a sohcitor {d) ; to an attorney’s 
clerk (e ) ; to a person who had been an attorney, but was acting 
as clerk to another attorney (/) ; to a traveller for a house of 
business (/) ; in fact, to anyone who has an employment (g ) ; 
but it is sufficient if the witness has no employment, or no 
regular employment (A), or if he is only a dormant partner in 
a firm (e). 

The following descnptions were held not suJffioient : — 
“accountant,” by a clerk in an accountant’s office (A<) ; “esquire,” 
when the grantor was manager of a theatre {1 ) ; “ as of the 
City of Cork, law clerk, as not giving sufficient facihty for 


(«) Sewer v Coas, 3 E & E 428 , 
JSxp McSatihe, 10 Ob D. 390, 0 A 

S Throssell v Marsh, 53 L T 321. 
Murray v McKenzie, L R. 10 
C F 625. 

{x] Blount sr, Sams, 4 Q. B D 
603 

(iy) Bichard v Marriage, 1 Ex D 
364, Sichokon y. Cooper, 3 H & K 
384 

(z) Shears v Jacob, L R. 1 C P 
513 , Beffell v White, L. R 2 0 P. 
144 

(a) BeKa'il of Limerick, 7 Ir. Jur 
K S 66. 

(&) Gray y Jones, 14 0 B N. S. 
743 

(<>) Alien r, Thompson, 1 H. & H 
15; Brodruih t, JScaU, L. B. 6 O. P. 
98 . 


{d) Tuton V Banoner, 3 H & N 
280 

[e) Bryden y Sope, 9 W R 18 

(/ ) Matthews y Buchanan, STL. 
R 373» 

(g) Beales r Tennant, 29 L J Q B 
188 , Adams v Graham, 33 L J Q B. 
71 

(A) Mmewood v S Yorkshire Bail 
^e Co , 8 H & IT 798 , Button v 
Bath, 3 H. & IT. 382 , Smith y Cheese, 
1 0 P D 60 

(t) JFeast Y Bohnson and Kisher, "W 
IT {1894) 14 

(1) Xarehznv Sot th-7Vestern Deposit 
Bank, L R, 10 Ex 64, not extendmg 
Briggs r Boss, L, R 3 Q B. 268 

(?) Bxp, Sooman, L. R. 10 Eq 
63 
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finding the witness if required (yn ) ; until lately a commercial 
traveller/’ when he was a commercial traveller (n) ; tutor/’ 
when he was a schoolmaster (o). 

Where the grantor of a bill of sale in the affidavit filed under 
sect 10 described himself as carrying on business as a wine 
merchant, he being in fact only a paid manager, the misdescrip- 
tion was held fatal (p). 

The following descriptions were held sufficient : “ now in no 
occupation/’ of a person formerly in the militia (q ) ; govern- 
ment clerk/’ being a clerk in the Admiralty (r) ; widow/’ 
where the witness was widow and executrix of her husband, a 
farmer, winding up the business through a bailiff (s) ; wife 
of ” A B , where the witness was a lessee of a public-house, in 
which her husband earned on business under a licence taken 
out in his name (t) 

If the grantor or witness exercises more than one occupation, 
it would seem to be sufficient if the principal occupation is 
stated in the affidavit (u) 

A future occupation which is merely in prospect, and has not 
actually commenced (a?), or an occupation which has ceased (y), 
need not be described But the ordinary occupation of a person 
should be stated, though he is out of employment at the time of 
makmg the affidavit (s). 


xvi, — Renewal of Registration. — By sect 11 of the Act of 
1878, it is enacted as follows . — 

‘‘ The registration of a bill of sale, whether executed before or after 
the commencement of this Act, must be renewed once at least every 
five years, and, if a period of five years elapses from the registra- 
tion or renewed registration of a biU of sale without a renewal or 
further renewal (as the case may be), the registration shall become 
void 

The renewal of a registration shall be effected by filmg with the 
registrar an affidavit stating the date of the bill of sale, and of the 
last registration thereof, and the names, residences, and occupations 


(m) Me JBCam^ 10 Ir Oh R 100 
\n) GastU v Mownton, 6 0 P D 56 

a Lee V Turner^ 20 Q B D 373 
Coop&i V J}av%Sf 32 “W R 329, 

C A 

(( 2 ') TrmedaU v Shephard^ 14 Ir, 0 
L R 370 

(?) Grant y Shawl’Ll R 7Q B 700 
(s) Luchin V Samlyn, 18 W R 43 , 
Mxp Chapman, W N (1881) 109, 
O. A 

{t) Usher v. Mathn^ 61 L. T 778. 


(?#) TMosselly Marsh, 6^ h T. 321 ; 
Mxp National Deposit Dank, Me W%IU, 
26 W R 624. The rule appears to 
be different an Ireland Bo^MeMitz-^ 
Patrick, 19 1/ R It 206 

Mxp. Chapman, Me Damp, 45 
Jj T 268. 

(y) JSxp, National Mercantile Dank, 
15 Oh D 42, 0 A 

(z) Sharp y McDLmry (No 2), 38 
Oh, I) 427 
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of the parties thereto as stated therein, and that the hill of sale is 
still a subsisting security 

‘‘Every such affidavit may be in the form set forth in the 
schedule (A ) to this Act annexed 

“ A renewal of registration shall not become necessary by reason 
only of a transfei or assignment of a bill of sale.’^ 

A bill of sale, the registration of which has become void for 
want of renewal, cannot be renewed under sect 14 of this Act, 
which empowers the Court to rectify the register on being 
satisfied that an omission to register, or a defect in the regis- 
tration, was accidental or due to madvertenoe, or under sect 23, 
which prescribes the mode of renewing registration of bills made 
under the former Acts (a). 

The Act of 1882 (5) does not apply to any bill of sale regis- 
tered before its commencement unless avoided by non-renewal 
or otherwise ; and if the registration of a bill of sale becomes 
void by omission to renew, the bill wiU still be good as between 
grantor and grantee (c). 

But a bill of sale registered since tbe commencement of this 
Act {d) will be void for all purposes unless duly re-registered (e). 

The affidavit must state the name and residence stated in the 
bill of sale, although they be erroneous (/) It is sufficieut if 
the residence of the witness is stated in the introductory part of 
the affidavit, although it is not m the body (g), 

xvii.— The Register —By sect 12 of the Act of 1878, it is 
enacted as follows 

“ The registrar shall keep a book (in tbe Act called ‘ the register ’) 
for the purposes of the Act, and shall, upon the filin g of any bill of 
sale or copy under the Act, enter therein in the form set forth in 
the second schedule (B.) to the Act annexed, or in any other pre- 
scribed form, the name, residence, and occupation of the person by 
whom the biU was made or given (or in case the same was made or 
given by any person under or in the execution of process, then the 
name, residence, and occupation of the person agamst whom such 
process was issued), and also the name of the person or persons to 
whom or in whose favour the hill was given, and the other particu- 
lars shown in the said schedule or to be prescribed under the Act, 
and shall number all such bills registered in each year consecutively, 
according to the respective dates of their registration. 


(a) AsUm r X&wiSf 10 Q. B. 3>- 
477 , jRe Xmery^ Off Mec . 21 

Q. B D 406, 0. A 

S See sect, S of that Act 

Cmhson v. 9 App. Oas, 


(d) 31 st October, 1882 
fe) Fenton v Blythe^ 25 Q B D. 417 . 
(/) Exp* TFeistery Me Moms, 22 Oh. 
B 136 

(y) Bla*^ryr,Far^e,10Q,B B.SO* 


A 
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‘‘ Upon the legibtiation of any affidavit of renewal the like entiy chapteexiy 
shall be made, with the addition of the date and number of the last 
previous entry relating to the same biU, and the bill of sale or copy 
originally filed shall be thereupon marked with the number affixed 
to such affidavit of renewal 

‘ ‘ The registrar shall also keep an index of the names of the grantors 
of registered bills of sale with reference to entries in the register of 
the bills of sale given by each such grantor/^ 

By sect, 14 of the same Act it is enacted that— 

Any judge of the High Court of Justice, on being satisfied that Eectifioation 
the omission to register a biU of sale or an affidavit of renewal of register 
thereof within the time prescribed by this Act, or the omission or 
misstatment of the name, residence, or oeeupation of any person, 
was accidental or due to inadvertence, may, m his discretion, order 
such omission or misstatement to be rectihed by the insertion in the 
register of the true name, residence, or occupation, or by extending 
the time for such registration on such terms and conditions (if any) 
as to security, notice by adveitisement or otherwise, or as to any 
other matter, as he thmhs fit to direct.” 

The Court of Appeal has no jurisdiction under this section (^). 

The jurisdiction of a judge, under this section, as to rectifica- 
tion IS limited to the register, and does not enable him to rectify 
mistakes m the affidavit (? ) . Possibly, however, an extension of 
time for registration might be granted under this section so as 
to enable a fresh affidavit to be filed (/), 

The jurisdiction will not be exercised after third parties have 
acquired rights; and the time of registration or re-registration 
cannot be extended, so as to defeat the right of an execution 
creditor (Z.) or of a trustee in bankruptcy (/). 

The section is not retrospective (m). 

By sect 16 it is enacted as follows 

Any person shall be entitled to have an office copy or extract of Office copies 
any registered bill of sale, and affidavit of execution filed there- 
with, or copy thereof, and of any affidavit filed therewith, if any, or 
registered affidavit of renewal, upon paying for the same at the like 
rate as for office copies of judgments of the High Court of Justice , 
and any copy of a registered bill of sale, and affidavit purporting to 
be an office copy thereof, shall in all Courts and before all arbitra- 
tors or other persons, be admitted as fame evidence thereof, 
and of the fact and date of registration as shown thereon ” 

[%) Etj?, IfFehsUff Mmxii 48 L. {h) Crew v. Cumminffe, supra 
T 295 (?) Me Ma\somyMxp (1893) 

(t) Crew V. Cwmmngs, 21 Q B. D 2 Q B 122, G A 
420, 0 A (m) Askew? lewiSy lOQ B B 477 , 

{ ;) Me Molhns^ MlemmU 56 L, J. Me Mmery^ Mxp. Off Mec , 21 Q B. B, 

QB.295, 405, 0. A. 
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By sect. 16 of the Act of 1882 (repealing in part sect. 16 of 
the Act of 1878), any person may search the registry on pay- 
ment of one shilling or other prescribed fee, and inspect and 
make extracts from registered hills of sale ; which extracts are 
limited to the date of execution, and other prescribed particulars 

The office copy of the registry was held vahd evidence under 
14& 15 Vict 0 99, s 14(^0 

The book kept under the Act is within 13 & 14 Viot. c 99, 
s 44, and a certified copy of it is admissible in evidence, and as 
the bill of sale and affidavit must be filed simultaneously, the 
date of the affidavit can he inferred from the date of filing the 
biU (o). 

A copy of a bill of sale is not to be filed in any Court, unless 
the original, duly stamped, is produced to the proper officer (p). 

As to fees, see sects. 18 and 19 of the Act of 1878. 

xviii. — ^Transfers and Assignments of Bills of Sale — ^Seot. 10 of 
the Act of 1878 further enacts that — 

A transfer or assignment of a registered bill of sale need not be 
registered.” 

If, upon a transfer, a further sum is advanced, the deed is an 
effectual security for the amount owing in respect of the original 
advance without registration (^) ; but it would seem doubtful 
whether the deed, unless registered, would be a valid security 
for the further sum (r). 

A memorandum by way of sub-mortgage given by the holder 
of a registered biU of sale, accompanied by a deposit of the bill, 
is within the protection of this section, and does not require 
registration, though the iransferee subsequently acquires the 
equity of redemption under the biU of sale (s). 

The grantee of a bUl of sale cannot by assignment pass to the 
assignee a better title than he has himself (if) ; and, accordingly, 
where a grantee under an unregistered biU of sale assigned the 
goods comprised therein by a biU of sale duly registered, it was 


(«) Mian y ISath^ 3 H & N. 
382 , Grindall v Brendon, 6 O. B FT 
S 098 

(<j) xndall v etidm^ sKp 
Ip) Stamp Act, 1893 (56 & 67 Vict 
0* 41), B 41 

Cq) M&rm v. Mttffhes, 0 Q B D 
076, 0. A 


(r) Ibid f at p. 683 See TTabe v 
Commissioners of Inland Mevenue. 4 Ex 

1> 270 

(s) JSxp Turqmnd^ Re Rarher. 14 
Q B D 636, 0 A 

(i) Mxp Odelli Re Walden, 39 L T, 
333, tins pomt is not referred to m 
JS, a, 10 (Si D. 76. 
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held that the want o£ registration of the original hill "vitiated 
the title of the assignee (m) 

Though the assignment need not he registered, the assignee Assignee 
must re-register the original hill of sale every five years («). ’'®- 


must re- 
register 


xix. —Vacation of Bills of Sale — A Ml of sale is vacated 
mtliout re-assignment loj a memorandum of satisfaction in the 
prescribed manner. 

By sect, 15 of the Bills of Sale Act, 1878, it is enacted 
that — 

“Subject to and in accordance with any rules to be made under Entry of 
and for the purposes of this Act, the registrar may order a memo- satisfaction 
randum of satisfaction to be written upon any registered copy of a 
bill of sale upon the prescribed evidence being given that the debt, 
if any, for which such bill of sale was made or given has been 
satisfied or discharged ’’ 


By the Rules of the Supreme Court, 0 LXI. (y), it is provided 
as follows : — 

B 26 “A memorandum of satisfaction maybe ordered to be Memorandum 
written upon a registered copy of a bill of sale, on a consent to the of satibfaction 
satisfaction, signed by the person entitled to the benefit of the bill of 

of sale, and verified by affidavit, bemg produced to the registrar, ® ^ 
and filed in the Central Office,” 

B 27. “ Where the consent m the last preceding rule mentioned Order for 
cannot be obtained, the registrar may, on application by summons, memorandum 
and on hearing the person entitled to the benefit of the bill of sale, sa-tisfac- 
or on affidavit of service of the summons on that person, and in 
either case on proof to the satisfaction of the registrar that the debt 
(if any) for which the bill of sale was made has been satisfied or 
discharged, order a memorandum of satisfaction to be written upon 
a registered copy thereof.” 


The repealed Act of 1854 reqnired the consent to be signed Consent to 
in the presence and to be verified by the affidavit of a solicitor , 
and though these requirements are not expressly contained in 
the present Act, it was, till recently, the practice generally to 
require the consent to be so verified. But in a recent case it 
has been held that the affidavit verifying the signature and 
consent of the person entitled to the benefit of a bdl of sale t6 
the entry of satisfaction of the bill of sale need not be made by 
a solicitor (s). 


(«) Chapman v 5 0 P 2> (y) A form of summons and affi- 

308 davit IS given 

(i») Karetr Kosher Mmi Asm%at%mt (s) Wh%te and Mubmpf (1894) 2 
2 Q B. B. 36L Q. B, 923 
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XX. — Order and Disposition Clause in Bankruptcy — The 
registration of an absolute bill of sale of itself gives the noto- 
riety which excludes the application of the doctrine of reputed 
ownership, for it was thus enacted by sect. 20 of the Act of 
1878 •— 

Cbattels comprised in a bill of sale which has been and continues 
to be duly registered under the Act shall not be deemed to be in the 
possession, order, or disposition of the grantor of the bill of sale 
within the meaning of the B A 1869 («). 

This section has been repealed only in respect of biUs of sale 
given by way of security (5). The effect of the repeal, as 
regards such bills, is to restore the rule under the Act of 1854, 
under which it was held that registration did not exclude the 
doctrine of reputed ownership (e) 

But notwithstanding the repeal of sect 20, the effect of sect 3 
of the Act of 1882 is that chattels comprised in a bill of sale 
registered under the Act of 1878, before the coming into opera- 
tion of the Act of 1882, are not, so long as the registration is 
subsisting, wuthin the order and disposition clause, even when 
an act of bankruptcy is committed by the grantor after the 
coming into operation of the Act of 1882 (d). 

During the seven days betw^een the making and the registra- 
tion of a bill of sale, the order and disposition clause does not 
apply (e). 

The clause in the Bankruptcy Act, 1883, protecting convey- 
ances or assignments by bankrupts for valuable consideration, 
if made before the date of the receiving order in good faith and 
without notice, has no operation as regards a transaction void 
under the Bills of Sale Acts (/). 

(«) 32 & 33 Vict. c 71. SardinfffJR&FaxthrotJiei, L K 16 Eq. 

{b) Act of 1882, 8s 3, 16 See 223. 

Smft V TmmU, 24 Oh D 210 , Feevea [d) Exp Ismd, Ee Chappie, 23 011 
T Mi low, 12 Q B D 436, C. A , B 409, 0 A 
MU T. W. N. (1887) 170, (f) Exp Kahen, Ee Eener, 21 011 

0 A. B 871. 

(<r) Stansfeldr Cuhitf^DeO: {/) Exp Atiuaiet, 5 Cli B 27, 

222 , Badger v Shaw^ 29 L J. Q B. 0 A See Ee JFaugh^ 4 Oh B 524. 
7B , Ee Eanxel, 25 L T. 188 , Exp, 
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CHAPTER XV- 

OF MORTGAGES OF SHIPS, FREIGHT AHD CARGO - 
Sectiok I. 

Mortgages of Ships and Shares therein. 


i. — ^Registration of Bntisli Ships and of Owners of Ships and 
Shares — ^A ship is not like an ordinary chattel ; it does not 
pass hy delivery, nor does the possession of it prove the title to 
it. There is no market overt for ships (a) 

Mortgages of British ships have long heen the subject of 
statutory regulations, which were so stnot in regard to defects 
in the assurance as almost to oust the jurisdiction of equity ; 
but all former statutes were repealed by the Merchant Shipping 
Repeal Act, 1854 (b) And m the same year the Merchant 
Slnpping Act, 1854 (^), was passed, which, with the amending 
Acts {cl)y has been repealed by the Merchant Shipping Act, 
1894 {e)f which has consolidated the previous law on the 
subject. 

Mortgages of British ships are now exclusively regulated by 
the Merchant Shipping Act, 1894 (e). This Act substantially 
re-enacts the provisions relating to or affecting mortgages of 
ships and shares contained m the former Acts, and accordingly 
the decisions on those Acts appear for the most part to be in 
force in determining the construction of the present Act and 
the rights of parties thereunder 

A British ship within the meaning of the Act is a ship the 
owners of which comply with the qualifications as to birth, 
naturalization, or denization mentioned in the Act, but not 
Bntish-born persons bearing allegiance to a foreign State ; also 
bodies corporate established tinder and subject to the laws of, 


Ship not a 
chattel 
passing by 
delivery. 


Statute law as 
to mortgages 
of ships 


Merchant 
Shipping Act, 
1894 


Meaning of 
term “British 
ship.^* 


(«) Soopei V Cfumif L R 2 Oh A. 
290 

(d) 17 & 18 Vict c 120. 


(c) 17 & 18 Viot c 104. 

(d) 43 & 44 Vxct c 18. 

(e) 67 & 58 Vict c 60 
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and having their principal place of business in, some part of her 
Majesty’s dominions (/) 

Every British ship must be registered, and will not be recog- 
nized as a British ship until registered, in manner prescribed by 
the Act (g) 

In contemplation of the Act a ship is divided into sixty-four 
shares, and any one or more shares, but not a fractional part of 
a share, may be the subject of mortgage under the Act (h) 

The Act of 1894 enacts as follows • — 

Sect 5 ** Every registrar of British ships shall keep a book to be 
called the register book, and entries in that book shall be made in 
accordance with the following provisions * — 

(1 ) The property in a ship shall be divided into sixty-four 
shares 

(2 ) Subject to the provisions of this Act with respect to 3oint 
owners or owners by transmission, not more than sixty- 
four individuals shall be entitled to be registered at the 
same time as owners of any one ship ; but this rule shall 
not affect the beneficial title of any number of persons or 
of any company represented by or claiming under or 
through any registered owner or joint owner 

(3 ) A person shall not be entitled to be registered as owner of a 
fractional part of a share m a ship , but any number of 
persons, not exceeding five, may be registered as jomt 
owners of a ship, or of any share or shares therein 

(4 ) Joint owners shall be considered as constituting one peison 
only as regards the persons entitled to be registered, and 
shall not be entitled to dispose in severalty of any interest 
in a ship, or in any share therein, in respect of which they 
are registered 

(5 ) A corporation may be registered as owner by its corporate 
name 

The Act of 1894, after providing for declarations as to owner- 
ship by individual owners and corporate bodies (^), and as to the 
evidence to be produced on the registry of a ship (A), proceeds, 
by s. 11, to prescribe that the registrar shall enter m the register 
book particulars as to (1) the name and port of the ship; 
(2) details as to her tonnage, build, and description ; (3) par- 
ticulars of origm ; (4) names and descriptions of her registered 
owner or owners, and if there is more than one owner, the pro- 
portions in which they are interested. 

By sects. 56 and 57 of the same Act it is enacted as follows: — 

Sect. 56. <‘No notice of any trust, express, implied, or constructive, 

{/) 57 & 58 Vxot c. 60, s 1. (t) SeCt 9 

(^) Ihd s. 2 {k) Sect. 10. 

(A) Bid fis. 5, 31, 
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shall be enteied m the register book or be leceivable by the cnAprrsx'i 
registrar, and subject to any rights and powers appearing by the , J 7 
register book to be Tested in any other person, the registered owner 
of a ship or of a share therein shall have power absolutely to dis- 
pose in manner in this Act provided of the ship or share, and to 
give effectual receipts for any money paid or advanced by way of 
consideration 

Sect 57 ** The expression beneficial interest, whenever used in Equities not 
this part of this Act, includes interests arising under contract and excluded by 
other equitable interests, and the intention of this Act is, that with- 
out prejudice to the pi o visions of this Act for preventing notice of 
trusts 6om being entered m the register book, oi receiv ed by the 
registrar, and without prejudice to the powers of disposition and of 
giving receipts conferred by this Act on registered owners and 
mortgagees, and without prejudice to the provisions of this Act 
relating to the exclusion of unqualified persons from the ownership 
of British ships, interests arising under contract or othei equitable 
interests, may be enforced by or against owneis and mortgagees of 
ships in respect of their interest therein, in the same manner as in 
respect of any other personal property ” 

Accordingly, where a transfer of a ship was executed in the Evideace of 
form prescribed by s 55 of the repealed Act of 1854, so as to he 
absolute m its terms, it was held that the owners "were not 
precluded from showmg that the transfer was intended to be as 
a security only {1). 

Similarly, where a mortgage of a ship was made m the form 
prescribed by s 66, and transferred according to the form pre- 
scribed by s 73, it was held that the Court was at liberty, by 
virtue of the section above set out, in estimating the rights of 
the transferee of the mortgage, to consider not only the registered 
documents, but all the transactions relating to the loan {m). 

Sects 14 to 23 of the Act of 1894 contain provisions as to Certificates 
certificates of registry on which all changes of ownership must 
be indorsed ; and, by s 15, it is enacted that, The certificate Custody of 
of registry shall be used only for the lawful navigation of the ^ 

ship, and shall not he subject to detention by reason of any 
title, hen, charge, or interest whatever, had or claimed by any 
owner, mortgagee, or other person to, on, or in the ship ; and 
the refusal to deliver it on demand to the person entitled to it 
for the purpose of navigation, officers of customs, or other person 
legally entitled to require it, is punishable by penalty. 

It is, therefore, illegal to pledge the certificate, and the person Certificate 
entitled to it for the purpose of navigation, though himself pi^g^ 

(i) 13 O.B N S 66S; also 11 F B 92. 

InawfaUm, Ij. B 1 A. & £. 72. See (m) Catheart,'Lt.'&, 1 A. & E. 314. 

VOL. I. — ^6. 8 
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the pledger, may maintain an action {n), after demand for its 
delivery, and may recover damages for the ■wrongful detamei, 
in addition to his right to proceed for the penalty. 

The Act of 1894 contains the following provisions as to 
transfers and transmission of ships and shares therem — 

Sect 24 — ‘‘(1 ) A registered ship or a share theiein (when dis- 
posed of to persons qualified to own a British ship) shall he transferred 
hy hill of sale 

(2 ) The hdl of sale shall contain such description of the ship as 
IS contained in the surveyor’s certificate, or some othei description 
sufficient to identify the ship to the satisfaction of the registiar, and 
shall be according to the form marked A in the first part of the 
Tirst Schedule to this Act, or as near thereto as circumstances 
permit, and shall he executed hy the transferor in the presence of, 
and he attested hy, a witness or witnesses ” 

By s. 25, it is provided that a transferee shall not he regis- 
tered until he, or, in the ease of a corporation, the proper officer, 
has made a declaration stating his qualification, or that of the 
corporation, to he registered as owner ; and that no unqualified 
pel son or body of persons is entitled as owners to any legal or 
beneficial interest in the ship or any share therein. 

By s 26, upon production to the registrar of the transfer and 
prescribed declaration, he is to enter in the register book the name 
of the transferee, and to indorse on the transfer the fact of such 
entry, with the date and hour thereof. Transfers are to be 
registeied in the order of their production to the registrar. 

The mere transfer of a ship under s. 24 gives the transferee 
a good title against the trustee in hankruptoy of the transferor, 
although, until registration, he could not transfer it to a purchaser 
under s 26 (<?) 

A registration founded on a sale hy an attorney in excess of 
his power was held to give no title, even at law, to the person 
thereby registered as owner (p) ; and a re-transfer was directed 
to he executed hy a person who had been registered as owner 
under a mistake as to title (^) 

In the transfer of a British ship, there is a clear distmction 
between the legal estate and mere beneficial mterests therein 


{») Wthy T Orawfmd, 1 B & S {p) t, John 1 

263, 266 {^) MoUemeas y Zampoit^ 29 Beav, 

{a) BtapUtm y. Maymm* 2 H, & O, 129. 

91S. 
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A sale of the beneficial interest by hcitation, mthout a bill chapteb st 
of sale, does not entitle the purchaser to be i^egistered as 
owner (? ) 

Sect 27 of the Act provides that, “ where the property in a Transmission 
registered ship or share therein is transmitted to a person sinp^on^death^ 
qualified to own a British ship on the marriage, death, or bank- 
ruptcy of any registered owner, or by any lawful means other &c 
than by a transfer under this Act/’ such transmission shall be 
authenticated by means of a declaration of transmission identify- 
ing the ship and contaming prescribed statements, and aoeom- 
panied by certain prescribed evidence ; and that the registrar, 
on receipt of the declaration of transmission so accompanied, is 
to enter m the register book the name or names of the person 
or persons entitled to be registered by virtue of the transmission 

If a ship or a share or shares therem intended to form the Precautions to 
security for a loan have passed from the original owmer by mort^a^ee^of 
transfer or transmission, the intending mortgagee should satisfy transferred or 
himself, by inspection of the documents of title and the register ^ 

book, that the required formahties have been observed, so as to 
confer a good title to the property (s). 


ii, — ^Form and Eegistration of Mortgages of Ships and Shares. 

— ^With regard to mortgages of ships and shares in ships, the 
Act of 1894 contains the following enactments : — 

Sect 31 — “(1 ) A registered ship, or a share therein, may be Mortgage of 
made a secunty for a loan or other valuable consideration, and the 
instrument creating the security (in this Act called a mortgage) 
shall be in the form marked B in the first part of the First 
Schedule to this Act, or as near thereto as circumstances permit, 
and on the production of such instrument the registiar of the ship^s 
port of registry shall reeoid it m the register book 

(2 ) Mortgages shall be recorded by the registrar in the order 
m time in which they are produced to him for that purpose, and the 
registrar shall by memorandum under his hand notify on each 
mortgage that it has been recorded by him, stating the date and 
hour of that record ” _ 


A mortgage of a ship passes, as incident thereto, all articles Wimt passes 
necessary to the navigation of the ship or to the prosecution of 

(r) Chatimunaif r Capeyrvn, 7 App. (») Stapklm r. Baymen, 2 H & C. 

Oas 127 918 
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the adventure which were on board at the date of the mort- 
gage, and articles brought on board subsequently to the mortgage 
in substitution for the same (ii) A fortiot i, if the mortgage is 
expressed to he of a ship “ with the appurtenances,” the term 
"^appurtenances” will pass to the mortgagee anything which 
IS on board for the accomplishment of the voyage and of the 
adventure (a?) So a chronometer was held to pass to the 
mortgagee as an ‘‘ appurtenance ” of the ship (y) But cargo 
will not pass as an "" appurtenance ” (s) 

By s. 65 of the Act, mortgages not in the prescribed form 
are not to be registered, except by direction of the Commis- 
sioners of Customs ; hut the Commissioners may from time to 
time, with the consent of the Board of Trade, alter the forms, 
upon giving public notice of such alterations. 

A slight difference between the mortgage and the register m 
the name of the ship is of no consequence, if there is no doubt 
as to the identity , as where the mortgage was of the City of 
Bruxelles,” registered as the City of Brussels ” (a) 

A mortgage is binding between the mortgagee and mort- 
gagor, though the requisites of the registry are not comphed 
with (b) 

Mortgages in the prescribed foim may properly be supple- 
mented by unregistered collateral agreements (c). 

The nghi of an insurer of ships who is, hut does not appear 
on the register as, the mortgagee to the proceeds of the policies 
is not affected by the Acts (d) 

A security by way of deposit of a pohoy on a ship at sea, 
which IS afterwards mjured and condemned, may give the 
depositee authority to sue on the pohcy, but it passes no 
property in the ship, and does not authorize the depositee 
to give notice of abandonment as for a total loss (e) 

Mortgages of British ships and shares therein aie excepted 


(w) Coltman y Chamberlain, 25 Q B 
D 338 ; iSuU Bope Co v Adams, 65 
L J Q B lU 

{x) Dundse, 1 Hagg 109 , S C , sub 
nmi Gale v Zaune, 6 B & Or. 162 
(y) Lanpton y Sorton, 1 Ha 549 
(a) Tost, p, 273 

(a) Bell V Banh of London, S H & 
N 730 


(5) Lister y Bayn, 11 Sun 348 
(e) Benwell Towm, 72 D T. 664 
See also Inmsfallen, DR 1 A & E, 
72 , Cathcm t,Jj R 1 A & E 314 

(d) Ladbrole y Lee, 4 De G. & S. 
106 

(e) Jardme y Leathley, 3 B & S 
700 
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from tlie operation of the Bills of Sale Acts ( /), and accordingly 
do not require to be made according to the form prescribed by 
the Bills of Sale Act, 1882, nor to be registered under those 
Acts {g) And such mortgages will be within the exception, 
though not made according to the form prescribed by, nor 
registered under, the Merchant Shipping Act, 1894 (A), 

All articles and matenals passing by a mortgage of a ship by 
the word ** appurtenances” are piotected hy the exception, so as 
to exempt the security hy which they pass from the necessity of 
registration under the Bills of Sale Acts {i) 

A mortgage may he given without such registration on an 
unfinished ship in course of building which will effectually pass 
not only the ship itself but all things prepared for, though not 
actually attached to the ship (/*,) And a valid charge may 
similarly he given on a huildei’s interest in an unfinished ship 
hy deposit of the builder’s certificate (/) 

If a registered owner is desirous of mortgaging at any place 
out of the country in which the port of registry is situate, the 
registrar may enable him to do so hy granting a certificate of 
mortgage ” giving him a power to mortgage {m) Previously to 
the grant of a certificate, entries must be made in the register 
hook of the names of the persons by whom the power is to bo 
exercised and the maximum amount of the charge to be created, 
and ihe place where, and the limit of time within which, the 
power IS to be exercised {n) A certificate is not to be granted 
so as to authorize a mortgage within the United Kingdom if the 
port of registry is within the United Kingdom or in any British 
possession m which the port of registry is situate, oi at or within 
the area of any port of registry established by Order in Council, 
or by any person not named by the certificate (o) Certificates of 
mortgage must contain a statement of the particulars directed 
to be entered in the register book, and an enumeration of 
any registered mortgages or certificates of mortgage or sale 
affecting the ship or shares in respect of which the certificate 
is given (p) 


(f) 41 & 42 Vict 0 31, s 4 , 45 & 
46 Viet c 43 

See anie^ pp 201, 202 
(A) Union Bank of X^n^on v Zensn-* 
ton, 3 0 P D 243 
(t) CoUmanr Ckambet Imn, 25 Q B 
D 328, 831 See ante, p 259 


(X) Beidy FmrhmU, 1 0 D E. V87 , 
Woods V Mmtell, 6 B & AM 042» 

(i!) JBtp Sod(fkm{ov Wmter)^Be Soft^ 
L R 20:i^ 746. 

(*») Sect, 39 
(«) Sect 40 
(c) Sect 41 
Ip) Sect 42 
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Sect 43 TKe folloTving rules shall be observed as to certificates of 
moitgage — 

(1 ) The power shall be exercised in conformity with the directions 
contained in the certificate 

(2 ) Every mortgage made thereunder shall be registered by the 
mdoisement of a record thereof on the certificate by a 
legistrar or British consular officer 

(3 ) A moitgage made in good faith thereunder shall not he 
impeached by reason of the peison by whom the power 
was given dying before the making of the mortgage 

(4 ) Whenever the certificate contains a specification of the place 
at which, and a limit of time not exceeding twelve months 
within which the power is to be exercised, a mortgage 
made in good faith to a mortgagee without notice, shall 
not be impeached hy reason of the bankruptcy of the 
person by whom the power was given. 

(5.) Every mortgage which is so registered as aforesaid on the 
certificate, shall have priority over all mortgages of the 
same ship or share created subsequently to the date of the 
entry of the certificate in the register hook , and if there 
are more mortgages than one so registered, the respective 
mortgagees claiming thereunder shall, notwithstanding any 
express, implied, or constructive notice, be entitled, one 
before the othei, according to the date at which each 
mortgage is registered on the certificate, and not accordmg 
to the date of the mortgage 

(6 ) Subject to the foregoing rules, every mortgagee whose mort- 
gage IS registered on the certificate shall have the same 
rights and powers, and be subject to the same hahihties, 
as he would have had and been subject to if his mortgage 
had been registered in the legister book instead of on the 
certificate 

(7 ) The discharge of any mortgage so registered on the certifi- 
cate may be indorsed on the certificate by any registrar or 
British consular officer, upon the production of such evi- 
dence as is by this Act required to be produced to the 
registrar on the entry of the discharge of a mortgage in 
the register book , and on that indorsement being made, 
the interest, if any, which passed to the mortgagee shall 
vest in the same person or persons in whom it would 
(having regard to intervening acts and circumstances, if 
any), have vested if the mortgage had not been made 

(8 ) On the dehvery of any certificate of mortgage to the registrar 
by whom it was granted, he shall, after recordmg in the 
register book, m such manner as to preserve its priority, 
any unsatisfied mortgage registered thereon, cancel the 
’certificate and enter the fact of the cancellation in the 
register hook , and every certificate so cancelled shall be 
void to all intents 

iii. — Rights and Liabilities of Mortgagee in Possession, — So 
long as the mortgagee of a ship does not take possession, the 
mortgagor, as the registered owner subject to the mortgage, 
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retains all the rights and powers of ownership, and his contracts chiptee xv 
with regard to the ship will he valid and effectual, and bind the 
mortgagee, provided that his dealmgs do not matenallj impair 
the mortgagee’s security. 

Sect 34 ^‘Except as far as may be necessary for making a mort- Mortg-agee 
gaged ship or share available as a security for the mortgage debt, the heated 

mortgagee shall not, by reason of the mortgage, bo deemed the 
owner of a ship or share, nor shall the mortgagor be deemed to have 
ceased to be owner thereof ’’ 

Sect 35 ‘ ‘ Every i egistered mortgagee shall have jjower absolutely Mortgagee to 
to dispose of the ship oi share in respect of which he is registeied, ha\e po^ei 
and to give effectual receipts for the purchase-money , but where 
theie are more peisons than one registered as moitgagees of the 
same ship or shaie, a subsequent mortgagee shall not, except under 
the order of a Court of competent jurisdiction, sell the ship oi shaie 
without the concurrence of eveiy prior mortgagee ’’ 

The Admiralty Division of the High Court of Judicature has Jurisdiction 
jurisdiction over any claims in respect of any mortgage duly 
registered according to the provisions of the Act, whether the 
ship or the proceeds thereof be under the arrest of the Court or 
not, and will enforce equities between owners and mortgagees 
of ships {])), 

The position of a mortgagor in possession is thus stated by Bights of 
Lord Oaims, 0, in the leading case of Keith v Bmiows (q) • ^°?essumto 

The mortgagee of a ship does not, ordinarily speaking, obtain 
any transfer by way of contract or assignment of the freight, 
nor does the mortgagor of a ship undertake to employ the ship 
in any particular way, or, indeed, to employ the ship so as 
to earn freight at all The mortgagor of a ship may allow 
the ship to he tranquil m dock, or he may employ it in any 
part of the world not earning freight, but for the purpose of 
bringing home goods of his own or for his own benefit Those 
goods which are brought home for him he may sell at their 
full market price when they arrive in this country, thereby, of 
course, bringing into his own pocket not merely the original 
value of the goods, hut also the portion of remuneration which 
represents the value of the carriage of those goods from abroad 
Or, again, he may, in makmg, through his master, a contract for 
freight at a foreign port, attach to the carriage of the goods a 
rate of freight, which mAj either he nominal or may he very far 
under the ordinary rate of freight of the market. All those acts 

{p) Admiralty Court Jimsdiotioii Catheari^ Ii B 1 A & B. 314 
Act, 1861 (24 Tict c 10, s. 11), {q) 2App, Oas 636, at p 645 
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would be the ordmary incidents of the ownership of the mort- 
gagor, who remains the domimi^ of the ship with regard to 
everything connected with its employment, until the moment 
arrives when the mortgagee takes possession. If the mortgagee 
IS dissatisfied with the amount of authority which the mortgagor 
possesses by law, it is for him to put an end to the opportunity 
of exercising that authority hy taking the control of the ship 
out of the hands of the mortgagor ’’ 

So, where a mortgagor had made a eharterparty, which was 
not shown to be in any way prejudicial to the security, the 
mortgagees were hound by it (r) And a mortgagee permitting 
the mortgagor to retain possession and to use the ship, is bound 
by the lien for repairs of a shipwright to whom it was delivered 
by the mortgagor for that purpose («). 

But if a mortgagor does any act or is guilty of any default 
which prejudices or injures the security of the mortgagee, 
sect 34 ceases to have any hindmg effect against the mortgagee, 
subject, as it would seem, to any subsisting contracts entered 
into by the mortgagor while in possession, of which the mort- 
gagee has notice, or which are consistent with the ordinary use 
of the ship (t) And, in order to obtain the benefit of such 
contracts, the mortgagee must give notice to the other con- 
tracting party (w) So, where an owner had agreed with his 
mortgagee to insure the ship and subsequently chartered her, 
the mortgagee was entitled to prevent her from sailmg unm- 
sured {x) 

A mortgagee not in possession cannot he compelled to join in 
a eharterparty (y) He cannot mamtain an action of re- 
straint (z) , nor can he recover passage-money received by the 
mortgagor before taking possession (a), 

A mortgagee of shares in a ship, on taking possession, is 
only entitled to his mortgagor’s part of the profit-freight after 
contributiug proportionately with the other co-owners to the 
expenses of the outfit and of the voyage (d) He is not entitled 
himself to interfere with the control of the ship ; he cannot after 


(?) Fancliony 6 F D 173 See also 
CoUim V Lamport, 4 De G- J & S 
500, 505 , Blanche, 58 L T 592 
{«) WiUmmsY Allsup, lOO B N S 
417 , Colhns y Lamport^ snp 

(t) Celtic (1894) P 175, at p 
1S7, And see pest, p 267, 

(iw) Oolhns y Xamporty sup. 


(^) Laming ^ Co y Seator^ 16 0 of 
S Ca (Sc ) 828, 4th Ser 
(y) Samuel y Jones, 7 L T K S 
760 

a lnnisfallen, L E 1 A & E 72 
JFiUis y Balmer, 6 Jur N S 
732 

(5) Alexander y Sims, 5 Be G, M. 
& G. 80. 
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the making of the charterparty arrest the ship, or demand CHA1PTER XV 

bail in action on bis mortgage, provided tbe performance 

of tbe charterparty is not prejudicial to bis security {() , 

and, as regards tbe future control of the ship, it seems that 

be can only take possession by giving notice of bis mortgage to 

tbe ship’s husband (d)^ and claiming thereby a proportionate 

part of tbe profit-freight (e) 

Where tbe mortgagor of shares is also tbe ship’s husband, if 
tbe mortgagee joins with tbe owners of tbe other shares in the 
appointment of a new ship’s husband before the completion of a 
voyage, the mortgagor loses all right, as ship’s husband, to 
receive the freight, but he will have a lien on the freight for 
advances repaid by him on account of the ship previous to his 
removal (/) 

The provisions in the statute (g) that persons beneficially Exemption of 
interested in ships and shares therein shall, as well as the 
registered owner, be subject to pecuniary penalties imposed ties 
upon owners, excepts persons who are beneficially interested by 
way of mortgage 

The duty of a mortgagee who has taken possession of a ship Duty of 
is to sell as soon as conveniently may be, but he is justified in ^ 

employing the ship for a reasonable time to avoid selhng So 
where a mortgagee, instead of selling the ship, employed it in 
hazardous and speculative adventures, and made great losses, he 
was charged with the value of the ship and fittings at the time 
he ought to have sold it {h). 

What is said by Holt, 0. J,, in Coggs v. Bernard, against the Liability for 
use of any chattel bailed by way of necessity, which might be 
injured dunng the use made of it, cannot apply to the mortgage 
of a ship (^) 


(c) Maxima^ 39 L T 112 
(<^) The “ship’s husband” is an 
agent specially appointed by the owner 
or co-owners of a ship to supenntend 
the equipment, repairs, mana^ment 
and other concerns of the ship w here 
there are several owners, one of them 
IS generally appointed managing owner 
or ship’s husband A ship’s husband 
has the authonty of the owners to 
procu 8 a charterparty and generally 
to mf iSe (mntraocs for their benefit , but 
he canno"' cancel a charterparty 
Thomas v Lewis, 4 Ex B, 23 Tne 
name and address of the managing 


owner, ship’shnsband orothermanager 
for the time being, must be registered 
at the port of registry of the ship 
See Merchant Shipping Act, 1894, 
8 59 

{e) Maxima, 39 L T 112 

(/) Beynon v Goidsn, 3 Ex B, 263, 
0 A, 

(p) Sect 68. 

(A) Marriott v. Anchor Lteverstonary 
Society, 3 Be Q- E & J 117, 
Mattes V Gihson, IL & H 83. And 
see European, ^ Co v, Eoyal Mail, 
Co,iK &J 676. 

(t) Ld Eaym. 909, 916. 
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So long as tlie mortgagor, being in possession, continues, by 
virtue of sect 34, to be the owner of tbe ship, tbe mortgagee 
incurs no liability as to repairs or necessaries by reason of bis 
legal title, nor is bis security postponed to or affected by a claim 
in respect of necessaries, unless tbe payment for them is made 
witb tbe sanction of tbe Comt (1 ) ; but if tbe mortgagee enters 
into possession, be will be liable for repaus and necessaries 
ordered by bis authority, and bis legal title and actual posses- 
sion, in that case, render tbe captain bis agent for tbe purpose 
of implying sucb antbonty (/). 

If a mortgagee pays necessary expenses in order to obtain 
possession of tbe sbip, be is entitled to recover tbe money from 
tbe mortgagor or other person bable to pay sucb expenses (m) 

In an action to redeem tbe mortgage of a ship, tbe expenses 
of taking and boldmg possession of tbe ship are properly charge- 
able as ^^just allowances’’ under Ord XS31III r. 8, without 
any direction in tbe decree for the purpose (n). 

A mortgagee who takes possession of a sbip during a voyage 
becomes entitled to receive tbe unpaid freight earned in that 
voyage (o) ; but the earnings of a ship in tbe bands of a mort- 
gagee are bable for the expenses of tbe voyage (j)) 

It was formerly considered that tbe mortgagee could not 
recover freight already earned previous to bis taking posses- 
sion (q ) ; but tbe rule now appears to be settled that tbe 
mortgagee on taking possession is entitled to aU freight then 
unpaid, whether previously earned or not, 

A mortgagee in possession of a ship will not be charged witb 
wilful default for not concurring in a hazardous eharterparty (r) 
If tbe circumstances are such as to prevent a mortgagee from 
taking immediate possession, it seems that notice to tbe parties 
interested, followed by taking actual possession at tbe earliest 
opportunity, will be eq^uivalent to possession as from tbe date of 
tbe notice. 


(l) Lyons, 57 L, T 818 

(>) Iiz6i>s V Roas, L R 1 Q B 534, 
and cases there cited , Eitsden v I*ope, 
L R 3 Ex 269, at p 272 , Orchis, 15 
P I) 38, 0 A 

(m) Johnson v Royal Maxi Cb , L R 
3 C P. 38 , Orchis, 15 P JD 38, 
C« A, 

Wilkes V Baunxon, 7 Ch D 188. 
(o) K& swell y Bishop, 2 Or & J*. 
529; Bern v M^&hte, 12 Moo. X85; 


Ghinnety v Bavxdson, 2 Br & B 879 , 
Math V Butioics, 2 App Gas 636, 
Lapp V Campiell, 57 L J Q B 79 
(p) Guen y Bxgys, 6 Ha 395, 
Alexander y Buns, 5 De G M 8c Gr 
57 

(?) Chxnneity y Bvans, 1 H B1 
117, n 

(») Bamuel y Jams, 7 L T. H S. 
760 
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So, where the mortgagee of a ship which was proceeding on a ciiiptfb w 
voyage gave notice to the mortgagor and the charterer claiming 
the freight, and took actual possession of the ship on its ariival 
at the port of destination, he was held to be entitled to the 
freight earned during the voyage (s). 

A mortgagee of a ship on taking jiossession is not entitled to Right of 
seize cargo on board belonging to the mortgagor, unless such pa^se?sioa^t(f 
cargo is included in the secuiity ; and cargo will not be meluded 
by words of general import, such as “ appurtenances’’ (t) 

A mortgagee who has taken possession obtains control of the Control of 
ship, and if the master by order of the mortgagor interferes with 
such control he wull be guilty of misconduct, and no compensa- 
tion for dismissal can be awarded to him as against the mort- 
gagee (ic) 

If a mortgagee of a ship is unable to arrest or otherwise Receiver 
obtain possession of the ship, he may, apparently, like any other 
mortgagee (j?), obtain the appointment of a receiTei. 

The statutory power of the mortgagee to arrest and sell the Wlieii mort- 
ship arises upon any default of the mortgagor in payment of ff fale 
principal or interest (^) , or upon any act or default of the mort- 
gagor imperilling or impairing their security (s), or upon any 
breach by the mortgagor of the express terms of the mortgage 
contract. And the mortgagee must be careful to see that his 
exercise of the power of sale is justified by some such act or 
default (a), and that it is earned out in accordance with the 
terms of the statutory power or any stipulation modifying the 
same (5), otherwise he may be liable in damages. 

The mortgagee will be entitled to sell the ship free from any How far he 
contracts entered into by the mortgagor which were subsisting frSn 
at the time of the mortgage, but of which the mortgagee bad ® 
no notice, or subsequent contracts which are so inconsistent with 
the ordinary use of the ship that the moitgagee could not be 
deemed to have authorized them by leaving the mortgagor m 
possession, or which are of such a nature as to impair the 
security (c). It has been seen that a mortgagee will be bound 

(s) Mmden r JPape, LBS Ex. 269 (a) v Zamportt 34 L J Ob 

(i) Lmffton V 5 Beav 9 Sea 196 , C&thcm mp See also Zlanehe, 

Branded v Molynem^ 3 Man & Gr 84 6 Asp N S. 272, 

(m) Fai^ party 'lO P B 13 {«) Caiheariy L R 1 A & E 314, 

(x) Truman v Bedaiavey 18 Ob B {^) Biouatd v Bumai €8>_^U€y 3 Moo 

647 PC 457. 

(y) Wtltes V Bauntony 7 Oh B 188 (e) G^Uve Kingy (1894) P. 175 

ee Gathmity L, B 1 A & E 314, 327. 
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loj contracts entered into hy the mortgagor in possession subse- 
quently to the mortgage which are reasonable and proper for 
the ordinary employment or maintenance of the ship (d) 

Where a mortgagee seizes and proceeds to sell a ship under 
a power, he is entitled to charge the mortgagor with the costs 
of and incident to the sale (e) 

iv. — Transfer and Transmission of Mortgages — ^With regard 
to the transfer and transmission of mortgages, the Act of 1894 
contains the following provisions — 

Sect 37 * A registei ed mortgage of any ship or share maybe trans- 
ferred to any person, and the instrument efecting the transfer shall 
be in the form marked 0 in the first part of the First Schedule to 
this Act, or as near thereto as circumstances permit, and on the 
production of such instrument the registrai shall record it by- 
entering in the register book the name of the transferee as mort- 
gagee of the ship or share, and shall, by memorandum under his 
hand, notify on the instrument of transfer that it has been recorded 
by him, stating the date and hour of the lecord ’’ ‘ ^ ^ 

Sect 38 — “(1 ) Where the interest of a mortgagee in a ship or 
share is transmitted on mairiage, death, or bankruptcy, or by any- 
lawful means, other than by a transfer under this Act, the trans- 
mission shall be authenticated by a declaration of the person to 
whom the interest has been transmitted, containing a statement of 
the manner in which and the person to whom the property has been 
transmitted, and shall he accompanied by the hke evidence as is by 
this Act required in case of a corresponding transmission of the 
ownership ot a ship or share 

“ (2 ) The registrar, on the receipt of the declaration and the pro- 
duction of the evidence aforesaid, shall enter the name of the person 
entitled under the transmission in the register book as mortgagee 
of the ship or share.’’ 

V, — ^Discharge of Mortgage. — ^The Act enacts as follows as 
regards the discharge of mortgages * — 

Sect 32 ‘‘Where a registered mortgage is discharged, the regis- 
trar shall, on the production of the mortgage deed, with a receipt 
for the mortgage money indorsed thereon duly signed and attested, 
make an entry in the register book to the effect that the mortgage 
has been discharged, and on that entry being made, the estate (if 
any) which passed to the mortgagee shall vest m the person in 
whom (having regard to the intervenmg acts and circumstances, 
if any) it would have vested if the mortgage had not been made ” 

Where the first mortgage is by mistake discharged on the 
registry, a subsequent registered mortgage has priority (/) ; 

w Ante, p 264 (/) JBedl v L R 4 Cb. A. 

(e) W%lKes y S&umon, 7 Ch. B. 1S8 136 
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but where the entrj of discharge of a mortgage had been made chaptee xy 
by mistake, and a bill of sale by the mortgagee to a purchaser 
had consequently been refused, the Court directed the purchaser 
to be registered (g) 

There is no provision which authorizes the registrar to erase 
entnes of mortgages upon their being discharged (A). 


vi, — ^Disabilities. — ^Disabilities are thus provided for by the 
Act- — 

Sect 55 “ "Where, by reason of infancy, lunacy, or any other ProTiaion for 
cause, any person interested m any ship, or any shaie therein, is 
incapable of making any declaration, or doing anything required or lacapaoity 
permitted by this Act to be made or done in connection with the 
registry of the ship or share, the guardian or committee, if any, of 
that person, or, if there is none, any person appointed, on applica- 
tion made on behalf of the incapable person, or of any other person 
interested, by any Court or judge having jurisdiction in respect of 
the property of incapable persons, may make such declaration, or 
declaration as nearly corresponding thereto as circumstances 
permit, and do such act or thing in the name and on behalf of the 
incapable person , and all acts done by the substitute shall he as 
eiuEectuai as if done by the person for whom he is substituted 

On sale of a ship to an infant, the vendor is a trustee for the 
infant {i) 

Sect 55 of the Act does not enable the guardian of an infant 
shipowner to mortgage the ship for repairs, although it may be 
that, in the exercise of his necessary power to repair, a lien may 
he created upon the ship (A) 


vii. — Order and Disposition in Bankruptcy, — If the mortgage 
of a ship, or any share therein, is duly registered according to 
the Merchant Shipping Act, 1894 (/), the nghts of the mort- 
gagee will not be subject to tbe order and disposition clause 
of the Bankruptcy Act, 1883 (m). By sect 36 of the Act of 
1894, it is enacted as follows • — 

** A registered mortgagee of a ship or share shall not be affected Mortgage not 
by any act of bankruptcy committed by the mortgagor after the 
date of the record of flie mortgage, notwithstanding Siat the mort- 


(^) !t%e Mosef L R 4 A & E 6 , 918 

Chaateannmf j Cupeyronj 7 App Cas (k) Michael r D E 7 Eq 

127, J 0 95 

(A) ChaaUauneuf r* Capet/ton, sup (/) 57 & 58 Viot c 60 

(t) Stapkion v Mapmsnj 2 H. & 0. (m) 46 & 47 Viot, c. 52, s. 44 {m). 
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gagor, at the commencement of his hankruptey, had the ship or 
share in his possession, order, oi disposition, or was reputed owner 
thereof, and the mortgage shall be preferred to any right, claim, or 
interest therein of the other creditois of the bankrupt, or any 
tiustee or assignee on their behalf ” 

Where the registered mortgages of vessels were deposited by 
the mortgagees with their bankers, they were held not to be in 
the order and disposition of the mortgagees, for an assignment 
of a mortgage of a ship can only be made by indorsement on the 
instrument of mortgage (?2). 

As a general rule, an unfinished ship in the hmlder’s yard is 
not within the clause (o) 

A mortgage of an unfinished ship registered after the com- 
pletion and registration of the ship was held to prevail against 
the trustee m hankruptey of the owner of the ship 

— ^ — 

Section II. 

Mortgages of Freight, 

Freight is the sum paid by a merchant or other person 
chartering a ship or part of a ship, or sending goods in a 
general ship for the use of such ship or part, or the conveyance 
of such goods during a specified voyage or for a specified 
time (q) 

A charterparly is an agreement m writing by which a ship- 
owner agrees to let a ship or part of a ship for the carriage of 
goods on a specified voyage, or for a specified time, for a sum 
of money agreed to he paid for then carriage (r). 

If there is no oharterparty, the freight is usually fixed by the 
hill of lading, but if no freight is expressly agreed upon, the 
fact that the goods were laden on a ship to he conveyed will 
raise an implication in law of a contract by the owner of the 
goods to pay for the carriage, the hability hemg controlled by 
the special custom of the trade {$) 

(n) Zacon v L\fen, 32 E J Oh (p) Bell v. Banh of London. 3 H & 

315 H 730 

(o) Solderness v Eanlin, 2 De G P {q) Wharton’s Law Lex (6th. ed ) 

& J 258 , Exp Watts, 3 Be G J & 409 

S 394 , Swmnstm v Clay, 4 Giff (>) Ib%d 17I 

187, varied on appeal, 3 Be G J & {s) Domett v Bedford, 6 B & Ad, 

S, 568 , MoBain, app , Wallace, resp,, 521, 

W (1881) 127, H. L 



MORTaxlGE OF FEEIGHT. 


271 


Freight is not earned until the cargo is ready to he deliyered 
to the consignee at the appointed place in the absence of 
express stipulation to the contrary (u) 

It has been seen that a mortgage of a ship does not pass the 
right to the freight to the mortgagee until he takes possession. 
The freight, if in a eharterpartj, may be assigned independently 
of the ship, and will not be within the Eegistry Acts , and the 
Courts will grant an injunction to prevent payment to the 
mortgagor (.r) And though the ship and freight were included 
in one contract, it might have been good as to the freight, 
though bad as to the ship (?/) 

The future earnings can be assigned, and will be good against 
the trustee in bankruptcy, at least if the earnings are due before 
the bankruptcy (s). A general assignment of all the future 
earnings of a ship, which might for ever separate the ship and 
freight, though for security of a debt, was held to be bad in 
Eobinmi v. Macdonnell (a) But in Douglas v Bussell {b), Lord 
Brougham, C. , held otherwise ; in that case, however, the ship 
had been previously assigned to the same parties (c). An 
assignment of a ship, with all its future freight, earnings, and 
cargo, by way of security, is clearly vahd (cl ) ; and d fortiori the 
assignment of a ship and the freight to be earned durmg a 
particular voyage {$), 

The nght to the freight is incidental to the ownership, and 
can be originally dealt with only by the owner of the ship (/) ; 
and a mortgage of freight by the owner will bind a subsequent 
mortgagee of the ship who has notice of the prior charge ; but 
wheie the owner of a ship assigned the freight not yet earned, 
and thi'ee days afterwards, with the knowledge of the assignee, 
mortgaged the ship to the defendants, who registered their mort- 
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{i) Cato V Xuinff^ 5 De G & S 210 , 
^rounv Tamm,Jj R 3 Oh A 597 
See Bright v Cowpei, 1 Brow id 21, 
Mulk) v Toung, 5 R & B. 7, 755, 
Samknx ranzeUerilQ, B 277, 291, 
Gahtd and Latta v Treehman, 1 C & 
E 276 See Tuffididlr Great Eastern 
and Femtisnlar Navigation Co , 1 C & 
E 595 

{n) As to the right to freight oi the 
mortgagee of a ship, see ante^ p 266 
(a-) MeUaei v Gillespie^ 11 Ves, 637 , 
Gaidn&r v, laehlany 4 My & Or 129 
{y) Me^taer v Gille^pie^ sup , Bmen* 
poit v Whitmore^ 2 My. &Cr 177 
{z) Leslie v Guthrie^ 1 Bmg K 0 
697 , Gaidmr v Oasenovoy 26 L J. Ex. 


17, Bilcher v Cappei, 4 Man & Gr 
502 See also V ogicuil Bicnici ^ 

13 App Cas 523, 5 13 
{a) 5 M & S 228 , Speldt v X«7i- 
mcHy 13 Ves 588 

(i) 3 My & K 488 But see Ee 
Ship TTaneyS Pn, 269, n 
(c) See Douglas v. Emselly 4 Sim 
635, where the facts are stated 
[i) CuriiS T AuheVy 13 kW 620 , 
Gtfew v Tngoy 6 Ha. 112 , Lmdsag v. 

22Beav 622 

(e) Lmgtm v. I Ha 549. 

If) Motrmti r Fat sons, 2 Taunt 
407 , Lindsay v. Gihhs, sup , Wilks v 
Falmty 6 Jur 1^. S 732 
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gage, the assignee havmg neglected to give notice of his claim 
upon the freight to the mortgagees, it was held that the assignee 
was not entitled to set up any right to such freight in opposition 
to the rights of the mortgagees (y) 

"Where ship-brokers made advances for a ship’s use, thereby 
obtaining a lien on the freight, with notice of a mortgage of 
the ship by an indorsement on the certificate of registry, and 
such mortgage was, m fact, a mortgage not only of the ship, but 
also of the freight, it was held that their lien must be postponed 
to the claim of the mortgagee to the freight, though he did not 
take possession of the ship till the completion of the voyage (/«) 
The first registered mortgagee of a ship by taking possession 
obtains a legal right to receive all freight not completely earned, 
in priority to a mortgagee of freight, of which he has no notice 
at the tune (?) , and he may tack to the amount due on his mort- 
gage the amount of any subsequent charge which he may have 
acquired on the freight in priority to any mesne charge on the 
freight specifically of which he had no notice ; and it makes no 
difference that the mesne incumbrancer was the first to give to 
the charterer notice of his charge on the freight (^). But a 
mortgagee of freight will not he postponed to a subsequent 
second mortgagee of the ship, inasmuch as the mterests of both 
are eqmtahle, and must generally rank in priority of date (/). 

A mortgagee of freight, as he cannot complete his title by 
takmg possession, should give notice of his charge to the registered 
mortgagee of the ship, and any other mcumhrancer of whom he 
has notice, as well as to the charterer 


(g) Wilson V Wilson^ L R 14 Eq 
32 » Eusden v Fope, L R 3 Ex 272 

(h) Gibson v Ingo^ 6 Ha 112 

(t) Brown v Tanner^ L R, 3 Cb 


A 597 

(A.) Zverpool Mai me Credit Co v 
Wilson, L R 7 Ch A 607 
{1) Ikd atp 511 
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Section III 
Mortgages of Cargo. 

A mortgage of a ship, either simphctfer or with the appur- 
tenances,” will not pass to the mortgagee the cargo, unless 
expressly included in the seeuntj (//a) Even in the rase of a 
whaling ship, when the cargo constitutes the whole eamings of 
the ship, an assignment of the ship “ with its appurtenances ” 
will not pass to the mortgagee, as of the nature of freight 
incident to the employment of the ship, the cargo of oil gained 
during the adventure (;?) 

In the ahsence of any special agreement to the contrary, the 
cargo belongs to the mortgagor, who may assign it independently 
of the ship, and such assignment vnll not require registration 
either under the Merchant Shipping Act fo), or under the Bills 
of Sale Acts (p) 

An assignment may he made of a future cargo, which will be 
valid, and such title will not be affected by a subsequent execution 
by a judgment creditor, at all events if due diligence is used to 
complete the title by notice {q) 

The master is intrusted with the cargo for the sole purpose of 
taking reasonable care of it and conveying it to its destination, 
and IS bound to make every possible exertion to accomplish that 
purpose (r) A duty is cast on him, in many cases of accident 
and emergency, to act for the safety of the cargo in such manner 
as may be best under the circumstances in which it may he 
placed, and, as a correlative right, he is entitled to charge its 
owner with the expenses properly incurred in so doing (s). He 
has no power to sell or mortgage the cargo or any part thereof 
except under the pressure of severe consummate distress (f) 
either of the ship, as when the master has no other means of 
procuring supplies or repairs, or of the cargo, as where it lies 
perishing at some intermediate port It is not sufficient to prove 
that the master was doing the best for all concerned (h) . Though 


(/») Atexandfi} v Stmms^ 5 Be G M. 
&G 57 

(?i) Zanfftm v 5 Beav. 9 

{&) Jhxd 

ip) 41 &42 Vict o 31, s, 4 
(^) LmgUn v Baton, 1 Ha 549. 
See By y (ins v Nix, 4 M & W 775 
(y) Kotaxa v Mmderson, L R 7 
Q B 225 

YOU I — R 


(s) Tronsonr JOo»i,BMoo B. C 419, 
IToUm V Mond&rstm, sup , Amtmimim 
Pamgahon Co t Mwse, B B 4 B G 
222, Cargo 0 x Argo% h B 5B 0 165 
(i) Gratitudme, 3 0 Rob A4m 240 
(«) Tromon v JOent^ 8 Hoo B C 
419, Aeaios v Bmns, 3 Ex B 282, 
AtlanUc, Co v Butk, 16 Oh B 
481, C A 
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tlie ship is a 'wreck, and the cargo on the 'wreck, still he has no 
power to sell the cargo if he can store it (ir). 

A mortgagee of cargo should, immediately upon the execution 
of the mortgage, giwe notice thereof to the master of the ship 
Where mortgagees of cargo did not send notice of their mort- 
gage till two months after the date of the deed, so that such 
notice 'was not received hy the master till after the mortgagor 
had become bankrupt, and it appeared that there were means of 
earlier communication, it was held that the cargo was in the 
reputed ownership of the mortgagor at the commencement of 
the bankruptcy (y) 

Hypothecations of cargo, otherwise than byway of mortgage, 
will be considered in a subsequent chapter (z) 


(x) Gammell v Seicall^ 3 H & N 
617 , Euhanl v Ifuthng^ 7 C B 777 , 
2^otma V JSendeuon, L R 7 Q B 
227, Acutob Y But ns, 3 Ex I) 290, 
AilunUc^ 4^ Co V BCuth, 16 Oh T> 
481,0 A. 


(g) Exp LiicaSf Be Gioire, 3 Be G- 
& J 113 See Aetatnan v Bates, 6 
Jiir N S 294 See further, as to 
reputed ownership, ante, pp 177 et seq 
{z) Bost, Ohap LXIV sect u, 
pp 1494 ei seq 
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OF MORTGAGES OF STOCK AKB SHARES, 

Section 1. 

Mortgages of Stock 

Sir Grant, when M R , justly remarked that public Stocks are 

stocks or funds are, in perpitmil granted for ever, 

redeemable by the public ; that they are a mere right, and the 
circumstance that government is the debtor makes no difference ; 
and that they constitute a mere demand of dividends as they 
become due, having no resemblance to a chattel moveable or coin- 
money capable of possession and manual apprehension. He 
determined that if stock be transferred into the name of a 
married woman, and her husband die in her lifetime, without 
having accepted the stock in the bank books, or otherwise 
reduced it into possession, the stock will survive to the wife, 
although the husband and wife should in his lifetime have 
signed partial transfers of the stock {a). 

In another ease {b) the M. R. remarked, there was a very 
untechnical expression used with regard to stock; there is 
literally no such thing as one hundred pounds stock • knowing, 
however, that in common parlance people, speaking of stock, 
will so express themselves, the Court will apply it. 

Stock in the public funds is transferable by the stockholder How stock is 
in person, or under the authority of a letter of attorney, accord- 
ing to the form prescribed hy the Bank of England 

Express powers were not formerly necessary in mortgages of Power of sale, 
stock, or in the instruments of defeasance executed by the 
transferee ; nor need a mortgagee of stock now rely on his 
statutory power in order to realize his security by sale. 

(<3t) Wildman v ^nan, 9 Yea (5) K%rhy v. Potter ^ 4 Tes 748, 751. 

174 

T 2 
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If stock IS itself made the security for money, and the day 
appointed for payment is passed, the mortgagee may at once 
pioceed to sell the stock, and repay himself principal and 
interest, without any authority from the mortgagor, and with- 
out commencing an action of foreclosure (c) The rule is 
founded on considerations of mercantile usage and convenience 
But the mortgagee will he decreed to account for the sui plus (£?) 
He may, however, foreclose if he prefer it, and that, too, 
although an express power of sale is given him by the mortgage 
deed, and whether his interest be legal or equitable (e ) ; and 
the mortgagee of a reversionary interest in stock may have 
foreclosure if he desire that remedy (/) 

Where reversionary stock was described as 3,000/ when really 
5,000/ , only 3,000/ passed (g) 


Sectiok II 

Mortgage of Shares in a Company. 

i. — ^Introductory Eemarks — Where, by the rules of a company, 
shares are not to be transferred imtil all arrears of calls are 
paid, it would seem that a mortgagee by transfer cannot be 
recognized as transferee until payment of aH arrears , but if 
the company recognize him as such, they cannot call upon him 
to pay the arrears (/^) 

Wliere shares in a joint stock company are transferred as 
security for a debt, the tiansferee is in the position of legal 
owner of the shares, and becomes liable as a member to be 
placed on the list of contributories on the winding-up of the 
company {i). But an equitable mortgagee, in whose name the 
shares have not been registered, is not a contributory, nor will 
the register be rectified by the insertion of his name (/) , but if 


(e) Tneley v Wilson, IP Wms 261, 
Locluood V Eiiey , 2 Atk 303 

[d) Harnison v JSmt, Corayns, 393 , 
Langton v Waite, Xi R 4 Ch A 402 
(£?) Siade T Higg, 3 Ha 35 
{}) Slade V litgg, sup , Wayne v 
Manham, 9 Ha 62 , Stamford, 
Ranking Co v. Ball, 4 Be G F & J 
310 

(p) Woodbum v Giant, 22 Beav 


483 

(h) Watson v Bales, 23 Beav 294 
(^) Be Zand Giedvt Co of Ireland, 
L R 8 Cb A 831 See Be Asiatic 
Banking Corporation, L R 4 Cb, A 
252 , Be Bateni Faper Manufacturing 
Co,Xx R 5 Cb A 294 
(A) Netary Bail Co v Moss, 14 Beav 
64 , Be Joint Stock Bueoimt Co , L R 
3Cb A 119 
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shares wluoh have been deposited with creditors are exchanged chaptef xn 
by them for shares in their own names, they are liable as 
contributories, though known to the company as holding the 
shares on security only (/) 

Where shares may be forfeited if debts due by the holder are 
not paid, or where the holder cannot transfer the shares until 
the debts are paid, the debts are not charged on the shares 

Where the holder cannot transfer shares until debts due to 
the company are paid, any debt will prevent the transfer, 
although it has nothing to do with the shares {n). 


ii. — ^How Mortgages of Shares are effected — Mortgages of 
fully paid up shares in joint stock companies are usually effected 
by a transfer of the shares to the mortgagee duly registeied, 
accompanied by a deed of defeasance If, however, the shares 
are not fully paid up it will generally he more prudent for the 
mortgagee not to take a complete registered transfer to himself, 
and so incur the liabilities of a shareholder [o) In such a case 
the mortgagee should require the certificates to be delivered to 
him, and also take a transfer to himself executed only by the 
mortgagor, which the mortgagee can at any time render com- 
plete by executing it himself and registering it 

A valid security may be made by a deposit of the certificates Deposit of 
of shares ; and such security will apparently operate as a mort- 
gage by deposit of documents of title and not as a pledge of 
the shares (/j). 

Although the company are not boimd to see to the execution Kotice to 
of trusts, still it is important that notice should be given to the 
company of any charge upon shares, m order that the mort- shares 
gagee, by giving such notice, may protect himself against 
any lien claimed by the company m respect of the mortgaged 
shares (q). 

A transfer of shares must he m the form prescribed by the 
statute or by the regulations of the company ; and the company shares. 


(/) Trice and BrownU Cmcy S Be O. 
&S 147 

{m) Re JDunhp, 21 Ch B 683, 0 A. 
(») Tacp Stringer^ 9 Q. B B. 436, 
C A 

(o) TfeuryRaih Co v ifow, 14 Bear. 
64 , Re Land Credit Co of Ireland^ 
Ii R 8 Oh. A. 831. 


{p) Rxp Mos9, 3 Be G & S 599 , 
Mxp Siewart^ Me Shelley ^ 4 Be G 3* & 
S. 543 , Binney v. Ince BtaU Coal Co*i 
35 Xi J Oh 363 , Me Tahtit Cotton 
Co , Rjcp Sargent^ B, B. 17 Eq. 273 , 
Colonial Bank v Whinney^ 11 App 
Oas 426, See infra, p 279 
(jf) See poet^ p. 1271. 



278 


OHAPTEE'XTI 


Transfer ‘by- 
delivery 


Transfers in 
blank 


Transfers 
under seal 


MORTGAGE OF SHARES. 

may refuse to register transfers not according to the prescnhed 
form (r) Unless required by the regulations, a transfer of 
shares m a company governed by the Companies Act, 1862, need 
not be under seal (s) By the Companies Clauses Consolidation 
Act, 1845, transfers of shares and stock of companies incorporated 
for carrying on undertakings of a public nature are required to 
be by deed (t) 

The Companies Act, 1867 (ti), empowers companies to issue, 
with respect to fully paid up shares and stock, share warrants to 
bearer transferable by dehvery, the effect of which warrants is 
to entitle the bearer to the shares or stock specified therein, and 
the shares or stock may be transferred by delivery of the 
warrants Except under the provisions of this Act, there 
appears to be no power to issue shares transferable by 
delivery (r) 

If the shares are not fully paid up, and consequently the 
transfer is not registered, it has been a frequent practice for the 
mortgagee to take either a transfer in blank, or a mere deposit 
of the shares, together with a power of attorney to execute a 
transfer in the name of the mortgagor ; the mortgagee’s name 
would thus not appear on the register, and he would be enabled 
to transfer the shares directly to a purchaser. This practice is, 
however, attended by certam mconvemenoes and risks 

Where, however, by the regulations of a company, transfers 
of shares must be by deed, the blanks in a transfer cannot be 
filled up so as to entitle the transferee or his assignee to be 
registered as holder, unless the transfer is re-executed and 
re-dehvered by the transferor (y). 

So, where the certificate of trust stock, together with a deed of 
transfer, were given by a trustee to his bankers to secure his own 
overdraft ; the deed was signed, sealed, and delivered by the 
tri^tee, but the name of the transferee was left m blank , the 
bankers subsequently filled in their own names as transferees 
and, holding the certificates, were registered as owners ,‘ it was 
held that the transfer, not having been executed to the bankers 

(?) General Cemeteiy Ob , 6 E & {%) See B.e General Co fot JP^omotion 

B 415 of Land Gied%t, L E 5 Ch A 363, 

(^) Be Ta'h%t% Cotton Co , JExp affirmed ux D B ^ suh mm Brmcesa 

L, R 17 Eq 273 See also sects. 14, of Iteuss v. JBoSi L R 6 H L 176 , 

15 of the Companies Clauses Act, McBwen v. West London Wharves Co , 

1846, as to the transfer of shares in L B 6 Ch A 656 
oompanm g<>vemed hy the Act (^) SocteU Generate de Parts v Walhet , 

(q 8&9 vict c 16, s 14 11 App Cas 20 

(//) 30 & 31 Vict o 131, ss 27, 28. 
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as transferees, did not pass to them the legal estate in the 
shares, and accordingly that the prior equity of the que 

trusts prevailed (z) 

Where transfers may be by 'writing not under seal, the taking 
of transfers in blank is attended with serious risks to all paities 
concerned The transfers may come, by being stolen or other- 
wise, into the hands of a stranger, who may fill in the blanks in 
his own name, and sign the transfers, and dispose of them to a 
bom fide purchaser without notice, in which case either the 
mortgagee or the company must bear the loss, according to the 
circumstances of the particular ease. 

On the other hand, the mortgagor runs the risk of improper 
dealing with the transfer by the mortgagee The person T\ho 
has signed a negotiable instrument in blank, or with blank 
spaces, is estopped from disputing any alteration made m the 
document after it has left his hands, by filling up blanks or 
otherwise, ma way not ex facie fraudulent, as against a houa fidt 
holder without notice {a)^ unless the circumstances of the case 
are such as to put such holder on mqmry at the time he took 
the transfer (b) These principles appear to apply not only 
to negotiable instruments, but to aU cases where the person 
taking property can show that the true owner has so acted as to 
mislead him into the belief that the person dealing with the 
property had authority to do so {c) 

Notice of a mortgage of shares by assignment in blank is 
binding on a company {d). 

iii* — Effect of Deposit of Certificates.^ — ^The question has some- 
times arisen whether a delivery of certificates of shares by way 
of security operates as a pledge of the shares or as an equitable 
mortgage by deposit of the documents of title to the shares 
The distinction was formerly of considerable importance in view 
of the difference between the remedies mcident to the two kinds 
of contract; for, as will be seen hereafter, the remedy of a 
pledgee is to sell the property, but the proper remedy of an 
eqmtable mortgagee was foreclosure. No doubt the practical 

(z) Fowetl V London and Lrovinctal Fitoek Bank, 13 App Cas 333 » Colonial 
Bank, (1893) *2 Oh 555, 0 A Bank v Cadt/ and Wilhams, 15 App 

{a) Fiance v Clark, 26 Oh 3> 257, Cas 267. 

Efctp 262 London Joint Bioch Bank (<?) Colonial Bank t. Wkinmy, 15 
V SMnmof«s.{1892) A 0 201, at p 215; App Cas. at p 285, London Joint Stock 
Foxy Ma)tm,W K (1895) 3b Banky Btmmom, {WJZ) A 0 201 

(5) Farl of Bhejield y London 4 Joint Mxp Dobson, 6irur 917. 
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importance of tins question is, in the generality of cases, con- 
siderably reduced, by reason of the jurisdiction of the Court to 
order a sale in lieu of foreclosure which will be exercised, almost 
as a matter of course, at the instance of the mortgagor (e) The 
remedy of the depositee of share certificates is thus, generally 
speaking, by sale, whether he be regarded as pledgee or mort- 
gagee, and even if he were deemed to be pledgee, though a 
right of immediate sale on default (/) is incident to the con- 
tract of pledge, a depositee of shares cannot carry out the sale 
without the aid of the Court unless the deposit is accompanied 
by a transfer of the shares 

Cases may, however, arise in practice where, by reason of 
depreciation in the value of shares, it would be manifestly to the 
advantage of the depositee that he should be treated as mort- 
gagee, for, in such a case, an order for sale would be to the 
detriment of the mortgagor, and the mortgagee might desire to 
obtain an order for foreclosure, which would prevent the 
mortgagor from claiming to redeem the shares when they 
should nse in value The question wiU therefore be here briefly 
considered 

In considermg what things may be the subject of pledge, 
Mr Justice Story says (g) that, at common law, choses in action, 
debts, and shares in companies may be pledged, but points 
out (h) that, by the Eoman law, such property bemg incapable 
of any delivery, is not, strictly speaking, the subject of pledge. 
It seems, however, difficult to accept the alleged rule of common 
law laid down by the learned author without some reserve as 
regards shares in companies , for symbolical delivery, it is sub- 
mitted, IS, at common law, only effectual where, from force of 
circumstances, it has become impossible or inconvement to 
deliver what otherwise admits of actual delivery, and not where 
the thing itself is inherently incapable of delivery (^) 

In the first place, it has been repeatedly held that where there 
IS a deposit of certificates of shares by way of security, accom- 
panied by the execution by the borrower of a complete legal 
transfer of the shares or of a transfer m blank which the lender 
can complete by fiUmg in the name of the transferee, the trans- 
action IS to be regarded as a mortgage entitlmg the depositee 

(<?) 44 & 45 Viot, c 41, s 25, con- (h) Ibid , s 290 a 
sideredjoos#, p 1017 (t) v MoUe, 1 Atk 164, at 

(/) lost, p 1470 p. 166 

(^) Story, Bailments, s 290 
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of the certificates on default to foreclose the shares, or to an chaptxbxvi 
order for sale in lieu of foreclosure* 

In Re Tahiti Company^ Esc paite Sargent {l)^ certificates of Deposit of 
shares and hlank transfers thereof were deposited hy way of 
security for a loan, and were afterwards again deposited to security 
secure a debt of a greater amount than the original loan. It by ttaLfer 
was held by Jessel, M E., on the ground that every mortgagee 
has a right to re-borrow and to transfer his security, that the 
original borrower could not redeem the shares without paying 
to the sub-depositee the whole amount of the debt due to him 
from the original lender Had the learned judge considered 
the deposits to have been strictly by way of pledge instead of 
by way of equitable mortgage by deposit, it seems that the case 
must have been decided differently 

In the later case oiFianceY ClarltQ)^ in which certificates 
of shares and blank transfers were deposited and redeposited 
as in the last ease, it was held by Fry, J , that the original 
borrower was entitled to redeem on payment of the advance 
made to him, on the ground that the authority of a pledgee to 
sub-pledge is limited by the terms of the pledge under which 
he has possession. The Court of Appeal, however, though they 
arrived at the same conclusion, preferred to base their decision 
upon the ground that the form of the assignment in blank was 
of itself sufficient notice of a prior title, even if the original 
lender was regarded in the light of an equitable mortgagee, 
which he certainly was {m) 

Where railway shares were transferred, together with the 
certificates, to secure an advance, it was held that the lender 
was not in the position of a mere pledgee, but was entitled 
to foreclosure («). Holders of debentures comprising uncalled 
capital were in a recent ease held similarly entitled (o) 

It may be observed that, in several recent cases deposits 
of certificates and blank transfers of shares, though admittedly 
not negotiable (^), have been referred to in judgments as 
pledges. In all of these cases, however, the question to be 
decided was one of title, and the underlying principle of the 

{k) L B 17 27S* {p) Me Tnh%tt Coitm Co , Mzp Sarpmt, 

(/) 22 Ch D 830 D E 17 Eq 273; Oolmtal Bank r 

(m) 26 Ch D 257, 262, C A. Cady and Wtihams, 15 App Gas 267 , 

(«) General Credit mid Bmomt Go v Benixneh v London Joint Stoek JBankf 
GUyy, 22 Oh D 649 (1893) 2 Oh 120 

{o) Sadler r Worley^ (1894) 2 Oh (v) Colonial Bank v Cady and Wil* 

170 ham^ mpra, at p 272 
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decisions in eaeli case was tliat if the owner of a chose m action 
clothes a third party with the appaient ownership and right of 
disposition of it, he is estopped from asserting his title as 
against a person to whom such thn-d party has disposed of it, 
and who received it in good faith and for value ’’ (r) This 
equitable principle, though applicable to the transaction of 
mortgage, is not applicable to pledge ’’ in the strict sense of 
the word, to which the maxim “ caveat empto? ’’ still applies in 
ordinary cases (s) It is submitted, therefore, that the expres- 
sion pledge in the eases above referred to is used m a broad 
and popular sense rather than in a strictly technical sense, 
which IS the more likely, as in none of those cases did any 
question as to the proper remedy of the depositee arise apart 
from the question of title, so that the distinction between mort- 
gage and pledge does not appear to have been necessary to the 
decisions 

On the other hand, it is settled that a marketable or negotiable 
instrument may be the subject of pledge, and, accordingly, it 
was held that a deposit of Canada railway bonds did not 
confer on the holder a nght to foreclosure {t) And the same 
prmciple would seem to apply to a deposit of instruments which 
are not, strictly speakmg, marketable or negotiable, as deben- 
tures or share warrants to bearer 

Where there is a simple deposit of certificates of shares 
passmg by transfer unaccompanied by any transfer, it would 
seem that the deposit will operate like a deposit of title deeds of 
land, and be deemed to give a right to a legal transfer of the 
shares carrying with it the remedies incident to a mortgage. 

So where a deposit of shares was made with bankers as a 
security for an advance, but no written memorandum was made, 
the borrower having become bankrupt, it was held that the 
proper remedy of the bankers was to apply to the Court to have 
the shares realized, as m the case of a deposit with a written 
memorandum, and they were accordingly allowed the costs of 
such application {ii) 

Agam, where directors of a company deposited their shares 
with a bank to secure an advance to the company, and one of 


(r) Colonial Banl v Cady and W%1- 
hams, 15 App Gas 267, at p 285 
>) See as to this rule, as applied to 
dges of goods, post, pp 1462 et seq 


(t) Cattey v Wake, 4 Ch D 606. 
As to -what are marketable securities, 
see Stem v Reg , (1896) 1 Q B 211, 
and cases there cited 
(«) Rxp Moss, 3 De G & S 599 
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the directors became banbupt, tbe transaction bs treated as 
one of eqnitable mortgage, and accordingly decided in favour 
of tbe bant as against tbe bankrupt’s assignees, on tbe ground 
that tbe company bad constructive notice of tbe deposit (^?). 

In one case, where share certificates were deposited with a 
bank as security, accompanied with a blank transfer, which nias 
inoperative as a transfer, and where, tbe borrower having 
become bankrupt, it was held that tbe shares were not m bis 
order and disposition as reputed owner, tbe transaction was, 
throughout tbe judgments of tbe learned lords who decided tbe 
case, referred to as a pledge, but tbe use of tbe words “equitable 
title of tbe pledgee” and other expressions, seem to indicate 
that tbe terms “pledge ’’and “pledgee” were not used m a 
strictly technical sense, and that, if any necessity bad arisen for 
takmg into account tbe distinction between a pledge and a 
mortgage, tbe transaction would have been treated as one of 
equitable mortgage by deposit (ij) 

(i) Eip Stnmtf h Sklk, 4 De («) Cohml Mil v. Whtimti, 11 
0 J &S 543 App Cas 426 



( 284 ) 


OHAPTBE XYII 


OF MORTGAGES OP POLICIES OP LIFE ASSURANCE 


Mortgages 
of policies 
coupled witli 
M© interests 
in realty or 
personalty 


Company not 
cliargeable 
with interest 
on policy 
moneys 


i. — Introductory Eemarks. — Mortgages of policies of life assur- 
ance are generally given as collateral securities, and, as such, 
are of great value when coupled with a life interest in real or 
personal property, so as to provide a fund for payment of 
interest and premiums But, unless accompanied by a security 
upon property yielding an immediate income adequate to such 
payments, a mortgage of a policy is obviously a precarious and 
ineligible security, inasmuch as it requires periodical payments 
for its maintenance which must be made by the mortgagee if 
the mortgagor fads to do so ; also, it yields no income, and m the 
first instance it is of little value for purposes of sale, though its 
value increases in proportion as it has been long effected, espe- 
cially if, by the terms of the policy, the insured becomes in 
course of tune entitled to accretions of bonus, or reduction of 
premiums 

A further disadvantage attending mortgages of policies is 
that, upon the death of the assured, the assurance company may 
be justified in refusing to pay over the pohcy moneys to the 
mortgagee till satisfied on points which may arise; in which 
case the company is not chargeable with interest on the pohcy 
moneys, unless they have been guilty of default or undue 
delay. 

Where a policy of life assurance was deposited by way of 
equitable mortgage, and, on the death of the assured, the mort- 
gagee did not take out administration, but an order was made 
dispensing with the legal personal representative of the assured, 
and directing payment of the policy moneys, which were insuf- 
ficient to satisfy the amount due under the mortgage, to the 
mortgagor, it was held that interest on the policy moneys did 
not begin to run until the order for payment was made (^). 


0 


(a) Webster v. British Mmpire Mutual Life Assurance Co y 15 Ch D 169, 



INTRODUCTOBT REMARKS. 


285 


Where a mortgage is effected by a tenant for life, or on an cjhaptee xyh 
estate depending npon lives, it is nsual to insure the li\es of the Court caanot 
cehtm% que tie as a further security; but m the absence of any 
such stipulation the Court cannot compel the mortgagor to 
insure the lives (5). 

Where a^mortgagee of leaseholds for lives insures one of the Insurance of 
lives, the insurance moneys mil not be applied in part redemp- a^end^ 
tion, but may be held as compensation for the loss to his security 
by the dropping of the hfe {c) 

Policies are, however, often mortgaged by themselves A MortKag^^sof 
policy is a security which can be given by those who have no 
other to give, by men in business, who can afford to pay 
interest and premiums for the use of capital, or by persons w’ho, 
like beneficed clergymen and officers on half-pay, are in receipt 
of an assured income during their lives, which they cannot legally 
pledge to an incumbrancer (c/) When policies are mortgaged 
alone, the concurrence of sureties in the transaction is often 
required for the purpose of guaranteemg the payment of the 
interest and premiums, and, sometimes, of the principal 

Securities of this kind are affected by the death of the 
assured by the hands of justice (c), or by smcide when sane (/). 

Where the policy is to he void if the assured ‘‘ died by his Policy mvah- 
own hands,’’ all acts of voluntary self-destruction are mclnded, of the 
and the clause is not limited to acts of felonious suicide {g) assured 

A policy may contain a stipulation that it shall be valid to S ipulations 
the extent of the interest of any bona fide assignee, notwith- 
standing that the assured should commit suicide (A) And where 
a policy containing a stipulation to this effect was mortgaged 
with other property for a sum exceeding the amount of the 
policy, and the assured committed suicide (during a fit of tem- 
poiaiy insanity), it was held that the payment of the sum 
assured to the mortgagee did not give the msurance company 


{b) Granthy v Garthwmte, 6 Madd 
96 

(c) MiihUn v K%dd, 4 Br & Wax 

274 

(<f) Bav Conv vol 11 pt 2, p 122 
(e) Amicable Soe v BoUand^ 4 Bli 
17 S 194 

(/) Mome V WcoUey^ 4 E & B 
25 1 But it would seem that suicide 
by an insane person would, in the 
absence of express stipulation to tbe 
contrary, invalidate a policy on bis 
lite See Hotne v Anglo- Amirahan^ 


, 7 Jur K S 673 , Borrodaile v 
Huntm , 6 Man & Gr 639 , (Jhft v 
Sihwabe, 3GB 437, 481, n , Bufaur 

V Frofemonal Life Ass ^ 25 B^v 
699 

(g) Borrodaik v, MuaUrf 5 Man & 
Gr 639, Chfi y Sehtvdh, 3 C B 
437, 481, n. 

{h) Moore v Wooiseyt 4 E & B 264 , 
€mk V Blaehy 1 Ha 390 , Bafaur y 
Brofessmned Life Ass, Co , sup , Jones 

V Consolidated Investment Co , 26 Beav 
256 
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any equity against eitlier the property comprised in the mort- 
gage or the estate of the assured, neither the doctrine of mar- 
shalling nor that of principal and surety being applicable to 
such a case («) 

A deposit and agreement to assign, or a mere letter charging 
the policy with a floating balance, is a sufflcient assignment 
within this clause ; and notice need not be given to the office (h) 

Where the terms of the condition were, that a third party 
should, notwithstanding that the assured might commit suicide, 
be indemnified out of the sum assured to the extent of his 
interest, an inquiry was directed whether he had any securities 
for his debt other than the policy in order to ascertain such 
interest {1) 

A stipulation to take effect in case of the suicide of the 
assured, “ if any third pariy have acquired a bond fide interest 
by assignment or by legal or equitable lien for a valuable 
consideration, or as security for money,’’ does not apply in 
favour of the trustee m bankruptcy of the assured {ni) 

Where an insurance company advanced money on the security 
of a pohoy effected in their office, and containing such a stipu- 
lation, the company was held to be a third party ” within the 
meaning of the stipulation; the condition being intended for 
the benefit of the assured m order to render the policy an avail- 
able security {n). 

The validity of a security on a policy of assurance may be 
affected by misrepresentations of the assured as to health or age 
at the time when the policy is effected, even although the fact 
may be immateiial (c) 

It is of great importance, therefore, that the mortgagee of a 
policy of assurance should ascertain that no misrepresentation 
or suppression of facts was used m effectmg the policy, and also, 
if the policy is not in the name of the cestui qve me, that the 
assured had an msurable mterest at the date of the policy 

ii — ^What Insurable Interest is necessary to support a Pohcy — 

(^) Sohetto7s and Geneiul Ztfe Assm- {m) Jackson y Fonster^l^ &E 463 

ance Society v Zamb, 2 De Cr J & («) White v The British Bmpxie 

S 251 , Gity Bank v Sovereign Ass , Mutual Life Assuoance Go ^Jj R 7Ea 
W N. (1884) 61 396 » hi 

(X) Cook V Black, 1 Ha 390 , JDufaui (p) Anderson y Fitzgerald, 4 H E 

V Frofessional Life Ass Co , 25 Beav C 484, Casemve y British Fquitable 
599 , Jmes y Consolidated Investment Insurance , 29 L J O E 160 , 
Co , 26 Beav 256 Thomson y Weems, 9 App Cas 671 

(^) Cook Y Black, 1 Ha 390 
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The statute 14 Greo III c 48, prohibits msurauoes to be made chaitee xvn 
by persons having no interest m the event insured ; by that Act support 
it IS enacted as follows 


policy of life 
assurance 


Sect 1 ^^That no insurance shall be made by any person or Nomsuranee 
persons, bodies politic or corporate, on the life oi live s of any 
person or persons, or any other event or events (;>) whatsoever, ^ 

wherein the person or persons for whose use, beneht, or on w hose lurmg- no 
account such policy or policies shall be made, shall have no mtciest 
interest, as by way of gaming or wageimg, and that every 
insurance made contrary to the true intent and meaning lieieof 
shall be null and void to all intents and purpose^- whatsoevei 

Sect 2 ‘‘That it shall not be lawful to make any policy oi No policies 
policies on the life or lives of any peison or peisons, or othei etont 
or events, without insciting m such policy or policies the person’s mgertiugthe 
or persons’ name interested tiiereiu, or ior whose use or benefit, or u nnes of 
on whose account, such policy is so made or undeiwiote ” pci sous lu- 

Sect. 3* “That, in all cases where the insured hath interest m teicstcd 
such life or lives, e'vent or events, no greater sum shall be lecovered How much 
or received from the msuier oi in«-ureis than the amount or value covered 
of the interest of the insured in siuh life or lives, or othei e\ent or ^^hert the 
events ” ^ insured has 

inteiest m 
lives 


Sect. 4 provides that the Act shall not extend to insurances 
bond fide made on ships, goods, or merchandizes (^). 

It is a question whether this Act applies to benefit insurance 
societies formed under the Friendly Societies Acts (/•) 

The interest necessary to support a policy must be a pecuniary 
interest {s) 

Of course, a person effecting an assurance on his own life has 
an interest sufficient to give validity to the policy (f) 


Ex.tent of 
Act 

Benefit 
insurance 
Bocieties 
Interest must 
be pecuniary 

Insurance of 

g eraon’s own 
fe 


It has been held that a wife has an insurable interest in the Insurance of 
life of her husband (u) And by the Married Women^s Pro- band hy'or 
perty Act, 1882 (o’), it is provided that a married woman may 
effect a policy upon her own life or the life of her husband for 
her separate use, and the same and all benefit thereof shall enure 
accordingly ; and a husband may effect a policy on his own life 
expressed to he for the benefit of his wife, and, m the absence 


( p) See, as to what transactions are 
within the statute, Hoehmt r Mmer- 
ton, Oowp 737 , ^ood y* Blhott, 3 T 
R 693, Fatmm v Fmell, 9 Bing 
320 , Morgan v Fehrar, 4 So 230 

(q) See as to such pohcies, 28 Geo 
III e 66 

(r) Brown v Fteeman, 4 Be G. & S 
444 

( a ) ffalford y Kgmer, 10 B, & Or 


724 , JFoMen v West, 3 B & S 579 , 
Barnes y London, Bdmhurgh ami 
gow Life Assurance Co , (189*2) 1 Q B 
864 

(f) Wainwnght v Bland, 1 Hoo k 

R 481 

(») Betd V, Exchange Assm- 

arm Co , Peake’s Add Cas 70. 

(a?) 45 & 46 Vict o 75, s 11 See 
post, p 338 
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CHAJPTEB X7II 


Insurance of 
life of -wife 
for benefit 
of husband 


Insurance of 
life of parent 
for benefit of 
child 


Expectancy 


Insurable 
interest of 
trustee 

Insurable 
interest of 
creditor in 
life of debtor. 


Insurable 
interest of 
surety in 
life of prin- 
cipal 

Extent of 


of fraud, the policy will create a trust for her so as not to form 
part of his estate or he liable for his debts. 

It has been, however, held that a husband has not an insurable 
interest m the life of his wife (ic), and there is no statutory pro- 
vision enabling a husband to insure her life for his own benefit ; 
but by the Married Women^s Property Act, 1882 (a?), she may 
effect a policy on her own life expressed to he for the benefit of 
her husband, in like manner as a husband may for the benefit of 
his wife 

A parent has not an insurable interest in the life of a 
child (^) ; nor apparently has a child an insurable interest, 
within the statute of Geo III , in the life of its parent , hut by 
the Married Women’s Property Act, 1882 (a?), a father or mother 
may effect a policy on his or her own life for the benefit of a 
child or children 

The mere expectancy of an heir or next of kin does not give 
an insurable interest ( 2 ) 

An interest as trustee has been held to be sufficient to support 
the validity of a policy (a) 

It IS settled that a creditor has an insurable interest in the 
life of his debtor to the extent of the debt, as the prospect of 
his obtaining payment is considered to he diminished by the 
debtor’s death, and the circumstance that the creditor has also a 
real or other security for the same debt does not affect the 
rule (^) It makes no difference that the debtor is an infant, 
as the plea of infancy cannot be set up by third persons (c ) , but 
the debtor must not be an alien enemy (d) 

No insurance must he made by way of gaming or wagering, 
and a policy effected to secure a debt won at play is void (e) 

A surety has an insurable interest in the hfe of the principal 
debtor (/) 

By sect. 3 of the Act of Geo III , the amount recoverable by 


(w) JRetdv RoyalJExahmge A$mran<ie 
Co , Peake’s Add Gas 70 

(x) 45 & 46 Yict c 76, s 11 See 
^ostj p 338 

(y) Salford v Kymer^ 10 B & Or 
724 , Smsonv Blaokuell, 4 Ha 434 

(») Xticena v Ct aufm 2 B & P N 
R 324 But see CooKe v TxeU, 19 
L J Q B 441 , Bunyou, Ass 16 

(«) Txdmell v. Aitkerstem, Peake, 
H P Gas 151 See Exp Soughton^ 
17 Ves 263, Exp Andtms^ 1 Madd 
673 


(6) Anderson v Ed%e^ 2 Park, Ins 
640 , Moi land v Isaac, 20 Beav 389 , 
Erysdah v EtgoU, 8 He G M & G 
646, Efuco V Garden, L R 5 Oh A 
32 , Salt V J/iz? quess of Noi thampton, 
(1892) A G 1 

(e?) Euym v Edw, 2 Park, Ins 914 
(«?) Fhndt V Waters, 15 East, 260 , 
Sat man Y Kingston, 3 Gamp 153 
{e) Ewyer v Edie, 2 Park, Ins 914 
( f) Lea V Smion, 6 He G M & G 
823 
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lie insured is made commensurate witli his interest in Ins life 
ijud accordingly, where a person having an insurahle mteroc^t 
n the life of another, insured the life to the full e\.tent of the 
nsurable interest, and payment of that policy had been made, it 
tvas held that he could not enforce payment of another pohcy 
eSeeted hy him on the same life (//). 

It was formerly thought that the claim of a creditor was 
limited not only by the extent of his inteiest oxnsting at the 
time of his effecting the policy, but also by the extent of liis 
interest at the time of making the claim to the policy moneys (Jt) 
But this construction of sect 3 is overruled (^), and it is now 
settled that a policy of hfe assurance is not a contract of 
indemnity, but a contract for payment at a future time of a 
fixed sum, calculated with reference to the premiums payable, 
in order to purchase the postponed sum (A). 

iii, — ^Whether the Policy belongs to the Mortgagee or to the 
Mortgagor’s Estate — ^Where a creditor effects in his own name 
an assurance on the life of his debtor, the question may arise 
(unless precluded by the terms of the contract) whether the 
policy belongs to the creditor absolutely, or is redeemable by 
the representatives of the debtor 

In the absence of contract, express or implied, to the contrary, 
a pohcy effected on the Me of another belongs to the person who 
effects it (/), 

And this rule has been held to apply where the grantee of an 
annuity so insured the life of the grantor (m). 

Where the grantee of an annuity, at his own expense, assured 
the life of the grantor, and undertook, when the annuity was 
redeemed, to assign the pohcy to the grantor, it was held that, 
upon the death of the grantor without redeeming the annuity, 
the policy belonged to the grantee (/?) 

Where a loan was agreed to, one term of which was, that the 
debtor’s life was to he insured in his own name, hut the loan 


{ff) JSehden v Wkstj 3 B & S 579. 
(A) Ooodsaliy 9 East, 71 

{%) Xaw r Londm IndihpietaMe JLiJe 
Bolicy Ci) , 1 K & J 223, at p 22S 
(X) Balhj V India and Imdon lift 
Assurance Co , 18 Jar 1024 , Bobson 
V 272 , Bmnandy 

Bodoeanaehtf 7 Cas 333, at p 340 
((?) JECumpIuey v Aiahin^ LI & G- 
temp Pluuket, 318, Bmwn y Fiee- 

VOL. I — B. 


4 Be G* & S 4i4, Eip Ian- 
iaiteu ^ De G & S 524, Gottluby 
C^aneh, 4 Be G M &G 410, F^eme 
V Bi ade, 2 Be G J 582 

{m) lawv jraireuy Dm 31, Fko^ 
y Tauter^ LB 5 Oh A 515, 
ton y Kich, 12 Oh B 7C0 See 
Moilandy 20 Beav 389 

(«) Basliford r Cmn^ 33 Beav 100. 


ai\iTn WIT 
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Contanunjr 
interr^t not 


■Whether, after 
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General rules 
where creditor 
insures life oi 
debtoi 


V 
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CHAPTER STEI 


Application 
of the rule 
■between 
mortgagee 
and repre- 
sentatives of 
mortgagor 


Insurance of 
debtoi’s life 
where no 
agreement 
to insuie 


went off, a policy, having by mistake been effected in the name 
of the intended creditor, was held to belong to the debtor (p ) . 

Where a person, with whom a policy of assurance is deposited 
by way of security, is appointed executor of the mortgagor, and 
he is obhged to give a receipt as executor^ that will not render 
the whole sum, but only the surplus after retaining the amount 
of the mortgage debt, assets in his hands (^) 

It would seem to be the result of the cases that if an insurance 
company pays to a creditor the full amount of the moneys 
assured by a policy effected on the life of the debtor, and such 
moneys exceed the amount of the origmal insurable interest, or 
the amount owing in respect of the debt at the time of the death, 
the question whether the representatives of the debtor will be 
entitled to the balance will depend upon whether, by the express 
or implied terms of the contract, the policy was effected for the 
creditor’s protection only, and for his benefit, or as a security 
for the debt 

So, where a creditor, to the knowledge of, but not in pursuance 
of any agreement with his debtor, msured the debtor’s life to an 
amount calculated with reference not only to the amount of the 
debt, but also to the premiums to become payable to keep up 
the policy, so as, in effect, to recoup the creditor the premiums 
from time to time paid by him, it was held that, no contract to 
insure bemg proved, the creditor was entitled to the full benefit 
of the policy as against the debtor’s estate ; it was further said 
that, even if, as alleged by the debtor’s representatives, the 
transaction was tainted by fraud in respect of the policy, so as 
to give the creditor no msurable interest therein, though the 
office would not have been hable to pay, and might possibly be 
entitled to recover the money paid to the creditor, the estate of 
the debtor had no right thereto 

Similarly, where a debtor at the request of his creditor, hut 
not in pursuance of any agreement forming part of the mort- 
gage contract, insured his life for an amount not exceeding the 
debt, and nominated the creditor as the person to receive the 
amount ; the debt was reduced during the debtor’s life, and, on 
his death, the creditor received the full amount : a claim by the 
debtor’s administrator to recover the balance from the creditor 
was dismissed with costs (r). 


(o) Marhn y West of England, iq\ Eremo v. Brade, 2 Be G-. & JT 

Co , 4 Jiir IT B 158 682. 

(p) Qlaholm y Boumiree, 6 A & E (r) Brown y. Freeman, 4 Be G & 

710. S 444. 
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Again, wliere a creditor effected in his o^Mx name a policy on 
the life of a debtor, and the premiums were charged to the 
debtor’s account in the books of the creditor, but the fact was 
not communicated to the debtor, it was held that, there being no 
evidence of a contract for effecting the policy or payment of 
premiums, the creditor was entitled to retain the moneys re- 
ceiyed by him under the pohcy, and was not liable to account 
for them or the premiums to the debtor’s representatives ( s) 

But if it appears by the terms of the contiact, or upon a i* thf* msur- 
general view of all the circumstances of the transaction, that the of 
policy was effected for the purpose of secuiing an advance or 

1 Tj. 1 11 t 1 ^ '*’1 1 1 .1 -1 1° 1 contract, the 

cLebt, the policy will be redeemable by the debtor or his repre- poiieyhfion^^s 
sentatives upon payment to tbe creditor of what appears to be 
due to him for piincipal, interest, piemmms paid by him, and c:.tatc 
costs, notwithstanding any provision to the contrary m tlie 
instrument creating the security 

Usually, in the ease of a seemed debt, the intention is that 
the premiums shall he paid hy the debtor, and that the policy 
shall eventually belong to him, and the security is framed 
accordingly (f) 

The heir of entail of ceitain real estates in Scotland executed to 
a bond and disposition in tbe Scotch form, whereby, in con- depend*? on 
sideration of an advance of 10,000/. made to him by the trustees 
of an msurance society, he bound himself to pay that sum on a 
specified date with interest, and also to pay premiums payable 
on a policy of assurance which had been effected by the trustees 
in the society on his life against that of his father for 34,500/ ; 
he thereby also assigned his reversionary interest in the real 
estates as security for the loan, reservmg power of redemption 
By a memorandum of even date wiih. the bond, it was (among 
other things) agreed that the interest and premiums should be 
aEowed to accumulate at compound interest for five years ceitain, 
and that, in the event of the debtor pacing tbe -whole amount 
due before his father’s death, the trustees should assign the 
policy to the debtor, but that, in the event of the debtor not 
having paid the whole amount due before his father’s death, the 
policy should belong absolutely to the trustees, without pre- 
judice to the rights of the trustees under the bond, but that, if 
the debtor should predecease his father without having paid all 

{$) Bmoe V L B 5 Oli 

A 32 


{() Bav Couv , Tol. 11. pt, 11 p 130 
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CHAPTER sTO laoneys due, tlie trustees should impute to the debt all moneys 
they might receive under the policy. The debtor died in his 
father’s lifetime without having paid anything It was held by 
Lord Selborne, Lord Bramwell, and Lord Morris (diss Lord 
Hannen), that upon the construction of the documents the 
transaction amounted to a mortgage of the pohcy, and ac- 
cordingly that, on the prmeiple “once a mortgage always a 
mortgage” (^^), the clause purporting to render the policy irre- 
deemable could not be supported (j?). 

In the case referred to (y), Lord Selborne thus stated the law 
on this question : — “ I am not prepared to hold that if it were 
made out that the policy was effected for the creditor’s benefit, 
subject only to an option for the debtor to acquire a right to it 
by making a payment, which he never made, the obhgation of 
paying the premium, which the debtor certamly undertook, 
would have made it the property of the debtor, contrary to the 
contract I see no principle on which I ought so to hold, since 
the repeal of the usury laws, and m the absence of any obliga- 
tion or proof of fraud, oppression, or other unfair dealing. . . . 
But the authorities (s) certainly estabhsh that the pnmd fam 
effect of an agreement between debtor and creditor, in a trans- 
action such as the present, that the creditor shall effect a pohcy, 
and that the debtor shall pay the premiums, is to vest the equit- 
able property m the policy, subject to the creditor’s security, in 
the debtor, the principle being that what the debtor pays, or 
agrees to pay for, is {pnmd facie, at all events,) his, subject to 
the security for the purpose of which it was brought into exist- 
ence ” 

General result If, then, an insurance is effected by a creditor on the life of 

^decided debtor, under a contract whereby it is agreed that the debtor 

shall pay the premiums (a), or be charged with them in ac- 
count (5), or if an inference otherwise arises that the insurance 
was intended as a security (<?), the policy or the balance of the 


(2^1 See as to tins rule, anU, p 12 
1^) SaltY Mm quess of Northampton, 
C1892)A 0 1 
if) Ibid at pp 15, 16 
(s:) Holland v Smith, 6 Bsp 11, 
Dryidale v FiggoU, 8 De G M & G 
546 , Morland v Isaac, 20 Beav 389 , 
Bruce v Gai den, L R 5 Ch A 532 
(«) Holland Y Smith, 6 Esp 11 , 
Stoners Trusts, 1 Giff. 94. 


{h) Morland Y Isaac, 20 Beav 389, 
Holland y Smith, sup , Brysdale v 
Biggott, 8 De G M & G 546 
{c) Williams Y. Atkyns, 2 J & L 
603 , and Hawkins v Woodgate, 7 
Beav. 565 (both cases of annuities) , 
JBxp Andrews, 1 Madd 573, Zea v 
Hinton, 5 De G. M & G 823 , Com^ 
tenay v Wright, 2 Gxflf. 337- 
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insurance monej^s will te the property of tlie debtor after pay- cHUTrrx^n 
ment of the debt, and the result is the same if the insurance be 
on the life of a surety, instead of on the life of the principal (jl) 

But the Court requires distinct evidence that the creditor has Endmpe of 
agreed to effect a policy, and that the debtor has agi^eed to pay debtOT^t>^pay 
the premiums, and in that case the pohcr will he held m trust 
for the debtor (.). 


iv, — ^Modes of effecting Mortgages of Policies — Where policies Difterent 
are effected for the purpose of secuntyfor a loan or a subsisting 
debt, they may he effected eithei by the debtor in his own 
name, and assigned by him by way of moitgage, or by the 
creditor m his name, m which case no assignment will he neces- 
sary The latter course has the further advantage of lemoving 
certain nsks, such as avoidance of the policy by suicide of the 
assured. But though, if this course is adoj)ted, an assignment 
is not required, a deed will be necessary for the purpose of con- 
taining covenants by the debtor for payment of the money 
advanced and interest thereon, and to keep up the policy It is 
usual to provide expressly that, on discharge of the debt, the 
policy shall he redeemable , but, as has been seen, if it appears 
by the transaction that the policy was effected by the creditor 
by way of security, and the debtor is made liable to pay the 
premiums, the policy will he redeemable without any pioviso to 
that effect, or notwithstanding a proviso to the contrary ( f) 

A mortgage of a life policy is generally fiamed according to ^orm of 
the ordinary form of a mortgage by assignment of the policy, ^ 

hut will contain, after a declaration of trust of the policy 
moneys, or, if this is omitted m reliance on the statute, after the 
proviso for redemption, covenants to keep up the policy and 
subsidiary clauses 

If a policy of assurance is assigned, together with the sum Bonuses 
assured,’^ it has been held that future bonuses will pass by the 
assignment {g) But it is well to avoid all question by expxessly 
including bonuses in the assignment Qi), 

Formerly the assignment included a power of attorney to Poster of 
receive the msurance money, which was held to he valid, though ^^cme policy 
it could not come into operation until the death of the pnn- moneys 


(d) Bell V Ahemne^ 12 Ir. Eq R {g) Vmrtneg v JFVmn, 1 Siia 137 , 

376, 578 0 Sim 388 

(e) Bmee v Barden^ Xi B. 5 Cih (^) Q%lly v Bm 22 Beav 6X9 , 

A 532 Roberts y 33 Beav 259, 

(/) supra 
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oHAPTEB XTH moneys due, tlie trustees should impute to the debt all moneys 
they might receive under the policy The debtor died in his 
father’s lifetime without having paid anything It was held by 
Lord Selborne, Loid Bramwell, and Lord Morris (diss Lord 
Hannen), that upon the construction of the documents the 
transaction amounted to a mortgage of the policy, and ac- 
cordingly that, on the principle ‘^onee a mortgage always a 
mortgage” (z^), the clause purportmg to render the policy irre- 
deemable could not be supported {x) 

In the case referred to (y), Lord Selborne thus stated the law 
on this question — “ I am not prepared to hold that if it were 
made out that the policy was effected for the creditor’s benefit, 
subject only to an option for the debtor to acquire a right to it 
by making a payment, which he never made, the obligation of 
paying the premium, which the debtor certainly undertook, 
would have made it the property of the debtor, contrary to the 
contract I see no principle on which I ought so to hold, since 
the repeal of the usury laws, and in the absence of any obliga- 
tion or proof of fraud, oppression, or other unfair dealing. . . 
But the authorities (s) certainly estabhsh that the imd facie 
effect of an agreement between debtor and creditor, in a trans- 
action such as the present, that the creditor shall effect a pohcy, 
and that the debtor shall pay the premiums, is to vest the equit- 
able property m the pohcy, subject to the creditor’s security, in 
the debtor, the principle bemg that what the debtor pays, or 
agrees to pay for, is {pnmd facie, at all events,) his, subject to 
the security for the purpose of which it was brought into exist- 
ence ” 

General result If, then, an insurance is effected by a creditor on the life of 
his debtor, under a contract whereby it is agreed that the debtor 
shall pay the premiums (a), or be charged with them in ac- 
count (J), or ff an mference otherwise arises that the insurance 
was intended as a security (r), the pohcy or the balance of the 


{u^ See as to tins rule, mte^ p 12 
\so) SaltY Marquess of I^ofthampton^ 
(1892) A 0 1 
{y) Ibt^ at pp 15, 16 
{z) Solland v Sfmth, 6 Esp 11, 
^rysdale v Tiggott, 8 De G H & G 
646 , Morland v Isaac, 20 Beay 389 , 
Bntce y Gmdm, L B 5 Oh A. 632 
(a) SCoUand v Smith, 6 Esp 11, 
Stoneh Trusts, 1 Grff 94 


(b) Morland y Isaac, 20 Beay 389 , 
Holland v. Smith, sup , Drysdale y 
Iiggott, 8 Be G M & G 546 

(c) Williams V AtJcyns, 2 J & L 
603 , and HawTcins y Woodgate, 7 
Beay 566 (both cases of annuities) , 
JSxp Andrews, 1 Madd 573, lea y 
Hinton, 6 Be G M & Gr 823, Com- 
tenag v Wright, 2 Giff. 337. 
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insuiance moneys will be the pioperiy of tlic debtor after pay- cinnir \.vii 
ment of tbe debt, and tbe result is the same if the msuranee be 
on the life of a surety, instead of on the life of the principal (fl) 

But the Court requires distinct evidence that the creditor has Evidence of 
agreed to effect a policy, and that the debtor has agreed to pay 
the premiums, and in that case the poher will he held in trust 
for the debtor (.) ‘ 


iv. — ^Modes of effecting Mortgages of Policies, — Wliere policies Different 
are effected for the pm pose of secunty for a loan or a subsisting Xthng 
debt, they may be effected eithei by the debtor in his own 
name, and assigned by him by way of mortgage, or by the 
creditor in his name, in which case no assignment will be neces- 
sary The latter com’se has the further advantage of remo\ing 
certain nsks, such as avoidance of the policy by suicide of the 
assured. But though, if this course is adopted, an assignment 
is not reqmred, a deed will be necessary for the purpose of con- 
taining covenants by the debtor for payment of the money 
advanced and interest thereon, and to keep up the policy. It is 
usual to provide exjaessly that, on chsebargo of the debt, the 
policy shall be redeemable , but, as has been seen, if it appears 
by the transaction that the policy was effected by the creditor 
by way of security, and the debtor is made liable to pay the 
premiums, the policy will be redeemable without any proviso to 
that effect, or notwithstanding a proviso to the contrary ( / ) 

A mortgage of a life policy is generally framed according to Eom of ^ 
the ordinary form of a mortgage by assignment of the pohey, ^ 

hut will contain, after a declaration of trust of the policy 
moneys, or, if this is omitted m reliance on the statute, after the 
proviso for redemption, covenants to keep up the policy and 
subsidiary clauses 

If a pohoy of assurance is assigned, ‘‘together wuth the sum Bonuses 
assured/’ it has been held that future bonuses will pass by the 
assignment (y). But it is well to avoid all question by expiessly 
including bonuses in the assignment (//). 

Formerly the assignment included a power of attorney to Power of 
receive the insurance money, which was held to be valid, though 
it could not come into operation until the death of the prm- moneys 


(<f) Bell Y Ahemne^ 12 Ir Eq B. 
376, 578 

(e) Bmee v L E 5 Oh 

A 532 

if) See supra 


{g) Courtney y Ferrer% 1 Sxm 137 , 
Farkes v. Boit^ 9 Sim. 388. 

(h) 0%Uy T BuiUy^ 22 Beav 619, 
Itobe^tsY FdwatdSf 33 Bear, 259, 
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CBASTERX'm 


Proviso for 
redemption. 


PoTv er to give 
receipts 


Declaration 
of tiubt of 
policy- 
moneys 


Covenants for 

keeping up 
insurance 


cipal(i). But tlie insertion of suoL. a power is rendered 
unnecessary by the Policies of Assurance Act, 186'K//t), wbich 
enables tbe assignee of a policy to sue for and recover tbe 
moneys in his own name, without the concurrence or i^oeipt of 
the representatives of the mortgagor. \ 

A mortgage of a policy should be framed with a viem to the 
contingency of foreclosure, for which purpose there should be 
the ordinary proviso for redemption (I) 

An express power to give receipts was once material (m), mSii 
is now of no moment, having regard to the extensive powers of 
giving receipts now conferred on mortgagees and trustees (>^). 

According to the former practice in framing mortgages of 
pohcies, a declaiation of trust of moneys received in respect of 
the policy was inserted, but this is now rendered unnecessary 
by the Conveyancing and Law of Property Act, 1881 (o), s 22, 
which, after making the receipt of a mortgagee a sufficient dis- 
charge for moneys arising under his mortgage, provides that the 
money received under a mortgage (after payment of costs of 
recovering and receiving the same) is to be apphoable m the 
same manner as the proceeds of sale under the statutory power 
given to mortgagees by sect 19 of the same Act 
The mortgage must contam a covenant to keej) up, and, if 
required, to restore the pohey The covenant to keep up the 
insurance should be in terms negative, i e , that the mortgagor 
will not do any act by which the policy may he avoided, and 
not merely affirmative that he will do all acts requisite for 
keepmg up the pohey, otherwise the avoidance of the policy by 
the suicide of the assured will not be a breach of the cove- 
nant (p) TPTiere a pohey was assigned with a covenant to 
do no act by which the policy might he avoided, and the cove- 
nantor avoided it by going beyond the limits of Europe without 
the required licence, the Court directed that the measuie of 
damages should be the market value of the policy at the time 


(i) V AmxcabU Assmanee 

OJiUf 27 Boav 229. 

{1) 30 & 31 Vict c 144 
(Q See Slade r 3 Ha 35 , 

Tfagnev Manham, 9 "Ko, 62, Q.ndpe} 
Turner, L J* , m DnjsdaleY Fxggott, 
8 Be G M & G- 652 
{m) Bramr v. Kudson, 9 Sun. 1 , 
Desbotough v. 6 Be G M & 

G 439 , Glgn v loeke, 3 Br & War. 


{}i) Lord St Leonards’ Act (22 & 
23 Vict c 35), s 23 , and Lord 
CranwortL’s Aot(23 &24Viot o 145), 
ss 29, 34 , and now the Convey- 
ancing and Law of Property Act, 1881 
(44 & 45 Vict c 41), s 22 

(o) 44 & 45 Viot 0 41 

(p) Fox may r JBcrradaxle, 5 0. B, 
380, iS 6?, 10 Beav 335 See Bar. 
Oonv vol 11 , pt 2, 134 
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of the breach of covenant, oonsidoring as a fact that the defen- chaftee xm 
dant had covenanted to pay, and would pay, the premiums (q) 

Where the mortgagor merely covenants to keep up the policy, 
or in default that the mortgagee may pay the premiums and 
add the amount to his debt, the damages for breach of such 
covenant are nominal ; the remedy is to add the premiums to 
the debt ; but where the covenant is to repay the premiums, 
the amount paid is the measure of the damages (r) 

Where a mortgagor insured his life as an additional seemity 
and covenanted to pay the premiums, and that in default of his 
so domg the mortgagee might pay them and recover the amount, 
the mortgagor was not protected, by his discharge under the 
Insolvent Debtors Act, from an action of covenant by the 
mortgagee for premiums becoming due after his discharge, and 
paid by the mortgagee (s) ; hut this is altered by the present 
Bankruptcy Act (t) 

The statutory power of sale is usually lelied upon in mort- Po'%er(*f 
gages of policies, as in the ease of other mortgages at the 
present time; but it is advisable to in&eit m the deed an 
express proviso that the power may be exercised by way of 
surrender to the office granting the policy 

Pohoies of assurance are often effected for securing loans Where mort - 
made by insurance societies on life interests, and on contingent 
reversionary interests The loan is usually expiessed to be insurer 
made by persons who are in fact the trustees of the society, 
but are not stated to he such, and the covenants by the mort- 
gagor to pay principal and interest and to keep up the policy 
are made with the trustees Where a pohey is effected by way 
of security m the oflBice of the society m which the loan is made, 
the usual and proper course is for the mortgagor to effect the 
insurance in hxs own name, and to assign the policy to the 
mortgagees by way of mortgage, for if the insurance is effected 
in the name of the trustees they may not be able to charge the 
premiums if the mortgagor should fail to pay them. 

Where, in consideration of a loan by an msuranee society, 
the borrower covenanted with the trustees of the society that if 
they should pay any additional rate of insurance by reason of 

(g-) MawUnsT, CottUhurst^ 12 W B 882— SB9 

826 See 2 Dav Conv vol u , pt 2, (?) Bmmtt v 12 A. & E 

p 134 667 

(f) B^avin V Bnce^ 4 Jur. N S (0 46 k 17 Vict c 52, s 30 (2) 
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CHAPTER xYii his going beyond seas he would pay to the trustees all such 
sums as should be advanced by them or their cestiiis que t) ust 
for such additional premiums ; no policy was, in fact, effected, 
except that the company, immediately after the loan was made, 
became their own insurers by effecting a pohcy in a branch of 
their own office , and on the borrower going abroad additional 
premiums tv ere charged against him m respect of the jpohcy 
it was held that the policy effected, being merely an agreem'ea^ 
that the society should pay to itself certain sums, was an empty 
formality on which nobody could sue, and that no additional 
premiums could be charged against the borrower, none having 
in fact been paid It was, however, pointed out by Stuart, Y.-O , 
in the case referred to, that the covenant might have been 
framed so as to entitle the trustees to retain and be paid a 
certain annual sum by way of indemnity in case the borrower 
should go abroad (w). 

But where, upon a mortgage of a hfe interest, the trustees of 
an insurance society, as further security for the loan, effected a 
pohcy on the mortgagor’s life in the office of the society, and 
by the mortgage deed, which recited that the policy had been 
so effected, the mortgagor covenanted that if he should fail to 
pay the premiums it should be lawful for the trustees to pay 
them ; the mortgagor, after paying the premiums for several 
years, ceased to do so, and the society debited his account m 
their books with the annual amounts, and added them to the 
moitgage debt, it was held by Stuart, V -0 , that, the pohcy 
having been lecited m the moitgage deed, and proved to have 
been in existence at the time of the loan, he could not deal with 
the ease upon the footing that no policy of assurance had in 
fact been effected, and accordingly he held that the society was 
entitled to be allowed the sums with which they had debited 
the mortgagor (r) 

Forfeiture of v. — Other Matters relating to Mortgages of Policies — ^Where 

money advanced by an insurance company is secured by a policy 
of assurance effected at that office by the borrower, and by a 
bond with sureties for securing the principal money and interest, 
and premiums, if the pohcy becomes forfeited by non-payment 

(«) Greyer BlUson^ 1 Giff 438 See (^) Uail F%tzw%U%am v 4 Jur 
also V. Wthm, 4 Bro 0 0 N S £89 SeeP»<?w» v Fftce* 4 Jur. 

488, N.S 882, 
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of the premiums, a Court of equity will not, it seems, upon chapter xvn 
the death of the assured, deprive the company of the benefit of 
the forfeiture, though at the time of the death of the assured 
actions had been brought by the company against the sureties 
for the premiums ; and the company will be at liberty to pro- 
secute an action for principal and interest against the same 
parties (y) 

Of course, a company may, by the acts of its directors or Wanerof 
agents, waive a forfeiture incurred by failure to observe the 
conditions of the policy 

Where a policy holder borrows money on his policy from the Set-off on 
insurance society, which is wound up, and a value is set upon the 
pohcy, the official liquidator of the society cannot set off the 
debt against such value ; nor, if the pohcy holder becomes bank- 
rupt, can his trustee set off the value against the debt (/i) 

A covenant by the mortgagor to pay future premiums is now Proof in 
proveable in bankruptcy, the provisions of the Bankruptcy xict, 

1883 (i), as to proof of future liabilities being of the most 
general character, so as to cover every species of contingency {r) 

Where a mortgagor of a policy of assurance became bankrupt, Lien for pre- 
but continued to pay the premiums, it was held that his estate 
had a lien on the policy moneys with interest at 4 per cent, (d ) ; 
and the administrator of a mortgagor not bankrupt was held 
entitled to a similar lien (c) , but a stranger paying the j^re- 
miums has no hen, except under special circumstances (/) 

Where, on the bankruptcy of the assured, a policy held by a Sulstituted 
creditor becomes forfeited by non-payment of the premium, a new 
policy subsequently taken out by the creditor for his own pro- 
tection does not belong to the trustee {g) 

The question as to the necessity of giving notice to the office Notice of 
in which a pohcy is effected of any assignment thereof, so as to orpobief ^ 
entitle the assignee to receive the policy moneys and to obtain 
priority over other assignees, will be considered later (//), 

(w) Mgex Dtde^ 18 L J Ch 183 (^f) Shearman v Bntuh Empire^ 

(z) Wing V 5 Be G M 05? , L R. 14 Eq. 4 But q\k^ see 

G- 265 Smmde)s y JOunman, 7 Ch D 825, 

(«) Exp Ei%c€f Re LanheM>^^ L R 829 
10 Oh A 648 W Eforne t OaUdmim Imurmce 

S 46&47Vict 0 52, 8 37 Ob,, L, B 8 E <1 X27ysedqu 

See Exp Kml, 14 Oh J> 579, (/) Re Eeahtf Lealie t- Ereneh^ 23 

atp 583, C A See also Fjcjp, JFaterSf Oh 552 
Re Hoyle, L B 8 Ch. A. 662, at p iff) ReSlmheU, W K (1881) 130 
568. W See pesf, Chap LVI. p 1267, 
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OF MOETGAGES OF PBESIONS, SALAEIES, ETC. 
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The sale of piiT)lio offices is malimi %n se, indeiDendently of the 
statute law (a) But hy a statute of Edw. VI all assurances 
of any office concerning the administration or execution of jus- 
tice, or any service of trust, or the receipt, control, or payment 
of the king’s revenues or customs, or the custody of fortresses, 
or the clerkship m any Court of record where justice is to be 
administered, were declared to be void, as against the person 
making the assurance, with an exception in favour of offices of 
inheritance, and of the keeping of parks or forests (b) 

This Act (preservmg the exceptions) was afterwards ex- 
tended (c) to Scotland and Ireland, and to all offices in the gift 
of the Crown, civil, naval, and military commissions and em- 
ployments under the control of the different officers of state 
Another statute (d) declares to be void all assignments of and 
charges on, and agreements to assign or charge any deferred pay 
or militaiy reward, pension, allowance, or relief payable to any 
officer or soldier of her Majesty’s forces, or any widow, child, or 
other relative of any such officer or soldier, or any person in 
respect of any military service And it is provided by statute? 
that all assignments, sales or contracts relating to naval pen- 
sions, half-pay or allowances, by officers, seamen, or marines, or 
their widows, or other persons entitled to an allowance from 
the compassionate fund or to marine half -pay, are void (e). 

Bills of sale, contracts, and assignments of any pay, wages, 
or allowances of money of any kind, due, or to grow due, to any 
seaman in the service of the Crown, are also void (/) . 


{a) StaclpoU y JSarb, 2 Wils. K B 
133 

(h) 5 & 6 Edw VI 0 16 
lo) 49 Geo III c. 126 
(d)44&45yict c 68, s 141,bywluclx 
Act the finmlar provisions of the 47 


Geo in sess. 2, o 26, s, 2, are re- 
pealed 

(e) 28 29 Viot 0 73, s 4 

(/) Idid s. 6 See as to seamen in 
the Merchant Service, 57 & 68 Vict 
c 60, s 163 
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The following are not assignaMe : — CHAPTER XTtU 

Pensions granted for supporting the grantee in the perform- Other ' 
anoe of future services, such as the pension granted by 5 Anne, 

0 4, for the more honourable support of the dignities of the 
Duke of Marlborough {g) and his posterity, payable out of the 
reyenue of the Post Office , the salaries of the judges given for 
the support of the dignity of their office {h ) ; the salary of a 
clerk of the peace if ) ; and, in fact, the emoluments of any 
public office (A) ; annuities pro consiho tmpendendo (/) ; full pay 
and half -pay of an officer {m ) ; a retiring pension of a military 
officer of the East India Company, which has been held not to 
pass to the assignees in bankruptcy, on the ground of being a 
voluntary payment (w). 

Pensions for military service, being rendered inalienable 
by the recent statutes, cannot be taken in execution under 
* ■"1'&'2-Vict c. 110,~ss"l~4, 15, nor can a receiver of any such a 
pension be appointed, even though the grantee is not liable to 
be called into service again (o). The difference in this respect 
^ between half-pay and pensions, drawn in several decisions before 
the ActsQ;), has ceased to be regarded. This immunity does 
not, however, extend to money paid in respect of commutation 
of retired pay (s'). There is a power vested in a trustee in 
bankruptcy to reach the pay or salary of a military, naval, or 
civil officer, or a portion thereof, with the consent of the chief 
officer of the department {)) ; and half-pay, pensions, or com- 
pensation of officers may be ordered by the Court to be paid to 
the trustee in bankruptcy ($), The commission of an officer 
cannot be mortgaged or pledged (^), A voluntary allowance is 
not a salary or pension within the Act i}i) 


ig) Davis v DuU cf MmlhmougTi^ 214 
1 Swanst 74, (o) Dmm r Mams^ 18 Q B 2> 

(h) Ih arguendo 127, C A Seenirc^v 8P J> 

\i) Dalmsr y Date^ 2 Br. & B 673 163, a ease under the Indian Pensions 

m milY Faulf 8 Cl & P 296 Act, 1871 

(Q 1 J>j 2, a n ip) Wells y Foster, 8 M & TV, 149 , 

\m) D^MehY Feade, 1 H B1 627, Spooner y Fayne, 1 Be <x M & C 

Fla^tu / Odium, 3 T R mi. At • 383, CareicY Cooper, 4 0x0 619, 12 

Oowtan, 3B &P 328; Ltd- W B 198, EealdY Eag,Z(hSi 467; 

det^Jbh Y Duke of Montrose, 4TB Dmi y Dent, L B 1 P & B 366, 

248 , Stone y Lidderdale, 2 Anst 633 , WtUeoel y Terrell, 3 Bx B, 323, 

McCarthy Y QooU, 1 Ba. &Be 387, (?) Crowe y Fr%ee,%%Q, B B 429, 

Fiiee Y Lovett, 20 L J Ch 270 (m- 0 A 

eluding a pension for ■wounds) , Lhyd {r) B A 1883, 8 63, sub-s 1 

V Cheetkam, 3 Giff 171 , Wilhoek Y. (s) Bid sub-s 2 

Terrell, 3 Ex B 326 {t) Collyer y F&lhn, IT & B 459 

(w) Gdism Y Fast India Co , 7 Bo {«} Fo.p Wwls, 17 Oh B 70, 0 A , 
73 See Fxp Eauker, L B 7 Ch A Fivp Webber, 18 Q B B 111 See 
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Ecclesiastical 
profits and 
pensions 


Alimony 


The following are assignable : — 

Compensation to a custom-honse officer for the loss of office 
(though revocable at the pleasure of the government) (ir) ; pen- 
sion to commissioner of bankrupts (y) ; moneys payable to the 
representatives of an Indian judge, if he should die in, and after 
SIX months’ possession of, office (s) , prize money and the captors’ 
inchoate or possible interest in it before grant by the Crown {a ) ; 
a pension granted to a County Court judge for past services (5), 
or to a judge of a Crown colony (c); and, generally, civil service 
pensions {d) 

The profits of certain hereditary or freehold offices (most of 
which are now abolished) are assignable (e) So also the salaries 
of mere secretaries or clerks receivable during the pleasure of 
their superiors, are not “ offices ” withm the statute of 
Edw VI (/) 

Since the 57 Greo IIL e 99, church hvings, a'canonry,'or'’ 
other ecclesiastical office, cannot be assigned {g) Nor can pen- 
sions to incumbents on resignation of their benefices Qi) be 
transferred either at law or in equity, or be subject to a set- 
off (^) But annuities by way of compensation to retiring in- 
cumbents under the TTmon of Benefices Act, 1860 (/v), may be 
validly assigned (7) 

A receiver has been appointed of the profits of a college 
fellowship, on the ground that no question of public policy 
could interfere with the validity of an assignment thereof (w 2 ). 

A mortgage of the salary of a workhouse chaplain, which was 
paid out of local poor rates, was held to be valid {n) 

Ahmony has been held not to be assignable (o) ; and the 
same rule applies to permanent maintenance after divorce (p). 


!E'ip BeniLeU^ 14 Q B D 301, C A , 
Be Shine, (1892) 1 Q B 522, 0 A 
(ic) TunsiallY Bootfiby, 542, 

Bxp Corser, 11 Jur 212. 

(y) Spooner v Bayne, 1 De G- M & 
G 383 

(r) Aihithnot T Iforton, 5 Moo P 
0 219 

(a) Alexander v Buie of Wellington, 
2B &My 35 

(i) Wdleoch V Ten ell, 3 Ex D 
323 

(c) Bxp Kuggxm, 21 Ch D 85, 
C» A 

SanBom v. Samom, 4 P B 69 , 
Bxp JSuggins, eupra 

{«) Drummond v. DuH of St, ATbane, 


5Ves 433 

(/) ABton V Gwinnell, 3 Y & J 
136 

(g) Best, p 440 

(h) 34 &35 Vict c 44, s 10 

^ Gathercole v Smith, 17 Ch B 1, 

{1) 23 & 24 Yict c 142 
{1) MeBean v Deane, 30 Ch B 520 
(m) Bexstel v King'^s Coll Cambridge, 
10 Beav 491 But see Berkeley v 
King^a Coll Cambridge, 10 Bear 602 
{n) Be Mirams, (1891) 1 Q B 594 

(o) Be Bobinson, W & (1884) 

169, 0 A ^ ‘ 

(p) Watlins T WdtJhns, (1896) P, 
222, C. A. 
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The allowance made in lunacy to a committee, though made 
indirectly for his benefit and without liability to account, is 
nevertheless an allowance made to a person in a fiduciary position 
for a particular purpose, and may be revoked at any time so far 
as not actually paid ; no valid mortgage can accordingly be 
made of the allowance or of any arrears of it ($'). 

A mortgage by a member of the Customs Annuity and 
Benevolent Fund of two-thirds of his portion payable at his 
death, was held to be valid where the mortgagees had been 
admitted as nominees by the directors (> ) ; but the member has 
only a power of appointment over the sum insured, and no right 
of property in it ; if no nominee is admitted, the sum must go 
according to the rules (^). 

(^) Me Weld, 20 Oh D 451, 0 A (v) Be Thilhps^ Ch D 

(y) Be Maclean^ 8 Titttsts, L R 19 235, O A 

Eq 275 
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Debts may be 
mortgaged. 


Future debts. 


CHAPTEE XIX. 

OF MOKTOAGES OF DEBTS AND LEGACIES. 

Section 1. 

Of a Mortgage of Debts 

i. — ^What Debts may be Mortgaged. — All debts, secured and 
unsecured, may form tbe subject of mortgages. Unsecured 
debts can rarely afEord a satisfactory security ; but it not un- 
frequently happens that a mortgage is itself transferred by way 
of security by the mortgagee, thus giving rise to what is called 
a sub-mortgage {a). 

A debtor may assign future accruing payments to be made to 
him under an engagement with a third person (b) But a mort- 
gage of the future gross receipts of a business is not good against 
the title of the trustee in bankruptcy by relation (c) 

A bill of sale of all goods which should be brought upon the 
premises or should be in any other place in the debtor’s posses- 
sion, does not include the book debts (d). 

A mortgage of all present and future personalty was held 
invalid as to the future property {e). This was founded on 
Beldmg v Read (/) But the authority of these cases is much 
shaken by the decision of the House of Lords m Ia%lhj v 
Official Receimr{g), where their lordships, while dechnmg to 
adjudicate upon the question, which was not before them, of a 
charge including all the property whatever of the person giving 
it, held that an assignment by way of security for a loan of all 
the book debts due and owmg, or which might durmg the 

(a) See as to sab-mortgages, post^ (e?) B'iowne v 46 L T 636 

Cbap XLII p 830 C A ^ 

FooleyY Goodwin^^X &E 94. {e)FejyEpineml^TadmmY 
See Mxp Moss^ Be Toward, 14 Q B. D. ettii, 20 Ch D 758 
310, 0 A, (/) 11 NT S 547 

[a) J5ajp. MeMk, 22 Ob. D 782, Q) 13 App Oas. 623 


0 . 



PEECAUTIONS TO BE OBSERVED. 


303 


contmuance of the seemity become due and owing to the mort- 
gagor, though not limited by reference to any particular busi- 
Jies%--was vahd. 

ii — ^Precautions to be observed by Mortgagee of Debts. — ^In 
caking an assignment of a debt by way of mortgage, the 
following precautions should be observed : — 

1st, The intending mortgagee should be careful to ascertain, 
by previous communication with the person by whom the debt 
intended to be mortgaged is owing, that the sum alleged to be 
due IS actually due ; a wiitten admission of this fact should, if 
possible, be obtained ; otherwise, the mortgagee exposes himself 
to the danger of a question being raised between him and the 
debtor as to the amount actually due, as a mortgagee of a debt 
will take subject to all accounts between the creditor and the 
debtor in like manner as the transferee of a mortgage (Ii) 

2ndly The mortgage deed should contain a clause providing 
that it shall not be obligatory on the mortgagee to sue for the 
debt unless and until he shall think proper 

On every assignment of a debt by way of security, it is essen- 
tial that the assignee should be specially protected against the 
obhgation which — ^whether by analogy to a mortgagee in pos- 
session who IS bound to account for what he might have received 
but for his own default («), or to a creditor who, by giving time 
to the principal debtor, discharges the surety (A) — ^would other- 
wise attach to him to get in the debt in due course, under 
penalty of being charged with the loss in case any arise through 
his default (/) A similar Habihty would no doubt attach to 
the mortgagee of any chose in action which should be lost or 
impaired in value by his omitting to get it in at the proper 
time, and should always be guarded against by a clause pro- 
tecting the mortgagee against involuntary losses {m ) ; but it is 
obvious that there is both much more uncertainty as to the time 
for realising, and much more risk of loss through the omission to 
realise at the pioper time, where a^ere debt is in question, 
than where a title accrues to a specific fund. Hence, a mort- 
gagee should he as careful to protect himself in this respect as 

Qi) Maithetvs y 118, (/) Dav Conr vol ii. pt 2, 

Ohambas t. Ooldwin, 9 Ves 254, at p 140, JSxp. Mure, 2 Oox, 63 , 
p 264 ^ ham y, Frtce, IS & St. 581. 

(z) 2Bav ConT yoI, u. pt 2,p, 139. {m) See & Jann, Ckoiv. (4th 

(a) See Gmney v. Seppings, 2 Ph. ed), toI in. p. 818. 

40,42 
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cHAj?TEExix any other fiduciary owner who acquires the right, and with it 
assumes the duty, of getting in a debt (n) 

Lord Thurlow, in & pet) te Mure (p ) , stated the doctrine S(^ 
strongly as to render it extremely dangerous for a person t(j 
take even a mortgage debt as security without an indemnity 
clause of the nature above suggested. His lordship said, in the 
course of his judgment — “I think it very difficult to conceive 
a case where there has been anythmg like forbearance to the 
debtor without the concurrence of the assignor without involving 
the assignee in the consequences of such conduct ’’ Sir John 
Leach, V-0, in the later case of Williams v. Price {p)^ inti- 
mated a doubt whether the principle laid down in Ex parte Mure 
could be adopted without qualification, and pointed out that the 
giving of time might be a provident act and afford the best 
chance of recovering the debt ; but his honour held, that if s 
debt becomes irrecoverable by the wilful default or neglect of 
the assignee, he must bear the loss. 

An indemnity clause should never be omitted when a debt is 
assigned by way of sub-mortgage or other security to trus- 


Power for 
mortgagee to 
compound 
debt 


Notice to 
debtor of 
assignment 


Sometimes it may be convenient in the assignment of a debt 
by way of mortgage to give the mortgagee a power to com- 
pound or accept any composition or security for the payment 
Such a power, however, should be given with caution, and 
perhaps can scarcely ever be reasonably required, unless it is 
likely that the mortgagor’s absence beyond seas, or other special 
circumstances, will be likely to prevent him from conourrmg 
in such an arrangement. 

Srdly. The mortgagee should, immediately upon completion 
of the mortgage, give to the debtor notice of the assignment. 

Independently of the provisions of the Judicature Act, 1873, 
the observance of this precaution will protect the mortgagee 
from the risk of the debtor paymg the debt wholly or in part 
to the mortgagor, which the debtor would of course be justified 
in doing if he had no notice of the assignment {q ) ; and also 
from the risk of the mortgagor mortgagmg or selling the debt 
to some other person, not having notice of the previous assign- 


(n) 2 Dav. Conv (4tli ed ) vol u 
pt 2, p 140 

(o) 2 Cox, 63, at p 76 

(p) I 8 & 8t 581, 


(^) Jbfiffs V Chhlon^ 9 Ves 410 
V Marshall^ 5 Madd 475 , 
Williams T rail, 4 Ves 389 , 
Zoid Southampton's Mbtate, Allen v. 
Lord Southampton^ 16 Ob D. 178, 187- 
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ment, wlio, "by fir^t giving notice to the debtor, might gam 
priority over the original mortgagee (r) 

If a bond is the subject of assignment, not only should the 
instrument itself he given up to the assignee, so as to prevent 
the original ohhgee from deahng with the bond debt, but notice 
of such assignment should be given to the debtor, to prevent his 
payment of the bond debt to the obligee, which, in default of 
such notice, would be valid and discharge the security (s) 

The equitable assignee of a debt is not subject to the same 
rules as the holder of a hill of exchange or promissoiy note so 
as to make it obhgatory upon Inni to give notice to the assignor 
of non-payment by the debtor, though he would he chargeable 
with any loss arising from his wilful default in not getting in 
the debt at the proper time (f) 


iii, — ^Power of Attorney. — Before the Judicature Act, 1873 (if), 
the right of suing at law for a debt could not, as a general rule, 
have been transferred The exceptions were negotiable securi- 
ties, as bills of exchange and promissory notes (.r), bail bonds (y), 
replevin bonds (c), railway mortgages and bonds (<7), life poh- 
cies (Z>),*snanne poheies (c) (under which the assignee can sue in 
his own name, but the underwriter may set off any debt due to 
him by the assured (d ) ), bills of lading under the Bills of Lading 
Act if indorsed (e). 

It has till recently been the usual practice to effect mortgages 
of legal debts (z e , oi debts conferring a right of action at law) 
by means of an assignment with a power of attorney enabling 
an assignee to use the name of the assignor, so as to avad him- 
self, for his own benefit, of the assignor's right of action The 
power, hemg a power given for valuable consideration, may, if 
inserted, he expressly made irrevocable (/). 

By the ' re Act, 1873 (y), it is enacted as follows: — 
Any abit^MTctfe^ssignment^ by wnting under the hand of the 


(r) See furtlier as to notice as affect- 
ing pnonties of incumbrances on cboaes 
m action, post, pp 1265 et 6^^ 

(s) V 2{oii ks, 1 Tes Sen 367 
See WtUiams v Thorp, 2 Sm 257 , 
Mxp Cole lit, Mont 110 

(^) Gbjn V Mood, 1 Be Q* P & J 
334 

ht) Se&BTVict c 66, s 25,atib-a (6), 

(a:) 3 & 4 Anne, o 9 ; 7 Anno, c 25, 
s. 3 

(^) 4 Anr c 16, s 20 
Ton I, R- 


z) 11 Greo 2, c. 19, s 23 
rt) 8 & 9 Vict. 0 16, s 47 
(^) 30 & 31 Vict 0 144 , see mU, 
p. 294 

(e) St & 32 Vict o. 86 
(</) Milas V Mepium Martno Imui - 
anc$ Co., 4 0, P. B 139 
ie) IS & 19 Vict. o. Ill 
(/) See Oonyeyanemg Act, 1882 
(45 & 46 Viot c 39), s. 8 
ip) 36 & 37 Viet c 6b, s 25,sub-s (6) 
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assignor (not purporting to Ibe by way of charge only), of any debt 
or other legal chose in action, of which express notice in writing 
shall have been given to the dehtoi, trustee, or other person from 
whom the assignor would have been entitled to leceive or claim 
such debt or chose in action, shall he, and be deemed to have been, 
effectual *in law (subject to all equities which would have been 
entitled to priority over the right of the assignee if the Act had not 
passed), to pass and transfer &e legal right to such debt or chose 
in action from the date of such notice, and all legal and other 
remedies for the same, and the power to give a good discharge for 
the same without the concurrence of the assignor 

* * Provided always, that if the debtoi , trustee, or other person liable 
in respect of such debt or chose in action, shall have had notice that 
such assignment is disputed by the assignor or any one claiming 
under him, or of any other opposing or conflicting claims to such 
debt or chose in action, he shall be entitled, if he thmk flit, to call 
upon the several persons making claim thereto to interplead con- 
cerning the same, or he may, if he thmk fit, pay the same into the 
High Court of Justice under, and in conformity with, the provisions 
of the Acts for the rehef of trustees ’’ 

It will be observed that the above enactment applies only to 
absolute assignments not purporting to be by way of charge 
only ; and the question whether a mortgage of a debt is an abso- 
lute assignment within the meanmg of the Act has given rise to 
some confl.iot of judicial opinion. 

In National Provincial Ban\ v. Sarle {li)^ a mortgage debt 
and the securities for the same were assigned by way of sub- 
mortgage by a deed which contained a proviso for redemption 
in the usual form, but no power of attorney; the sub-mort- 
gagee gave notice of the assignment to the original mortgagor 
Pollock, B., held that this was not “ an absolute assignment,’’ 
but an assignment purporting, on the face of it, to be by way of 
charge only within the meaning of the Act, and he accordingly 
upheld an objection by the origmal mortgagor that the sub- 
mortgagees had no right of action His Lordship further in- 
timated that a case might arise necessitating a decision as to the 
meaning of the words purporting to be by way of charge 
only,” whether they mean an assignment which expresses on 
the face of it to be, or one which, coupled with all the surround- 
ing circumstances, shows that it is, by way of charge only ” 

In Burlimon v. Hall (^), the precise question suggested by 
PoUook, B., arose In that case, certain debts were assigned by 
deed without any proviso for redemption, but upon trust that 


(A) 6 Q. B. D. m. 


(t) 13 Q. B. D. 347. 


I 
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the assignee should receive the debts, and out of them pay him- xix 

self the sum due to him from the assignor, and pay the surplus <Src , held to be 
to the assignor The deed contained a p<wer of attorney 
enabhng the assignee to sue in the name of the assignor, but 
the assignee brought the action in his own name only. It was 
urged on behalf of the debtor that this was m efiect an assign- 
ment by way of mortgage or charge only, and that as, after 
payment of the debt due to the assignor, the surjius would 
belong to him, the assignment could not be rogaided as absolute. 

It was held by Day and A. L Smith, JJ (by the latter with 
some hesitation), that this was an absolute assignment ■wnthin 
the Act, so as to give the assignee a nght to sue in his own 
name ; not absolute, indeed, as a sale, but absolute as contra- 
distmgmshed from conditional — an assignment giving a title 
there and then ; and, moreover, that the deed did not purport 
0 be a charge at all. 

, So far, it is submitted that (but for the decision referred to Sugge'.ted 
below) there would not seem to be any direct or irreooneileable 
conflict of decision ; the mstruments in the two cases differed the above 
materially in form and in legal effect, though, for all material 
purposes, they were equally to be regarded in equity as mort- 
gages, by being, on the face of them, subject to liability to 
account as between the assignor and assignee, and to redemp- 
tion In the former case, the assignment, at the time it was 
made, gave even at law only a title hable to be put an end to 
by reconveyance on payment at the stated time by the assignor. 

In the latter case, the assignment was m terms clearly absolute 
at law, though redeemable in equity by virtue- of the nature of 
the trusts attached to the assignment ; and it is perhaps not 
quite easy to see how such an assignment could be regarded as 
absolute and not by way of charge consistently with the rule 
laid down in a later part of the section that where there is 
any variance between the rules of equity and the rules of law 
with reference to the same matter, the rules of equity shall 
prevail ’’ (X). 

But a different view from that here suggested was taken in Horfcgage 
Tancred v. Delagoa Bag Co.(J^ by Denmaa and dharlee, JJ., 
who were of opinion that the two deeidons above referred to Md to be an 
were inconsistent and not reoonoileable, and that the later case 

{l) 23 Q, B D. 239. 

X 2 


h) Sect. 25 (2) 
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was right, and ought to he followed in preference to the former 
In the case now under consideration, a mortgage of debts due 
to the mortgagor, made in the ordinary form, with proviso for 
redemption and reconveyance upon repayment to the moitgagee, 
was held to be an absolute assignment not purporting to be by 
way of charge only within the meaning of the Act Denman, J , 
said, that the document in this case did not purport to be by 
way of charge only, either expressly or by necessary inference 
from its provisions, and that the proviso for redemption did 
not prevent it from being absolute or make it purport to be by 
way of charge only He drew a distinction between the docu- 
ment in this case and a document given by way of charge,’’ 
which he defined as, not one which transfers the property with 
a condition for reconveyance, but one which only gives a right 
to payment out of a particulax fund or particular property 
without transferrmg that fund or property. His lordship thus 
appears to have hmited the statutory exception to hypothe- 
cations operating by way of equitable assignment. 

Of course, an assignment by way of mortgage, with a proviso 
not for avoidance on payment as formerly, but redemption in 
the modern form, does, stnctly speaking, convey the legal title 
to the property out and out, so as to render a re-assignment 
necessary in order to revest the legal interest m the original 
assignor But it is perhaps somewhat difficult to undei stand 
how an assignment which, at the time of making it, is expressly 
subject to a proviso contingently entithng the assignor to call 
at law for a reconveyance, or which is impliedly redeemable by 
virtue of the trusts therein expressed, can be regarded as an 
absolute conveyance, and not to ‘^purport” to be by way of 
charge. ‘‘Purport” would, accordmg to the ordinary and 
natural acceptation of the term, seem to mean the intention and 
effect of an instrument to be gathered from its express terms, or 
necessaay implication from its contents viewed as a whole. Even 
if the instrument contains a proviso, framed according to the 
modern form, for reconveyance, the assignment would not pass 
an absolute title in the sense of an unquahfied title. In eqmty, 
it is submitted that an assignment expressly made subject to 
redemption on the face of it, “ purports to be by way of charge 
only,” and it may further be suggested that, even if there are 
no such words and no proviso for redemption, according to well- 
settled rules, the assignment, if made for the purposes of the^ 
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security, would be regarded and treated as sueli, and not as an 
absolute assignment (m) 

It may be obseived that this is not a question of mere legal 
technicalities which, no doubt, it was one of the objects of this 
section to do away with There is a very material distinction 
between assignments where the assignor parts with the whole of 
his interest out and out, retaining no light to account or to 
redeem the propeity, and so ceases personally to ha\e any 
concern as to the lecoveiy of the debt, and assignments wdiicli 
are expressly or impliedly ‘^subject to account as betw^een assignee 
and assignor, and redeemable, and wdiere, accordingly, the 
assignor letams a material interest m the property, in which 
case it is peihaps not so readily to be presumed that the legis- 
lature intended that the assignee should be entitled to sue for 
the debt without the coneuiTence of the assignor, unless ex- 
pressly authorised to do so by the terms of the instrument of 
assignment. 

Although, therefore, the decision in Tcwcml v JDelagoa Dat/ 
Co may perhaps be regaided as having the merits of breadth of 
^ view, and practical convenience (at all events, from the point of 
view of a mortgagee), it would seem hardly safe to assume that 
this decision, and possibly also the decision in Biirhnson v, ifo//, 
may not be hereafter reconsidered, with different results. 

In the present state of the law on the subject, it may be sug- 
gested that it will be prudent for mortgagees of debts to insert 
powers of attorney in their mortgage deeds, and to sue in the 
names of their assignors pursuant to such powers 

On the assumption, however, that the law is settled hy these 
two decisions, so as to enable mortgagees of debts to sue in their 
own name upon giving the statutory notice of the assignment 
^ to the debtor, the following remaiks upon sect 25 of the Judi- 
cature Act, 1873, may be useful — 

1. The section only applies to legal choses m action («) 

2. Assignments of equitable choses in action, whether absolute 
or by way of mortgage, are unaffected by this section of the 
Act, and can bo sued for m all Courts, the assignor and assignee 
both being before the Court. 

3 An assignee for value of legal choses in action not assign- 
able at law, whether by way of charge or not, without writing 

im) See mite, p 25 in) See a definition thereof, 1 

^ SpWsEq Jur. 852. 


CII il’TLP 5 


Effect of 
Judie iture 
Act, 1873, 
25 
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CHAPTER xis QY notice to the debtor, coiild, before the Judicature Act, have 
sued in equity There is nothing to prevent such assignee now 
suing in any Court in the same way as he could, before the Act, 
have sued in a Court of equity. 

4. The assignor of an equitable, or of a legal, chose in action, 
where the Act is not complied with, cannot be joined as eo- 
plaintiff in am action without his consent or communication with 
him, and all terms necessary for his protection from hability 
being offered to him (o) 

5. Under this section the property in the debt and legal chose 
in action, and the right to sue, vest in the assignee ahne, subject 
to the equities, if any, in the section mentioned, which may be 
proved by parol or verbal evidence. 

6. Before the Judicature Act, a verbal assignment of a legal 
chose in action was valid in equity {p)^ and it would seem that 
such an assignment, if for valuable consideration, will now be 
valid in all the Divisions of the High Court, though not falhng 
within the section. In Be Biclmrdson (g'), it was stated, arguendo^ 
that Kay, J , m the Court below, had expressed the opimon that 
the effect of the Act was to prevent any interest in a chose in 
action fiom passing without an assignment in writing. But his 
lordship’s judgment is not repoited, and this point was not 
dealt with by the Court of Appeal, who affirmed the judgment 
against the validity of the alleged parol assignment in that case 
on the ground that it was without consideration. 

7 Legal choses in action, which were, previous to the Act, 
assignable at law by the modes indicated by their special enact- 
ments (r), would, it IS apprehended, not fall within the section 

8. A cheque is not an assignment under the section (s) ; but 
an order to pay a sum out of a debt is an absolute assignment 
under this section (f) ; also a debt to become due under a 
building contract («i) ; and the assignment is valid against 
advances subsequently made to the assignor to enable him to 
complete his contract {u ) ; and payment to the original creditor 
after notice is bad {u) 


{o) Tt 0 ^tiand v Feat on j 4 Q B D 
280 

(^) Beepostf p 1492 
Iq) 30 Ch. D 396, 397, 0 A See 
also JRe Saneoeh^ Mmcoel t JBeneij^ 
*W K (188S) 13S 
if) See unte^ p, 305 
Is) Sehroeder v Centred BanJe, 24 W 
B. 710 


{t) JBnee V Banmster, 3 Q B D 
669 , JBuoh V Mobson, 3 Q B D 686 , 
overroling JEirj? Shollard, D it 17 
Eq 109 See Fzsher v, CaivorL W 
H (1879) 7 

(w) Brice Y Bmmster, , Waller 
V Bradford OU Bmh, 12 Q B, D j 
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9 Interpleader will te refused if tlieie has Tbeeii no wntton 
notice of the assignment ( 4 :’) ; but it appears that interpleader 
may be resorted to without waitmg for an action to be com- 
menced (^) 

10. Claims in respect of policy moneys assigned in terms of 
the Act, though not within the Trustee Act, 1893 (s), are 
within this section (/?). 


Sectiox II. 

Mortgages of Legacies. 


Legacies and shares of residue are sometimes the subject of 
mortgage 

A voluntaiy assignment of all future expectancies would no Futuie 
doubt B inyahd as depiixing the assignor of all means of 
living,' and it is not clear that an assignment for valuable 
consideration, as by way of mortgage, of all future property, 
from whatever source derived, might not he inopeiative on the 
same ground But such an assignment would he good if it 
only purports to include property derived from a specified 
source. So, where, for the puipose of securing a debt, a person 
executed a deed poU, recitmg that he had expectations from 
relations and friends who might probably bequeath to him 
legacies or sums of money, and giving his creditor a power of 
attorney to sue for and receive all legacies or bequests winch had 
already been or might thereafter be given or bequeathed to him 
by any person whomsoever, it was held that the deed poll created 
a valid equitable charge operating on future legacies so long as 
the debt existed (^ 4 ). 

In cases not falling within the Married Women’s Property 
Act, 1882 (c), a married woman cannot dispose of a mere 
expectancy, either under the Fmes and Eecoveries Act as 
regards realty (d)^ or under Malms’ Act (e) as regards per- 
sonalty (/). 


(a) JRe New Mambur^, CS? , W K 
( 1875 ) 239 . 

(y) Xaeetf v. Wtelmd, W. K. (1876) 
24 

( 2 ) 62 & 63 Yict c 32 
\a) MeS<tyeock'*sXohe^ylCh. D 611 
(i) Bennett v Cooper^ 9 Bear 262; 
BeekUp r Nmiandf 2 P Wms 181 , 
Nohem v Tmo}, 2 P Wms 191; 
Wethmd T Wethendy 2 Sim 183 , 


Nmnvood r Toohe^ 2 Sim, 192 ; Npde 
V Whtte^ 5 Sim 624 , r 15 
Q B 460 , Be Okrle. Coomdm r. C&rter. 
36Cli B 348 
(e) Bostf p 336, 

{<^) p 316. 
h) Boet, p 323 

{/) Mkmd r Wulle), (1896) 2 C?Ii 
369 
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So a covenant to charge any property which the debtor may 
become possessed of at his sister’s death, was held to be binding, 
notwithstanding his bankruptcy {g) 

Wheie a mortgagor by deed assigned to the mortgagee certain 
present property, and also all moneys of or to which he then 
was or might during the security become entitled, under any 
settlement, will^ or other document, either in his own right or 
as the devisee, legatee, or next of km of any person,” and also 
all real or personal property “of, in, or to which he was, or 
during the security, should become beneficially seised, possessed, 
entitled, or mterested, f or any vested, contingent, or any possible 
estate or interest,” the Court refused to give any decision as to 
whether the general assignment of all property was not void as 
being too general, but held that in any case the assignment was 
severable, and that the assignment operated as a vahd charge of 
a share of residuary personalty to which the mortgagor became 
entitled under the will of a testator who died subsequently to 
the mortgage (/^) 

Inasmuch as the law vests all the property of a testator in his 
executor for the purpose of enabling him to perform his duty of 
paying the testator’s debts, and generally of admimstering his 
estate, the assent of the executor is necessary to entitle a legatee 
to take possession of his legacy, whether general or specific {i) 
It is therefore material for an intending mortgagee of a legacy 
to ascertain that the executor’s assent thereto has been obtained 

The mortgagee should also, immediately on completion, give 
notice of the assignment to the executor, so as to prevent hini 
from paying the legacy to the mortgagor, and also so as to 
ensure priority over any subsequent mcumbrancers. This question 
will be more fully considered in a later chapter (1). 

A general legacy, though assented to, is an equitable chose 
m action, for which no action, either of debt or of account 
generally, lay at common law [T) But a specific legacy, after 
assent, vests at law in the legatee So it was held that a legatee 
of leaseholds could bring ejectment for them against the executor 
who had assented to the bequest {m ) ; and that a legatee of a 
specific chattel could mamtain trover after assent (^^). 


seq 


(^) Zyde V Mynn, 1 My & K 683 
(7i) JRe Clarlet CoomheT, Cm ter, 36 It) Co. Lit 89 b, DeeJssY StiuiL 5 
Cb b S48, 0. A. T R 690 

{t) ’Wdliams on Executors {9tb ed ), 
vol ii p. 1225 

{k) Chap LVI pp 1253 et 


Doe V Gruy, 3 East, 120 
[«)' W^lhms V. Zee^ 3 Atk, 223. 
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In regard to tie poTO of attorney, tie assignment of a fflirarw 
legal delt rMers from tlat of a merely enuitalle close in action. of 
8ueliasanmtereslinageDeiallegMjoraWkd,massigmng“^^^ 
wlicl a power of attomeyis useless, and onglt not to be,tloiigl 
it sometimes is, inserted (o) 

Mere a person entitled under a will to a slare of a fund in 
tie lands of trustees sulject to a pnor life estate assigned it ly 
way of mortgage, witl power for tie mnitgagce to sue and give 
leceipts m tie name of tie mortgagor, or otlemise, tie trustees 
of tie will, wlo had notice of sulseijueut ineumbrances on tie 
share, were held not to be bound to pay to tie mortgagee tie 
whole amount of tie slare, but only what was due on lis mort- 
gage, according to tie settled practice of tie Court nlere a 
mortgaged fund is in Court (])) 
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OHAPTEE XX. 

OP THE POWEE TO MOETGAGE PEOPEETY, AND HEEEIN OF 
DISABILITIES. 

Section I 

Who may be Mobtgagors generally. 

The right of mortgage or conditional sale is obviously dependent 
on the right of free ahenation of property 
As regards real estate, burdensome restrictions on alienation, 
whether by way of sale or mortgage, appear to have been intro- 
duced upon the Conquest of England by the Normans. In the 
twentieth year of William’s reign, -and on the completion of 
Domesday-book, he summoned a meetmg of all the principal 
landholders in London and Salisbury, accepted from them a 
surrender of their lands, and re-granted them on performance of 
homage and the oath of fealty. The mesne lords, on their sub- 
infeudations, also demanded homage and fealty, and it was held 
that the bond of allegiance was mutual, each being bound to 
'“defend and protect the other From this flowed the doctrine 
that the tenant could not transfer his feud without his lord’s 
consent, nor the lord his seignory without his tenant’s consent, 
although the tenants (even of the Crown it should seem) might 
grant subinfeudations e. to hold of themselves) without licence. 
It was further held, that ihe tenant could not subject his lands 
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to his detts by execution of law, for, if lie could, he might hare 
effected that circuitously which he could not by direct means 
have aecomphshed* Nor, if the lands came to him by descent, 
could he alien them without the consent of the next collateral 
heir (a). By these restraints on alienation, mortgages of land 
must have been nearly extinguished (h). 

The improving spirit of the age straggled hard against the 
fetters on alienation, and at length the statute of Qma Employes 
Terrnrum (^), passed in the reign of a monarch deservedly styled 
the English Justinian, gave a geneial Ixeeneo of free alienation 
to all, except the immediate tenants of the Crown, at the same 
time that it abolished the power of subinfeudation ; thus at once 
simplifying the tenure, and giving freedom to the alienation, of 
the land of the realm. 

Ernes on alienation by tenants 7n ertptie were not abolished 
until 12 Car. II. c. 24 put an end to the remaining feudal 
burdens 

On the removal of the restrictions which impeded the circula- 
tion of landel property, mortgages of land became general 
These restrictions never applied to personalty, including chattel 
interests in land, to which little importance was attached under 
the feudal laws. 

The result is that, at the present time, aU persons beneficially 
possessed of or entitled to property of any description, real or 
personal, and not being under any disability, may freely mort- 
gage such property to tho extent of their estate or interest 
therein The disahilities constituting exceptions to this general 
rule will be now considered. 


Sectioh II. 

Moktgaoes OB PnopEBTY OF Maebieb Women. 

i, — Disability of Coverture. — Coverture till recently, like in- 
fancy or lunacy, constituted a disability which generally 
prevented a married woman from mortgaging or otherwise 
dealing with her property, and though this disability is removed 


{a) Wright’s Ten 16S. ihec®, quamvis fmctxis posse esse, re* 

(A) ** Feudalia, mvito domino, aut ceptum est ” Corvin. 2G8 
agnatis, non recte suhjioiuntnr h^rpo* {e) 18 Ed I 
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by the Mamed Women’s Property Act, 1882 (d), in the case of 
•women married on or after the 1st January, 1883, and also in 
the case of women married before that date so far as relates to 
propeity to which they have since become entitled, yet a consi- 
deration of the foimer law is still necessary as regnlatmg cases 
not coming within the operation of that Act 

ii. — Mortgages of Eeal Estate of Married Women. — By the 
common law, a wife’s real estate is held by her husband in her 
right durmg the mamage, and he alone could dispose of the 
rents and profits. The wife can only dispose of the reversionary 
interest which would accrue to her if she should survive her 
husband, subject to his marital rights, and also to his right to 
curtesy ; and even of this interest she can dispose only with the 
concurrence of her husband A husband and wife together 
could, however, effectually convey the lands of the latter to a 
purchaser or mortgagee hy means of a fine duly levied in the 
Court of Common Pleas And now by the Pines and Eecoveries 
Aet(e), s 77, a married woman may, by deed acknowledged by 
her, with the concurrence of her husband, dispose, by way of 
mortgage or otherwise, of her estate, whether in possession or 
reversion, of lands of any tenure, except copyholds m certain 
cases, and of money subject to he invested m the purchase of 
lands. 

By sect. 1 of this Act it is enacted that — 

In the construction of this Act the word 4ands ’ shall extend to 
manors, advowsons, rectories, messuages, lands, tenements, tithes, 
rents and hereditaments of any tenuie (except copy of court roll), 
and whethei coiporeal or incorpoieal and any undivided share 
thereof, but when accompanied by some expression including or 
denoting the tenure by copy of court roll, shah extend to manors, 
messuages, lands, tenements and hereditaments of that tenure, and 
any undivided share thereof , and the word ‘ estate ’ shall extend 
to an estate in equity as well as at law, and shah also extend to 
any interest, charge, hen, or mcumbrance in, upon, or affecting 
lands, either at law or in eqmty, and shall also extend to any 
interest, charge, hen or incumbrance in, upon, or affecting money 
subject to be invested m the purchase of lands ’’ 

The statutory power enables a married woman, with her 
husband’s concurrence, to dispose of her interest m the proceeds 


46 & 46 Viot. c. 75, considered («) 3 & 4 Wfil IV. c 74 
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^ GTen though such ];)i"oeeeds have heen x^roperly invested 
^ tiiistees on a mortgage of landt /) devised or settled 
ijtpwh trust for sale {g) , hut she cannot >such interest except 
by deed acknowledged (Z?) 

Where trustees of a settlement which contained no powder 
to invest in land, m breach of trust invested part of the 
trust funds in the pui’chase of a house, it was held that the 
married women entitled in rem< under under the scltlemeut 
could, by deed acknowdedged with the concurrence of their 
husbands, pin in disposing of the hou^e so as to bind their 
interests therein (i) 

The power of disposition will include a married woman's 
interest in a mortgage debt to which she and her husband are 
entitled (A), but not where the wife is interested in such a debt 
as a ccstia que the legal estate in tho mortgaged lands 

being vested in trustees (/), 

A husband is not precluded by bankruptcy from coneuiTing 
with his wife, under sect. 77 of the Act, m a disposition of her 
interest in real estate {ni). 

The effect of the Act is only to enable a married woman by 
deed acknowledged, with her husband^s coneuiTence, to bind her 
non-separate real estate, but it does not enable her to enter into 
a '“personal covenant for payment of pimcip>al or interest {u ) 
Thus disability has, how^ever, been removed partially as regards 
mortgages made since 1<S82, and entirely as regards moiigages 
made on or after the 5th of December, 1S03 {o) 

A disposition by a married woman, with the concurrence of 
her husband, under this Act bars her equity to a settlement in 
lands of which she is seised for an estate of inheritance Q>), 

Where a husband and wife join in a mortgage of the wufe's 
real estate, the wife is entitled to redeem on paying off the 


if) M%llm V Colhm, (1896) 1 Ch 
673, O A 

if) Brtggs v Cha>mhe\lmn^ 11 Ha 
69 , Tmr v Tut net , 20 Beav 560 , 
Simthutel v iSmithwieAf 12 Ir Ch B. 
181 , IVtlhams y €Qol.e^ 4 Gilf 313, 
Ban yfer v VToodmun^ Xi K 3 13q 31 3 , 
Me Jule man's Trusts^ 23 Ch D 311 

(h) Btank V, BoUms^ Xt B, 3 Ch. 
A 717, Jliliery Volhm, mipra^ 

(i) Me Bun ant and Stomr, 18 Oh D 
106, C A 

(4) mmarnay CaoAe, i GxS 313 


il) Me B^ewien's Tiusts, 23 Ch D 
181 

(m) Me TaAeman's Tf usts, 23 Ch J> 
344 

(n) <7 j <jfi$ V Middieirntf 8 Be Q M 
& G, 192, JE^ide y Bubb^ X K 7 Oh 
A. 64 

(o) Bee post, p 346 

(p) Ztfe Assqc (ifSeeilandy 
SBoG F jJlJ 271 NtUt nhamy 
brtton, 17 Xi JT Ch , BurJunu y 
Ci/wA/f s, 8 Jiir N S llTl 
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OF MOETaAGOKS— MARKIED WOMEN. 


CaiAPTEE XX 


General 
powei of wife, 
with lius- 
■band’s con- 
currence 
under S & 4 
Will IV 
c 74, s 77, 
to mortgage 
realty 


Definitions 
of ** lands” 
and ** estate ” 
for purposes 
of the Act. 


Lands de^sed 
on trust for 
sale 


by the Married Women’s Property Act, 1882 (^), in the case of 
■women married on or after the 1st January, 1883, and also in 
the case of women married befoie that date so far as relates to 
propeity to which they have since become entitled, yet a consi- 
deration of the former law is still necessary as regulating cases 
not coming within the operation of that Act. 

ii. — Mortgages of Real Estate of Married Women — By the 
common law, a wife’s real estate is held by her husband m her 
right during the mairiage, and he alone could dispose of the 
rents and profits. The wife can only dispose of the reversionary 
interest which would accrue to her if she should survive her 
husband, subject to his marital rights, and also to his right to 
curtesy , and even of this mterest she can dispose only wi'th the 
concurrence of her husband A husband and wife together 
could, however, effectually convey the lands of the latter to a 
purchaser or mortgagee by means of a fine duly levied in the 
Court of Common Pleas And now by the Fines and Eecoveries 
Act(<3), s 77, a married woman may, by deed acknowledged by 
her, with the concurrence of her husband, dispose, by way of 
mortgage or otherwise, of her estate, whether in possession or 
reversion, of lands of any tenure, except copyholds in certain 
cases, and of money subject to he mvested m the purchase of 
lands 

By sect 1 of this Act it is enacted that — 

In the construction of this Act the word ‘ lands ’ shall extend to 
manors, advowsons, rectories, messuages, lands, tenements, tithes, 
rents and hereditaments of any tenure (except copy of court roll), 
and whether coiporeal or incorporeal and any undivided share 
thereof, hut when accompanied by some expression including or 
denoting the tenure by copy of court roll, shall extend to manors, 
messuages, lands, tenements and hereditaments of that tenure, and 
any undivided share thereof , and the word ‘ estate ’ shall extend 
to an estate in equity as well as at law, and shall also extend to 
any interest, charge, hen, or mcumbrance in, upon, or affecting 
lands, either at law oi in equity, and shall also extend to any 
interest, charge, hen or incumbrance m, upon, or affecting money 
subject to he invested in the purchase of lands 

The statutory power enables a married woman, with her 
husband’s concurrence, to dispose of her interest in the proceeds 


f) 45 & 46 Yiot c. 75, considered {e) 3 & 4 Will IV o 74 
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by tbe Mamed 'Women’s Property Act, 1882 (d), in tbe case of 
women married on or after the 1st January, 1883, and also in 
the case of women marned before that date so far as relates to 
j)roperty to which they have since become entitled, yet a consi- 
deration of the foimer law is still necessary as regulatmg cases 
not coming within the operation of that Act 


Geneial 
power of -wife, 
with hus- 
band’s con- 
currence 
undei 3 & 4: 
WiU IV 
c 74, s 77, 
to mortgage 
realt7. 


ii. — Mortgages of Beal Estate of Married Women — By the 
common law, a wife’s real estate is held by her husband in her 
right durmg the mamage, and he alone could dispose of the 
rents and profits The wife can only dispose of the reversionary 
interest which would accrue to her if she should survive her 
husband, subject to his marital rights, and also to his right to 
curtesy , and even of this mterest she can dispose only with the 
concmrence of her husband A husband and wife together 
could, however, effectually convey the lands of the latter to a 
purchaser or mortgagee by means of a fine duly levied in the 
Court of Common Pleas. And now by the Fines and Eecoveries 
Aet(<3), s 77, a married woman may, by deed acknowledged by 
her, with the concurrence of her husband, dispose, by way of 
mortgage or otherwise, of her estate, whether in possession or 
reversion, of lands of any tenure, except copyholds in certain 
cases, and of money subject to be invested in the purchase of 
lands. 


By sect 1 of this Act it is enacted that — 


Definitions “ In the construction of this Act the word ^ lands ’ shall extend to 
manors, advowsons, rectories, messuages, lands, tenements, tithes, 
for puTO^es hereditaments of any tenure (except copy of court roll), 

of the Act Q^d whether corporeal or incorpoieal and any undivided share 
thereof, hut when accompanied by some expression including or 
denoting the tenure by copy of court roH, shall extend to manors, 
messuages, lands, tenements and hereditaments of that tenure, and 
any undivided share thereof , and the word ^ estate * shall extend 
to an estate m equity as well as at law, and shall also extend to 
any interest, charge, hen, or incumbrance in, upon, or affecting 
lands, either at law or m equity, and shall also extend to any 
interest, charge, lien or incumbrance in, upon, or affecting money 
subject to be invested in the purchase of lands ” 


The statutory po-wer enables a married ■woman, ■with her 
sale husband’s oonourrenoe, to dispose of her mterest in the proceeds 

^■V) 46 & 40 Viet c 15, considered (») 3 & 4 Will IV. o 74 

335 



MOBTGAGES OF EEAL ESTATE. 


317 


of lands, even though such proceeds have been properly invested 
by her trustees on a mortgage of land (/) devised or settled 
upon trust for sale (g) ; but she cannot pass such interest except 
by deed acknowledged (/^) 

Where trustees of a settlement which contained no power 
to invest in land, in breach of trust invested part of the 
trust funds in the purchase of a house, it was held that the 
married women entitled in remainder under the settlement 
could, by deed acknowledged with the concurrence of their 
husbands, 3 oin in disposing of the house so as to bmd their 
interests therein (t) 

The power of disposition will include a married woman’s 
interest in a mortgage debt to which she and her husband are 
entitled (^), but not wheie the wife is interested in such a debt 
as a cestui que trust, the legal estate in the mortgaged lands 
being vested in trustees {1) 

A husband is not precluded by bankruptcy from concurring 
with his wife, under sect. 77 of the Act, m a disposition of her 
interest in real estate {m) 

The effect of the Act is only to enable a married woman by 
deed acknowledged, with her husband’s concurrence, to bind her 
non-separate real estate, but it does not enable her to enter into 
a ^personal covenant for payment of prmcipal or interest («) 
This disability has, however, been removed partially as regards 
mortgages made since 1882, and entirely as regards mortgages 
made on or after the 5th of December, 1893 (o) 

A disposition by a married woman, with the concurrence of 
her husband, under this Act bars her equity to a settlement in 
lands of which she is seised for an estate of inheritance {p) 

Where a husband and wife join in a mortgage of the wife’s 
real estate, the wife is entitled to redeem on paying oS the 


CUAPTEir xs 


Lands im- 
properly pui- 
ohased by 
trustees ±or 
■wife 


Interest in 

mortgag’e 

debt 


Concurrence 
of bankrupt 
husband 


Act does not 
enable mar- 
ried woman 
to bind heibclf 
personally 
tor payment 
of mortgage 


Bar of wife’s 
equity to 
settlement in 
lands 

Eight of wife 
to redeem 


{/) Millei V Collins, (1896) 1 Oh 
673, C A 

ip) Briggs v Chmnbs^lmn, 11 Ha 
69, Tuer y Tmne%, 20 Beav 560, 
Bmithwiok y Smithwick, 12 Ir Ch R 
181 , Williams y QooU, 4 Giff 343 , 
Boioger y Woodman, L E 3 Eq 313 , 
Me Jaheman^s Trusts, 23 Oh D 344 
{h) Frank v Bollans, L E 3 Oh 
A 717 , Mill&t y Colhm, sujpta 

(i) MeBurrmt and Stonot, 18 Oh I) 
106,0 A 

(/v) Williams V Code, 4 GiE 343 


(1) Me Neu>ton^8 Tiusts, 23 Oh D 
181. 

(»i) Me Jaleman^s Trusts, 23 Oh D 
344. 

(w) Ciofts y Middleton, 8 Be G. M 
& G 192 , Mnde y. Bubb, L E 7 Ch 
A 64 

(a) post, p 346 

(j^) Life Assoe of Bcotlatid y SiddaL 
3BeG F & J ^*11 , JifewenhamY 
herion, 17 L J Ch 99, JOmhamv 
CtaeJile^, 8 Jur N S 1174 
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CHAPTER XX 


Aeknowledg'- 
ment ot deed 
hy married 
■woman 


Every deed 
"by a married 
womj*ii to be 
acknowledged 
by bei. 


Memoiandum 
of acknow- 
ledgment 


Dispensation 
witn knS' 


mortgage, wlietlxer the eqxiity of redemption is expressly re- 
seryed to her or not (g^). 

Acknowledgment of a deed by a married woman is essential, 
as well in equity as at law, to the efficacy of a disposition by 
her of real estate (j). 

By sect. 79 of the Act it is enacted that — 

Every deed to be executed by a married woman for any of the 
purposes of this Act, except such as may be executed by her in the 
cbaiacter of protector for the sole purpose of giving her consent to 
the disposition of a tenant in tail (s), shah, upon her executing the 
same, or afterwards, be produced and acknowledged by her as her 
act and deed before a judge of one of the superior Courts at "West- 
minster, or before [two of the perpetual commissioners or two 
special commissioners], to be respectively appointed as hereinafter 
provided ^’(0. 


The Gonveyancmg Act, 1882 (t()f s. 7, substitutes for the 
words above enclosed in brackets the words ^^one of the perpetual 
commissioners, or one special commissioner.^^ 

By sect 84 of the Bines and Eeeoveries Act, where a married 
woman acknowledges a deed, the person taking the acknow- 
ledgment IS to sign a memorandum according to a form given 
in the section, but for which a different form has now been 
substituted by the Buies under the Act for the Abolition of 
Bines and Eeeovenes, and sect. 7 of the Conveyancing Act, 
1882,’^ issued in December, 1882 (^r). And by sect, 7 (2) of the 
Act of 1882 it is enacted that — 

‘ * Where the memoi andum of acknowledgment by a married woman 
of a deed purports to be signed by a person authorized to take the 
acknowledgment, the deed shall, as legards the execution thereof 
by the mairied woman, take effect at the time of acknowledgmenjfc, 
and shall be conclusively taken to have been duly acknowledged 

By sect. 91 of the Bmes and Eecoveries Act (3 & 4 Will IV. 
0 . 74), it is enacted as follows — 

If a husband shall, m consequence of being a lunatic, idiot, or 


(§?) 5 Jnr N S 

1334 , Gleaies-v JPatne, 1 De G J &S. 
87, ke Betton's R 12 Eq 

653 

it) W%lhmm Y, Waller^ 9 Q. B D 
t76, 

{«) JPmtf p 371. 

(^) appointment of perpetual 
connntoonerB is provided for by sect. 


81 of tbe Act , and sect S3 provides 
for the appointment of special com- 
missioners m cases where married 
women are prevented by residence 
beyond seas, illness, &o , from making 
acknowledgments before a judge or 
perpetual commissioner 

(«) 45 & 46 Vict. c. 39. 

(4 Bee Bub 3. 
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of unsound mind, and wlietlLer lie sliall Lave been found sucL by cniiPTEB xx 

inquisition or not, or sball fiom any other cause be incapable of — 

executing a deed, or of making a surrender of lands held by cojiy 

of couit roll, or if bis residence sball not be known, or be sball be 

in pnson, or sball be bving apart from bis wife, either by mutual 

consent or by sentence of cLvorce, or in consequence of bis being 

transported beyond the seas, or from any other cause whatsoever, it 

sball be lawful for the Court of Common Pleas at Westminster, by 

an order to be made in a summaiy way upon the appbcation of the 

wife, and upon such evidence as to the said Court sball seem meet, 

to dispense with the concurrence of the husband in any case in 

which bis concurrence is required by this Act or otherwise , and all 

acts, deeds or surrenders to be done, executed or made by the wife 

lu pursuance of such order in regard to lands of any tenure, or lu 

regard to money subject to be invested in the pui chase of lands, 

sball be done, executed or made by her in the same manner as if 

she were a feme sole, and when done, executed oi made by her sball 

(but without prejudice to the rights of the husband as then existing 

independently of this Act) be as good and valid as they would have 

been if the husband bad concurred ” 

The j*urisdiction of the Court of Common Pleas under this Jurisdiction 
section has been transferred to the High Court of Justice (y), 
and applications for a dispensation should now be made in the 
Queen’s Bench Division (ss) ; but a judge of the Chancery 
Division has jurisdiction to make a dispensing order, where 
other relief, properly obtainable in that Division, is sought in 
the same application {a). 

Where the husband’s concurrence is dispensed with, the wife Effect of 
is for all purposes of disposition a feme sole, and the deed need 
not be acknowledged by her (b) . 'band’s con- 

A dispensation may be granted so as to enable a married Dispensation 
woman to dispose of her property by way of mortgage (c), foi pi^poses 

Where a dispensation is applied for on the ground of a Di^e^tSn 
husband’s unsoundness of mind, it must be shown that such ongioundof 
incapacity to concur existed at the tune of the application (d), ^ 

The unsoundness of mind must be clearly proved (e), and an 
affidavit of the fact should be made by a medical man (/). 

An order has been made under sect. 91 to enable a married Dispensation 
woman to convey the legal estate in her separate property where 
the husband was an infant (y). husband. 

{y) 36 Ss 37 Vict c 66, ss 16, 34 (c) Thompson, supm. 

(s) T>o Came, 10 Q B D 284 {d) MeTume7,ZO B 166, JReMur’* 

(a) Bxp Thompson, W N" (1884) phy, 4 Man & Gr 636, 

28 , Re Giles, W bf (1894) 73 {e) Re Mmphy, supia, 

{1) Goodohild V Rougal, 3 Oh D. ( j) R^ Reeves, 24 W, R 848, 

660 (p) Re Mmyh, 2 0. B hT. S. 192. 
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CHAPTEE, 331 

Dispensation 
in cases of 
divorce and 
judicial 
separation 


Desertion by 
husband 


Separation 
by mutual 
consent 


Exception as 
to copyholds 


The word divorce ’’ in this section refers to the old divorce 
a mensd et thoro in the Ecclesiastical Court Tinder the Divorce 
Act, 1857 (A), a decree absolute for the dissolution of the 
marriage has the same eJffeet as if the husband had died at 
the date of the decree mst (z) Property coming to a wife after 
a sentence of judicial separation, or (where she has a protection 
order) after the date of desertion, can be disposed of by her 
as 2 , feme sole (7t). But a wife judicially separated, or who has 
obtained a protection order, must apply under this section in 
order to enable her to dispose of property acquired before the 
date of such sentence or desertion 

Orders under this section have frequently been made in cases 
where the husband has absconded, and has not since been heard 
of (!) ; but such orders have been refused where it was no 
sufficient ground for believmg that it was not the husband’s 
intention to return (w), and where the husband was in corre- 
spondence with his wife (?^). 

When the parties are hving apart by mutual consent, and the 
husband requires a money payment as the price of his concurrence, 
the Court will make a dispensing order (o), but the husband must 
have been applied to (yj), and there must be an affidavit by the 
wife herself (q ) , and it is not sufficient to state that the wife 
has left the husband on account of his violence, and that he has 
refused to concur (r) 

An order under this section does not deprive the husband of 
his common law rights to the rents and profits of the land 
during the coverture (s) 

The proviso at the end of sect 77 of the Fines and Eecoveries 
Act renders the formalities prescribed by the Act unnecessary 
in the case of copyholds where, prior to the Act, the wife, with 
her husband^s concurrence, could have effectually passed the 
lands by surrender (jf). 

As will be seen later, a wife can by deed, without either 


(h) 20 & 21 Yiot o 85 

(i) Frole V Soady, L E 3 Gh A 
220 See Wells v Malbon, 31 Beav 
48 

{1) 20 & 21 Yict c 85, ss 25, 26 
(G Gill, 1 Bmg N E 168 , 
ShtrUy, 5 Bmg N E 226 , Fap 
Stonsj 9 Dowl P 0 843 , Anon , 2 
Jiir 945 

(m) Bxp Q%lmQt e, 3 0 B 967 , Fxp 
7feyfoj,70Bl 

Me Squires, 17 0. B 176* 

\ 


(o) Me Woodcoel, 10 B 437, Ptf 
Came, 10 Q B D 284 

(p) Exp T^ene^y, 1 0 B N S 187 

{q) Me Wilhmns, 2 Sc N E 120, 
Exp jB7 uce, 9 Dowl P 0 840 
(0 MeM^tce, 13 0 B N S 286 
(s) Eowhe v JDrayoott, 29 Oh D 
996 . 

{t) See as to the effect of this pro- 
viso, Green -Y Fatenon, 32 Oh D 95, 
G A, and Gat ter y Carter, (1895) 1 
Oh 62 (cases of settlements). 
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acknowledgment or her hnsband^s concurrence, bind in equity 
real estate limited to her separate use {ti) 

Acknowledgment of mortgage and other deeds is abolished 
as to women married after the 1st January, 1883 ; and in the 
case of all women married before that date, as to all property 
the title to which accrues after that date (x) 


iii. — Mortgages of Chattels Real of Married Women. — A, 
husband is possessed of his wife’s chattels real in her right, 
and is entitled to the rents and profits thereof during the coyer- 
ture, and he can dispose of such property by deed or otherwise. 
He can, accordingly, without her concurrence, during the cover- 
ture, mortgage or charge inter mvos at his pleasure the wife’s 
chattels real, whether her interest be legal or equitable, and so 
as to bind her absolutely But they are not the absolute pro- 
perty of the husband ; he cannot dispose of them by his will ; 
and if he dies during the coverture, having made no disposition 
inter vivos^ they will revert to the wife surviving (y) On the 
death of the wife in the husband’s hfetime, he will become 
entitled to her chattels real, whether settled to her separate use 
or not (s) 

The husband’s power of disposition durmg the coverture 
extends to all his wife’s chattels real, whether the mterest 
therein be in possession or in reversion, vested or contingent, 
and the wife surviving will be bound by such disposition, 
though the hi’^band dies before the reversion falls into pos- 
session or the contingency is determmed {a), provided the 
interest is such as may possibly vest in the wife in possession 
during the coverture, but not otherwise (Jb) 

Where a wife’s interest in a term of years is reversionary at 
the time of her death, it is not necessary for her surviving 
husband to take out letters of administration to her in order to 
complete his title to the property (o). 

Where, however, the legal estate of chattels real is in a trustee 
for the wife, the mortgage, or other disposition thereof, by the 


{u) p 328 

\cu) Post^ pp 335 et Beq, 

(V) Co Lit 46 b, 351 a , Bac Abr. 
txt Baron and Feme (C) 2 

( 2 ) Wms on Exors , 9tb ed , p 605, n 
(a) Donne v lEmt, 2 R & My* 
360 , Purdew v Jaclcson, 1 Russ 1 , 

VOL. I. — R. 


JEiU V. Ddmor 5 He G & S 603 , 
PCatehell v 7^fieso,l Ir Ob R 215 , 
DoeY 11 C B 1035 

(5) Dubeily v 16 By v 33, 

appealed to iT" P but appeal not 
prosecuted, 6 H L 0 388 
(c) Re Bellamy, 25 Oh H 620. 
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CHAPTER XX 


Wife’s equity 
of redemp- 
tion. 


Yoliintary 
conyeyance of 
leaseholds 
hy husband 
overrides 
mortgage by 
"Wife sur- 
Tiving 


husTband will be subject to tbe equity to a settlement of tbe 
wife (cl) 

The concurrence of a wife in a mortgage by her husband of 
such leaseholds will not bar her equity to a settlement (d). 

It IS a consequence of the right and interest which a wife 
retams in her chattels real, notwithstanding coverture, that a 
partial disposition by the husband only operates pro tanto to 
defeat such right and interest; and, accordingly, a mortgage 
by a husband and wife of the wife’s leaseholds was held not to 
bar her right to redeem during the husband’s lifetime (e) 

So complete, however, is the effect of an absolute disposition 
by a husband of his wife’s legal term in diverting the wife’s 
rights, that such a disposition, even if made before the 29th of 
June, 1893 (/), though made without valuable consideration, 
would not be revoked, by virtue of the statute 27 EI 12 ; 0 4, by 
a subsequent mortgage made by the wife after the death of the 
husband, but the mortgage would confer no estate to the mort- 
gagee (g) 


bufban^t — Mortgages of Choses m Action and Reversionary Interests 

wife’s ahom Mamed Women — Much disoussion formerly arose on the sub- 

%n action ject of assignments by husband and wife of closes %n action belong- 
ing to the wife The law was settled before Mahns’ Act (A) , and, 
in all cases not within that Act, is still settled, that an assignment 
by the husband, or by him and his wife jointly, of ohou^ %n action 
of the latter, in possession, expectancy, or contmgency, will not 
be binding on the wife, in case the husband die in her lifetime, 
and before the fund has been actually reduced into posses- 
sion (i ) ; nor will the consent of the wife be taken in Court, if 
the c/iose m action be not an immediate present right (A) ; and 
husband and wife cannot efiectually dispose of a life mterest of 
the wife in a fund not settled to her separate use, beyond the 


(d) JSamen y Keating, 4 Ha 1 
See Sturgis v Champneys, 5 My & Cr 
102 , and see post, pp 326, 327 

(e) Kill V Kdmonds, 6 De G & S 
603 

(/) 66 & 57 Vict c 21 
(g) Doe d Mtchards v Dewis. 11 
C B 1036 ’ 

{7i) 20 Sc 21 Viot 0 57 
ii) Kmmr y Morton, 3 Russ 65 , 
Momsbg y £ee, 2 Madd 16 , Moreau 
V. DoUey, iDeG. 143, Dm dew 


y Daokson, 1 Russ 1 , Mhson y 
Dlv/in, 13 Sun 309 , Samson y 
Andrews, 13 Sim 695 , Asliby y 
Ashby, 1 Coll 653, Wilkinson y 
Chaileswoith, 10 Beav 324, MicheU 
more y Mudge, 2 Giff 183 

(X) Stoiy y Tonge, 7 Beay 91 
Whittle y Sennmg, 18 L J Ch. 
61, 12 Jut 1079, 2 Pli 731 And 
see Williams v Mayne, Ir R 1 Eq 
619, disapproving of Wall y Wall, 16 
Sim 613 
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duration of tlie coverture (1), And if the wife is entitled to qhaptebss 
stock in possession under a will, and the executors, by direction 
of the husband, transfer it to trustees to the separate use of 
the wife, and the husband afterwards becomes bankrupt, such 
transfer will not, in favour of the assignees, be held a reduction 
into possession by the husband (m) 

The rule has been held not to apply to a fund belonging to a 
married woman standing in the name of the Accountant-General 
of the Court of Chancery, which, it has been said, may be pledged 
by the husband alone (?i) But this, as observed by Mr. Spence, 

IS not consistent with later authorities (o) 

The wife is entitled by survivorship against the mortgagee, 
although the agreement for a loan was made before marriage, 
and although the mortgagee has obtained an order for payment 
out of the funds in Court between the order nm and order 
absolute for dissolution of the marriage (p) 

A mortgage by a husband of a c/iose action belonging to Wife’s equity 
his wife IS not only liable to be defeated in the event of her 
survivorship, but is also subject to her eijuity to a settle- 
ment {q) 

By the statute, commonly called “Malins’ Act,” power has Future and 
been given to married women and their husbands to deal with interest m ^ 
their future and reversionary interests in personal estate By personalty 
that statute (/) it is enacted that — 

After the 31st of December, 1857, it shall be lawful for every Carried 
married woman by deed to dispose of every future or reversionary 
inteiest, whethei vested or contingent, of such married woman, or reversionary 
her husband m her right, in any personal estate whatsoever, to mterebts m 
which she shall be entitled under any instrument made after the pe^onal 
3l8t of December, 1857 (except such a settlement as thereaftei 
mentioned), and also to release or extinguish any power which may o^ersuSi 
be vested in, or hmited or reseived to, her in regard to any such estate, and 
personal estate, as fully and effectually as she could do as if she also their 


(/) Stifer JSvmit, 1 My & Or 37 
And see WJntmmsh y Mobertson, 1 T 
& 0 0 C 715 

(m) Uyknd v Smithy 1 My & Or 
53 As to what amounts to a reduc- 
tion into possession of a chose %n mUon^ 
see Blunt v Butknd^ 5 Ves 516, 
Nmh^ 2 Madd 133, 

ModeUy, 6 M & W 423 , Eart v 
Bteve^is^ 6 Q B 937, Eatuood t 
I%sher^ 1 Y & 0 Ex 110 , Burnham 
y BennetU 2 CoU 254 , Bees y Kevthi 
11 Sim 388, though queae that ease, 
MieJmds v Bichmds, 2 B & Ad 447 , 


Bay V Ba'i grave, 3 M & S 395 , 
Eansen v Miller, 14 Sim 22 , Sh&t - 
rmgton v Yates, 12 M & W 8o6 , 
Bomston v Williams, L E 5 Oh A. 
655, Be Bark}, Bafdier r Chapman, 
11 Oh I) 442, Bailer y Zeehmere, 
12Ch.D 266 

(«) Bansum y. Dewar, 3 Buss 91, 

(4 2 Spence, Eq Jur 480 

( p) Pi ole V Soady, L B 3 Oh A 220 

(q) See Be%d y Beid, 31 Oh. D 402, 
0 A atp 407 

{}) 20 & 21 Yiot 0 57, s 1 


V 2 
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were a feme sole^ and also to release and extinguish, her light or 
equity to a settlement out of any personal estate, to which she, or 
hei husband in her right, may be entitled in possession, under any 
such instrument as aforesaid , save and except that no such disposi- 
tion, lelease, or extinguishment shall be valid, unless the husband 
concur in the deed hy which the same shall be effected, noi unless 
the deed be achnowledged by her as thereinafter directed Piovided 
always that nothing in the Act contained shall extend to any 
reversionary interest, to'^ which she shall become entitled by virtue 
of any deed, will, or instrument, by which she shall be restiamed 
from ahenating or affecting the same 

By sect 2, every deed under the Act must be acknowledged 
in manner required by 3 & 4 Wm IV c 74, as modified by the 
Conveyanemg Act, 1882 (s), for disposing of interests in land 
in England or Wales, or by 4 & 5 Wm. IV o 92, as to Ireland ; 
and the provisions of the Acts of Wm IV for dispensing with 
the concurrence of husbands, are applicable to dispositions of 
interests in personal estate under this Act (f) 

Sect 3. The powers of disposition given to a married woman by 
this Act, shall not interfere with any power which, independently 
of this Act, may be vested in, or limited, or reserved to her, so as to 
prevent her from exercising such power in any case, except so far 
as by any disposition made by her under this Act, she may be 
prevented from doing so m consequence of such powei having been 
suspended or extinguished by such disposition 

Sect 4. The powers of disposition hereby given to a married 
woman shall not enable her to dispose of any interest in personal 
estate settled upon her by any settlement, or agreement for a 
settlement, made on the occasion of her marriage 

A disposition under this Act is that of the married woman, not 
of her husband, and aocordmgly the concurrence of the husband 
does not let in any claims agamst him. So, where a rever- 
sionary legacy was given to a married woman, whose husband 
was indebted to the testator, a deed, duly acknowledged under 
the Act, deprived the executors of any right of retainer of the 
debt {u). 

A married woman can, under this statute, dispose only of 
property coming to her under an “instrument,’' and therefore 
not of a reversionary interest derived under an intestacy The 
instrument must not have been made on or before the 31st of 


28 


(s) 45 & 46 Viot c 39 

(«) See Bxp Thomjoson, W, K (1884) 


(w) Me Batchelor, Sloper v Olwer, 
L it 16 Eq 481 See Be JahemmU 
Trusts, 23 Oh D. 344 
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Deoember, 1857 ; so, where a married woman claimed under an chapter xx 
appointment executed since the Act came into operation, in 
exercise of a power created before the Act, it was held that the 
instrument under which she was entitled, was the instrument 
creating the power, not the instrument executing it (£»), And 
where a reversionary interest in personalty was given to a mar- 
ried woman by will made before the commencement of the Act, 
and an additional legacy was given to her by a codicil made 
after that date, it was held that the “ instrument ” under which 
she took the reversionary interest was the will [y) 

The words ‘‘ any personal estate whatsoever,’’ in sect 1 of the Pohoy of 
Act, include a legal clme in action^ such as a policy of life ^s^uiance 
assurance effected in a married woman’s own name, and are not 
to be confined to equitable choses in action^ such as a legacy or 
other money or securities held in trust for her ( 2 ). 

The statutory power of disposition given by this Act applies Chses m 
only to future and reversionary interests m personalty, and does possl^oH 
not enable a married woman absolutely to dispose of a chose in 
action to which she is entitled in possession, but the Act seems 
indirectly to enable a husband and wife together to deal with 
such property, by empowering her to release her equity to a 
settlement out of it, so as to entitle the husband to reduce it 
into possession by requiring it to be transferred to him, thus 
excluding the wife’s claim by survivorship (a) 

The observance of the formalities prescribed by this Act is by ^SpowSs^ 
sect 3 rendered unnecessary in the case of a disposition by a and separate 
married woman in exercise of a power conferred on her by a 
settlement or will, or by a statute ; and is manifestly unneces- 
sary in the case of dispositions of property which is made the 
separate property of a married woman by statute (b), nor does 
the Act apparently apply to future and reversionary interests 
in personalty which, if in possession, could be assignable by her 
without the husband’s concurrence. 

An agreement in contemplation of marriage dealing with a Exception of 
reversionary mterest, is withm the proviso m sect 4; a con- 
tingent interest under the agreement was held not to be a 

{x) JRe ButUrh Ttmt^ Ir Rep 3 Eq 363 
138 See CUfk^ v 2 H & M (a) See Lewm on Trusts (8th. ed ), 

474 p 23 

{ij) Ee Elcom, Layhyn y Grover {b) See 33 & 34 Vxct 0 93, and 
Wright, (1894) 1 Oh 303, 0 A 45 & 46 Yict 0 76, post, pp 333 and 

{«) Witkerhy v EaoJsham, 39 W R 336 
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resulting trust, but to be an interest wbicb accrued under tbe 
settlement (e) 

"W^here a mairied woman is domiciled abroad, tbe efiBcacy of 
a disposition of her mterest in personal property depends on the 
law of her domicile (d) 


V, — ^Wife’s Equity to a Settlement. — The husband’s power to 
mortgage his wife’s property and his interest therein is, as a 
general rule, subject to her equity to a settlement The rule is 
thus stated by a learned writer * — Wherever the husband is 
obliged to seek the aid of equity in order to get the benefit of 
his wife’s property, the assistance of the Court is withheld until 
a provision for the wife is secured, if she requires it ” (e) And 
the rule, of course, applies equally to assignees of the husband, 
who cannot stand in a better position than their assignor This 
rule, however, will not apply where the husband or his assignees 
can render the property available without resorting to the aid of 
equity (/). 

With regard to this equity, the following propositions may 
be here stated • — 

1 As against a general assignee it attaches on the vafe’s 
equitable life interest, in real and peisonal estate (^), to the 
same extent as on her capital (/i), but no settlement will be 
made of it, if the husband is livmg with and maintaining his wife 
out of it though he may be in embarrassed circumstances (i). 

2 It attaches on a legacy charged on land {k), 

3 It attaches on an equitable interest in leaseholds (1) 

4 The equity of a mairied woman attaches whether the 
property vests in her before or after marriage (m ) ; and it is 
enforceable as soon as the property of which she claims the 
equity is actually m possession, although not actually distribut- 
able (n). 


(c) Clarle y Green, 2 H & M 474 
(<^) Guepiatte v Young, 4 Be G & 
S 217, Dunoan v Cannan, 18 Bear 
128 

{e) Macqueen, Hus^band and V^ife, 
2iid ed p 71, cited witli approval by 
Jessel, M R , in Wajd v Ward, 14 
Oh B 606, at p 608 And see Lady 
JBhbarik v Montolieu, 6 Yes 737 ,3 0, 
1 White & Tudor L 0 (6th ed ) 486 
(/) Gleaves v !Bame, 1 Be G J & 
S 87, at p 94 

ig) Sturgis V Champneys, 5 My & 
Or 197 , Tidd v Lister, 3 Be G M. & 


G 857 , Wilkinson v Chartesworth, 10 
Beav 326 , Lames v Bobinson, 9 Jur 
N S 245 

{h) Taunton y Morris, 11 Oh B 779, 
0 A See Vaughan v Buck, 13 Sim, 
404 

( 4 ) Vaughan v Buck, sup 
(1) Buncombe v Greenacre, 2 Be G. 
E & J 509 

(?) Sanson v Keating, 4 Ha 1, 

{m) Barrow v Ba^ooio, 18 Beav 529 
{n\Be Babmson^s Settled JEstate, 12 

CHi D 188 
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6. The wife may herself obtain this equity in a suit by her qhapteb xx 
against her husband, or his assignees, and not merely when 
defendant {o). 

6 The equity for a settlement is effectual against a mort- 
gagee, as well as against the trustee in bankruptcy of the 
husband (p) 

7. The equity does not attach where she is seised of the 
inheritance {q). 

8 But where the wife has a legal, and not an equitable, 
estate, an outstanding term gives her the same privilege, as to 
this right to a settlement, as if her estate were equitable (r) 

9 "Where a husband mortgages leaseholds which he possesses 
in right of his wife, and the mortgagee, having the legal 
interest, brings an action to foreclose, the wife has no equity to 
a settlement (s) 

10 The equity does not attach against the assignee for value 
of her equitable life interest in real or personal estate, whether 
it be immediate or reversionary, where, at the time of the 
assignment, the husband was willing and able to maintain her ; 
and her equity cannot be revived by the husband’s subsequent 
refusal or neglect to do so (t) 

11 Nor upon past income, over which the husband’s moit- 
gage will prevail (ii), 

12. Nor upon the property specifically excepted out of the 
settlement (cc), 

13. Nor upon property for the recovery of which the husband 
alone has a right to sue ( 9 /) 

14 Nor upon property in which the husband and wife have 
an interest as 3 omt tenants (s) 

15. The wife is empowered, under 20 & 21 Vict 0 . 57, to 
release her equity to a settlement out of such personal estate as 
falls within the Act, in manner therem mentioned {a) 


( 0 ) Lady Ehhanh v Montolieu, 5 Yes 
737 , 8tmq\s V Champneys, d My 
Or 197 , Gardner v Mm shall, 14 Sim 
475 , Buncombe v G'ieenaere, sup , 
Giacommetti v Prodga s, L B. 8 Ch A 
338 , Ruffles v jLlslon, L R 19 Eq, 639 
{p) Macaulay v Philips, 4 Yes 15 , 
Stott V Bpashett, 3 Mac. & G- 599, at 
p 603 

(<7) See cases cited, ante, p 317, 
note ( jt>) , see also Wat d-v Waid, 14 Ch 
I> 506 , Re yan, 14 Ch D 516 
( 7 ) RTewenhamy Pemhmtony 17 L J 
Oh 99 

(^) Kill Y. JSd7nond8i 5 Ee G & S 


603 , Matchell v Rggleso, 1 Ir Ch R 
215 

(?) W7ight V Morley, 11 Yes 12, 
JElliott V Goidell, 5 Madd 149 , Stan- 
to7i V Mall, 2 R & My 175 , Tidd y 
Z istei , 3 Ee G M & G 857 

(u) Newman y Wilson, 31 Beav 34 , 
Re CanU Tmsts, L R 12 Eq 609 
(^) ProoJce Y Miehes, 12 W R 703 
(jy) Ibid 

(a) Wa7d Y Ward, 14 Ch E 506 , 
Re Bryan, Godfrey v B 7 yan, 14 Ch E 
516 

(«) Ante, p 323 
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vi.— Trusts for separate Use of Married Women.— Indepen- 
dently of the statutory enactments which have been considered 
whereby the difficulties which the common law imposed upon 
dispositions by married women were in some measure removed, 
those difficulties were got over in two ways — (1) By the crea- 
tion of a separate estate for hei independent of the control and 
liabilities of her husband ; (2) by appointments under powers 

Trusts for the separate use of married women were recognized 
in early times by the Court of Chancery (^>), and apparently 
also, to some extent, by the Courts of Common Law (e). The 
effect of snob trusts is not only to secure to a wife the enjoy- 
ment of the property so settled free from the control of her 
husband, and without being liable to his debts and engagements, 
but also to enable her (unless restrained from anticipation) 
effectually to dispose of her interest therein without any neces- 
sity for his concurrence 

Questions have frequently arisen as to what words are suf- 
ficient to create a trust for the separate use of a married woman. 
The word separate ” is the proper teohnieal term for excluding 
the marital right ; but it is sufficient if an intention to give pro- 
perty to the separate use of a married woman is clearly indi- 
cated by the instrument creating the trust (d). 

The proper mode of creating a separate use in favour of a 
married woman is to vest the property in trustees upon a trust 
for that purpose, but if the property is not so vested, the trust 
will not be allowed to fail for want of a trustee, but the property 
will vest in the husband during the continuance of the cover- 
ture as trustee for the separate use of his wife (e) 

It is now settled, that where property is limited to the sepa- 
rate use of a woman, whether married or unmarried, the separate 
use takes effect so long, and as often, as she is in the state of 
marriage ; and therefore, during such time, she may charge and 
incumber it at her pleasure , and if a clause against anticipation 
is added, that equally operates whenever she is not sole, so as to 
give her the present enjoyment of an inahenable estate, inde- 


(i) Pre Oh 26, 44 
(if) JSusJi V 5 Mod 63 See 

JDuncan v Cash%n^ L E 10 C P 654 
(«?) As to wEat expressions are suffi- 
cient to create a separate use, see the 
note to Jarman on WiUs, 6th ed p 
880 See also Vaizey on Settlements, 


vol 1 pp 753 et seq , Levnn on Trusts 
(8th ed ), pp 755 et seq ^ Godefrox on 
Trusts (2nd ed ), pp 562 et seq 
{e) Bennet v JDavts^ 2 P Wins 316 , 
M%eh V CocJcell, 9 Ves 369, 375 , Ask^ 
mrth V Outram, 6 Oh D 923, 941, 
0 A , Box y JSawks, 13 Oh D. 822 
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pendent of her husband , but in either case she has full power CHAPTBE XX 
of disposition whilst she is single {/) 

"Where an estate for separate use or separate use with restric- 
tion against anticipation is given generally, subsequent words 
which appear to point to a piesent or future coverture only, aie 
treated as superfluous, and the separate use applies to all cover- 
tures (g) 

Where an estate for life (//) or in fee (i) is limited to a married Effect of trust 
woman for her separate use, she has a complete right of disposi- 
tion thereof, hy deed or will, and, accordingly, she can 
alienate that estate, independently of the Fines and Eecovenes 
Act (A), without the concurrence of her husband, and without 
any acknowledgment An instrument disposing of a wife’s 
separate estate, real or personal, and executed by her, eSectu- 
ally conveys her equitable interest, and operates as a direction 
to the trustees to convey or hold the estate according to the new 
trust which is created by such direction, and the trustees are 
bound to convey accordingly (1 ) , and when the trust thus 
created is clothed by the trustees with the legal estate, the 
alienation is complete both at law and in equity [m) If the 
legal estate is vested in the wife, it can only be effectually con- 
veyed by the wife with her husband’s concurrence by deed 
acknowledged The Married Women’s Propeity Act, 1882 (;?), 
does not alter the powers of a married woman over her separate 
estate, not being her separate property, by virtue of the Act (p) 

A married woman may create a vahd charge upon her sepa- 
rate property without expressly charging it in terms (p), but 
the mere fact of her bemg a party to a deed by which her hus- 
band alone assigns property limited to her separate use, but 
without any disposition by her, or any recital or covenant on her 
part indicating an mtention to charge her mterest will not bind 
such interest {q) 


(/) Tullett V Atmsi)onfff 4 My & 
Or 377 

(y) Steedman v Foole, 6 Ha 193, 
Ee GaffeCj 1 Mac & G- 641 , JECawkes 
V JSubiadc, L R 11 Eq 6 , Moly- 
neia's Estate, Ir R 6 Eq 411 
(7i) Faikes v White, 11 Ves 209, 
Acton Y White, 1 S & St 429 , Glyn 
V* Baxter, 1 T & J 329 
(i) Taylor y Meads, 4 De G J & 
S 697 , Atchison v Ze Mann, 23 
L T 302, L JJ , Mall v Waterhouse, 
11 Jur N S 361 , Blaichford y 
Woolley, 2 Dr & S 204, 206 , Fnde 


Y Bull, L R 7 Ch A 64 

(A) 3 & 4 Will IV c 74, ante, 
p 316 

(7) See Beters v Lewes f East Grin” 
stead Eail Co , 18 Oh D 429, C A 

(m) See per Lord Westbary m Tay- 
lor Y Meads, 4 De G. J & S 697, at 
p 684 

(n) 46 & 46 Vact o 75, post, p 335 

(o) See Re Earns' Settled Estates, 28 
Oh D 171 

(jP) See Ctosly y Church, 3 Beav 
489. 

(j) Tullett Y Armstrong, 4 My & 
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A married woman, unless restrained from anticipation, can 
geneially dispose of a reversionary interest settled to Ler sepa- 
rate use in realty (? ), or personalty (s ) ; but it seems doubtful 
whether she can do so if the reversionary interest is contin- 
gent (t), or an interest which cannot by any possibility arise 
during the coverture . So, also, the trust for separate use 
may be so framed as not to attach to the interest of a married 
woman till the happening of a future event, in which case she 
cannot dispose of such interest until the event happen (a') 

Savmgs, during coverture, from separate estate, and invest- 
ments thereof in stock or furniture, are separate estate (y), 
although the stock were purchased by the husband (j:), but not 
savings during discoverture (a) Shares in a company pur- 
chased by a wife out of savings, are separate estate, and the 
husband is not a contributory (6) 

Smce the Judicature Act (e), the decisions at common law, in 
respect of savings, and property purchased with them (cl), will 
no longer apply The rule in equity must be followed, as it was 
before the Act upon an interpleader rule (e). 

Where an estate tail is limited to the separate use of a married 
woman, she may bar the entail, and dispose of the estate, free 
from any curtesy of her husband, but his consent is required by 
the Fines and Recoveries Act (/), under which alone she can bar 
the entail, and is necessary, notwithstanding that the estate is 
limited to her separate use ; and even if there is a clause against 
anticipation covering the entail, she may still bar the entail, 
although she cannot dispose of the estate, or its income (y) 
Separate property of a married woman has been held not to 
be subject to a covenant by the husband alone for the settle- 


Or 377 See also Callow v Sowle. 1 
DeG & S 631 

(?) Major V Zamley, 2 R & My 
3o5 

(#) SturyzsY Corp, 13 Ves 190 

It) Mara v Manning, 2 J & E 311 , 
Lechmere v Brotheridge, 32 Bear 353 

(ii) Bestall v JBunhitry, 13 Ir Ch. 
318, 649 

{a) King V Lucas, 23 Cb D 712, 
0 A 

{y) Mew lands T Taynter, 4 My &Cr 
408 , Brooks v Brooks, 25 Beav 342 , 
Molony y. Kennedy, 10 Sim 254, 255 , 
Saddon v Kladgate, 27 L J P D 
A 21, Banaek v McCulloch, 3 K 
& J 110; Barhin v Lai km, 17 
Bear 578 , Mumphrey y Bwhards, 2 
3'Tir N S 432, Kasehnton y G%U, 3 


T R 620, n 

(z) Lloyd Y Solieitoi s, LifeAssm* 
ance, 29 L T 102 
{a) Spicei Y Spicei, 24 Beav 365 
(i) Be JFire Insmance Coip , W N. 
(1883) 94 

{c) 36 37 Viot c 66, s 26, sub- 

s 11 

{d) Caine y Briee, 7M (fcW 183, 
Tugman y Eoplins, 4 Man &Qr 401 , 
Messenger y Clark, 5 Excb 388 , Bird 
Y Begrum, 13 C B 639 

{i) Luncan y Cashm, L R 10 C P 
554 , Kngelback v Nixon, L R 10 0 
P 645 

(/) 3 & 4 Will IV 0 74 See post, 
P 368 

{g) Cooper y Macdonald, 7 Ch D. 
288, C A* 
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ment of the wife’s future property (/<), nor is an estate tail(i) ; chapter xx 
hut if a covenant to settle after-acquired property is entered into acquired 
both by the intending husband and the intending wife, it will 
bind her so as to compel her to settle it (A*) ; and a declaration in 
a will that the property shall not be settled is disregarded (/). 

By the Matrimonial Causes Act, 1857 (;w), in case of judicial 
separation or desertion, all property which the wife may acquire Effect of 
or which may come to or devolve upon the wife belongs to her, ratioT^&o^^" 
as a feme sole {n), although there is a clause against anticipa- 
tion {o ) , and although the property, which had been vested 
before, had not been reduced into possession until after the 
desertion (jj), and the property of which she has so become 
possessed as d>feme sole becomes, on resumption of cohabitation, 
her separate property (q) 

In case of desertion, and an order for protection of the 
earnings and property of the wife, her property, in remainder or 
reveision, at the date of the desertion, or decree for judicial 
separation, is included therein {} ) The wife is entitled to re- 
versionary personalty, which she and her husband had mort- 
gaged, as soon as it falls into possession (s) 

Under a protection order, property of which the wife is trustee 
is not included (t) 

Nor does the statute apply so as to include property to which 
a married woman had become entitled previously to the separa- 
tion or desertion. Thus, where a married woman, entitled to 
an equitable hfe interest in realty for her separate use without 
power of anticipation, was deserted by her husband and obtained 
a protection order ; she subsequently mortgaged her life interest, 
it was held that as regarded the property in question, not being 
property acquired by her or which had come to or devolved 
upon her after the desertion, the restraint on anticipation pre- 
vailed notwithstanding the order (w). 


(A) Dawes v Ttedwell, 18 Oh. I) 
368, 0 A See De Mavnwanng^s 
Settlement, L R 2 Eq 487 
(4) EilkisY Faikinson,2dOh D 200 
(A) De Allnutt, Doit v Bimeij, 22 
Oh D 275 Be CwHy,G%konY Way, 
36 Oh D 391 

(Z) SeholJieUY , 26 Oh D 94. 
(w) 20 & 21 Viot c 85, s 26 
(w) Be Dotd, 32 Beav 621 , Bathe t. 
Bank oj England, 4 K & J 564 , 
Whittinghamk Tmsts, 10 Jur N. S 
818 , Insole’s Trust, L R 1 Bq 470 , 
Johnson T Dander, L R. 7 Eq 228, 
M. R. 


(o) Ooole V Duller, 26 Beav 99, 
Munt V Glynes, 41 Xi J Oh 639 
{p) Be Cowaid and Adams’ Dm chase, 
L R 20 Eq 179 , Bwholsm v Drury 
Butldwg Estate Co , 7 Oh B 48 
(^) BeEm&) ?/’s Trusts, 32 W R 357 
(») 21 & 22 Vict c 108, s 8 
(s) Be Insole, L R 1 Eq 470 See 
WhiUxngham’ s Trusts, 10 Jw N S 
818 , Be Cowaid and Adams’ Durehase, 
sup 

it) Kingsman v Kingsman, 6 Q B D 
122 0 A 

(«) E%ll v, Coopex, (1893) 2 Q B. 
85, C« A. 
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Yli, — ^Appomtmeiits imder Powers — A married woman caiij 
independently of any statutory enactments, exercise a power of 
appointment whether relating to land or simply collateral (y) ; 
her husband’s conourrence is not necessary for this purpose (s), 
unless required hy the terms of the power (a) , and masmnoh as 
sect 78 of the Pines and Eeooveries Act (h) expressly provides 
that the powers of disposition given to married women hy that 
Act shall not interfere with any other powers which they had 
before the Act, it is obvious that the instrument whereby the 
power is exercised does not require acknowledgment This rule 
applies to copyholds as well as freeholds (c) 

The exercise hy a manied woman of a power of appointment 
over land in favour of a mortgagee or purchaser will pass the 
legal estate unless outstanding (d) 

Where a married woman jomed her husband in a mortgage 
of an estate by deed, which represented her to have a power of 
appointing the fee, though, m fact, the estate was settled to her 
separate use for life with remamder to the husband for life with 
remainder over, it was held that the mortgagee was not debarred 
from enforcing his security against her life estate (e) 

A married woman may also exercise a power of appointment 
over personalty whether m possession or reversionary (/), and 
an appointment of a future or reversionary interest will not 
require acknowledgment under Malms’ Act (g) 

Where a mortgage is void by reason of the defective exercise 
of a power by a married woman, payment by her of interest 
for many years will not render the mortgage binding on her (h) 
A married woman might formerly have extinguished a power 
affecting land by fine or recovery (^) ; and by sect 77 of the 
Fines and Recoveries Act {j ) a married woman is empowered to 
release, surrender, or extmguish any power which may be vested 
m, hmited, or reserved to her m regard to lands of any tenure, 
or any money subject to be invested in the purchase of lands, 


(y) Zady Travel's Case, oit 3 Atk 
711 , Teacock v Monk, 2 Ves Sen 191 
See Sug Po-wers, 8tb ed p 153 

{z) Zo0 d Blomjield v Zyre, 5 0 B 
713 

(а) Antrim v Zuckingkam. 1 Ob 
Ca 17 

(б) 3 & 4 ■Wni IV c 74 

\e) Znver r Thompson, 4 Taunt 
294 

{d) Wright v. Lord Gadogan, 2 Ed 
239 252 Field v "Menre 7 T>a a 


M & G 691, 703 

{e) WamvonghtY JSwrdisty, 2 Beav 
319 

(/) See Wood v Wood, L R 10 
Eq 220, G^eenhiU v Morth Zntish 
and M&rcantxle Insurance Co , nSOsi 
3Ch 474 ^ 

{g) 20 & 21 Viot c 27, s 3, ante, 
p 324 > j . 

{h) Blandy v Kimber, 24 Beav 148 
(i) Sug Powers, 8tb ed p 92 
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provided lier hustand concur m the deed and that the deed be OHAITEE XX 
duly acknowledged 

By sect 1 (A) of Malms’ Act, a married woman is empowered Release of 
in like manner to lelease or extingmsh any power over a future pe^onalty 
or reversionary interest in personalty, unless she is restrained 
from alienating the same 

By sect 52 of the Conveyancing and Law of Property Act, WEetliei 
1881 (0, a person to whom a power, created either before or after 
the Act, whether coupled with an mterest or not, is given, may 
by deed release or contract not to exercise the power But this 
section has been said to be merely declaratory (» 2 ), and though 
a married woman is no doubt a “ person,” yet it would seem 
hardly safe to assume that she could release her power over land 
or reversionary personalty except with her husband’s concurrence 
and by deed acknowledged {n) 

Sect. 6 of the Conveyancing Act, 1882 (o), enables a person 
to whom a powei, created before the Act, is given, whether 
coupled with an interest or not, by deed to disclaim such power, 
and the above remarks seem also to apply to this enactment. 

The Married Women’s Property Act, 1882 (_p), does not seem 
to affect the question whether a release or disclaimer by a 
mairied woman under these sections must be by deed acknow- 
ledged, as, though it enables a married woman freely to dispose 
of property, it nowhere expressly enables her to release or dis- 
claim a power as if she were a feme sole (q), 

viii. — Mortgages under the Married Women’s Property Act 
1870.— Under the Married Women’s Property Act, 1870 (r), 
the power of a marned woman to mortgage, or otherwise dispose 
of, property was extended By it the following property, ac- 
quired by a woman after the Act, whenever married, was declared 
to he her separate property, viz •— 

1 Earnings in her separate trade or employment (s. 1). 

{l) See section set out, ante, p 323. K%ng, (1895) 1 Ch 361 , and as to the 

(/) 44&45Viot 0 41 distinction between “property” and 

(w) iV? North m MeJRadehfe, “power,” bqbRxp Qikhmt, MeAm- 

ch}e V Bmes, (1891) 2 Cb 662, at strong, 17 Q B D 621, G A , Re 

p 670 Roper, Mopei v. Doncaster, 39 Oh D 

(«) See Wolst Conv and S. L Acta 482. 

(7th ed ), p 10$ , Mr Earwell thinks (0 33 & 34 Viot, c 93 This Act is 
differently, see Powers {2nd ed ), p 117 repealed (except as to acts done, rights 

(o) 45 & 46 Vict c 39 acquired, or liabilities incurred) by the 

(p) 46 & 46 Viet e lb, post, p 335 Mamed Women’s Property Act, 1882, 

(q) See Re Damipo'^t, Tmm) v post,pp Sdbetseq 
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CHAPTER XX 2 Deposits in savings bants in her name, except investments 
made with the money of her husband, •without his con- 
sent (s 2). 

3 Subject to a similar exception (s 3) 

4 Shares or stock in jomt stock companies or societies, sub- 

ject to a similar exception (ss 4 and 3) 

5 Policies of insurance effected by her on her life, or that of 

her husband, expressed to be for her separate use, or 
effected by her husband for her separate use (s) [s 10) 

But creditors’ rights were preserved, m case of fraud 
(ss 6 and 10). 

And in the case of a woman married after the passing of 
the Act — 

6 Personal property, to which she became entitled as next of 

km of an estate, without Testriction as to amount (t) 
(s 7). 

7. Any sum of money, not exceeding 200^ , to which she became 

entitled under any deed or will (s 7) 

8. Eents and profits of real estate descendmg on her as heiress 

(s 8). 

But subject, in all these eases, to any settlement affecting 
the same. 

It followed that a married woman could dispose of any chose 
in action, or reversionary interest, devolving upon her, as next 
of km 

A business carried on by a married woman after her marriage, 
in the same way as before, was held to be her separate property 
under the Act (ti) 

The separate estate of a married woman in earnings under the 
Act, became, upon her death, equitable assets, and divisible 
amongst her creditors, pan passu ^ so that her executor had no 
right to retain in full his own debt thereout (x) 

Stocks and funds must have been transferred mto her name, 
in manner directed by sect. 3 {y), though her husband had 
deserted her (y). 

A pohcy of msurance, effected in the name of a married woman 


(s) Seem^^^T JBveraU,2Ch D 266, 
0 A , MellorU Poho'i/ Tiust, 6 CL D 
127 , S C 7 CL B 200 

(jf) V Voss, 13 CL D 604 
[u) Ashwarth y Outiam, 6 CL X>, 
923, C A , I^veU V. 4 0 P, 


B 7 See Me Whitaker. 21 CL B 
657 


(a?) Me Poole's Mutate. 
Mennett^ 6 CL B 739 
iii) toward v Bank 
li. R 19 Eq 295 


Thompson v. 
of England^ 
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to her separate use, by her husband, although in embarrassed 
circumstances, belongs to her {z) ; and when effected for the 
benefit of the wife and children belongs to her for her life with 
remainder to her children {a). 

In an action to charge the wages and earnings of the wife, 
under the late Acts, the husband was a necessary party defend- 
ant {b) 

Under the Married Women’s Property Act, 1882, a married 
woman may be sued alone, although in respect of a contract made 
before the Act came into operation (c) 

A woman whose husband is aliye is liable to the extent of her 
separate estate to support her children, without prejudice to the 
liability of her husband, the same as a widow is liable {d) , but 
she was not so liable in respect of her grandchildren until the 
Act of 1882, s 21 of which expressly extends the liability to 
include them. 

ix. — Mortgages under the Married Women’s Property Act, 
1882 — Since the 1st January, 1883, the Married Women’s Pro- 
perty Act, 1882 ({’), has introduced important changes in the law 
in regard to the power of a married woman to dispose of her 
property ( /) by way of mortgage, or otherwise , the effect of 
the Act in this respect is to introduce, instead of the old separate 
use in equity, a statutory separate property at law, as to which 
the married woman has all the powers of a,fe7ne sole. 

By sect. 1 (1) thereof it is enacted as follows — 

A married woman shall, in accordance with the provisions of this 
Act, be capable of acquiring, holding and disposing, by will or 
otherwise, of any real or peisonal propeity as her separate property 
in the same manner as if she were a fe^ne sole without the interven- 
tion of any trustee 

This enactment is to be construed along with sects 2 and 5 of 
the Act (stated below), and does not give to a married woman 
power to dispose of property not faUing within the two latter 

(s) Eoltr JBverall, 2 Oh. D 66 (<?) Qloncestetahm Banhing Oo v. 

[а) Ee Adams* Eshcy Tnust^ 23 Ch. Ehilhps, 32 W R 622 

D 625, Ohitty, J , not following {d) 33 & 34 Viot c 93, s 14 , CoU’> 
MeUot*s Eolicij Tnist, 6 Oh. D 127, man, app Overseers of BxrmvngMmy 
7 Ch D 200, V -0 Mal'ns resp 6 Q B D 615 

(б) Kancochs v JDemene-Lahlache, 3 («) 45 & 46 Viot c 76 

G P D 197 See also 37^38Viot (/) ** Property’’ in this Act in- 

c 50, s 1 eludes a thing m action See s 24 
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Property 
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sections ; her power of disposing of snch property is still regu- 
lated by the old law (g) 

The mam object of this sub-section is ^^to introduce an entirely 
new right in married women to relieve them from the necessity of 
having a trustee, and to say that they shall, as provided in the 
subsequent part of the Act, have power to acquire, hold, and 
deal with real and personal property without the intervention 
of a trustee (h) 

Under a marriage settlement made in 1878, a widow was 
entitled for her life to the income of a fund, with power to 
appoint the property by deed or will while discovert, and in 
default the corpus was held in trust for her absolutely; she 
married again after the commencement of the Act , it was held 
that, inasmuch as, before her second marriage, she would have 
been entitled to have the corpus of the fund transferred to her 
absolutely, her interest therein became upon her second marriage 
her separate property by virtue of the Act, so that she was 
notwithstanding her marriage entitled to an absolute transfer of 
the fund without releasing her power (^) 

Sect 2 Every woman who marries after the commencement of 
this Act, shall be entitled to have and to hold as her separate pro- 
perty, and to dispose of in manner aforesaid all real and peisonal 
property which shall belong to her at the time of marriage, or shall 
be acquired by or devolve upon her after mariiage, including any 
wages, earnings, money, and property gamed or acquired by her in 
any employment, trade, or occupation in which she is engaged, oi 
which she carries on separately from her husband, or by the exer- 
cise of any bterary, artistic, or scientific skill 

Sect. 5 Every woman mairied before the commencement of 
this Act shall be entitled to have and to hold and to dispose of in 
manner aforesaid as her separate property all real and personal 
property, her title to which, whether vested or contingent, and 
whether in possession, reversion, or remainder, shall accrue after 
the commencement of this Act, including any wages, earnings, 
money and property so gained or acquired by her as aforesaid. 

Erom these enactments it is manifest that all women married 
after the 1st of January, 1883, have over all their property the 
same disposing powers, both at law and in equity, femes sole 
For the conveyance of real property, to which a married woman 
is beneficially entitled under the statute, neither the concurrence of 


{g) Me CunOy MansJieU t Mansjietdy 
43 Oh I). 12, 0 A See also Me 
JSafru* Settled Estates, 28 Ch I> 171. 

{h) Mer Cotton, I* J , thd at p 16 
BeeJSqpe v MopSy (1892) 2 Ch. 336, 
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(?) Me Onslow, Mlowden v. Gay ford, 
39 Ch D 622 See Me Davenport, 
Twnery K%ng, (1895) 1 Oh 361. 
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the hushand nor acknowledgment under the Fines and Eeeoveries 
Act, nor separate examination in Court, will be requu'ed(^). 
So it was held that a married woman married since 1882 might 
enlarge a base fee created by her before her marriage without 
the concurrence of her husband or acknowledgment {1) Similarly, 
the protection of Malins’ Act (m) oyer reversionary interests in 
personalty is dispensed with, and such, unless protected by settle- 
ment, may bo aliened at the married woman’s sole discretion 
without deed acknowledged or separate examination 

Women married before the 1st of January, 1883, may similarly 
and without restriction deal with all property their title to which 
accrues after that date The title to a reversionary interest, 
whether vested or contingent, is deemed to accrue” when such 
'title was first acqui'»"ad, not when it falls into possession (;^) ; but 
a mere spes siiccessioms ” is not a title to property (o) 

It follows that the doctrine of an equity to a settlement, for 
the future, only applies in the case of property vested but not in 
possession of women married before the commencement of the 
Act 

But the Act does not empower a woman, though married 
since the 1st January, 1883, who is a trustee for sale of land, 
to convey to a purchaser, except by deed acknowledged, and 
with the concurrence of her husband (p). 

By sect 6, the principle of the Act is applied to all deposits 
in post office and other savings banks, annuities, and sums form- 
ing part of the public or other stocks and funds, and all shares, 
stocks, debentures, debenture stocks, or other interest of or m 
any corporation or company, which, on the 1st of J anuary, 1883, 
wete standing in the name of a married woman so as to render 
such deposits, &o , presumably her separate property, unless the 
contrary is shown ; sect 7 has similar appLcation to the like 
investments allotted or transferred to a married woman after 
that date. Sect. 8 extends the provisions of the two preceding 
sections to mvestments standing in the joint names of a married 
woman and any person or persons other than her husband ; and 
by sect 9, any such investments as aforesaid are transferable by 


(^) PiiMelly E'inngton, 26 011 D. 
220 

U) Re Drummond and Darnels 
tiaot, (1891) 1 Oh 524 
im) 20 & 21 Viot 0 57 
{n) Rexd v Rexd^ 31 Oh D 402, 

VOL. I — R. 


0 A , Dixon^ Dtseon v 36 

Oh B 4, 0 A 

(<?) Re Rarsons, StockUy t. Rareons^ 
45 Oh D 61 

{p) Re RCarhiess and Allsopp^s Con^ 
tracts (1896) 2 Oh 358 See a 18, 
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the married woman alone, or by her jointly with such other 
person or persons as aforesaid, as the case may he, without the 
concurrence of her husband 

These sections extend the Act of 1870 by including shares, &o , 
in which liability to further payment is incident, by not re- 
stricting the powers to sums not less than 20/ , and by extending 
the powers of investment to deposits in any hanks (not savings 
banks only), annuities granted by any person (not government 
annuities only), and to shares, &c , in any corporation or public 
body, municipal or otherwise. 

By sect, 10 it is further enacted that — 

‘‘ If any investment in any such deposit or annuity as afoiesaid, 
or in any of the pnbhc stocks or funds, or in any othei stocks or 
funds transferable as aforesaid, or in any share, stock, debenture, 
or debenture stock of any corporation, company, or pubhc body, 
municipal, commercial, or otherwise, or in any share, debenture, 
benefit, right, or claim whatsoever in, to, or upon the funds of any 
industrial, provident, friendly, benefit, building, or loan society, 
shall have been made by a married woman by means of moneys of 
her husband, without his consent, the Court may, upon an applica- 
tion under sect. 17 of this Act(;t)), order such investment, and the 
dividends thereof, or any part thereof, to be transferred and paid 
respectively to the husband, and nothing in this Act contained 
shall give vahdity as against creditors of the husband to any gift, 
by a husband to his wife, of any property, which, after such gift, 
shall continue to be in the order and disposition or reputed owner- 
ship of the husband, or to any deposit or other investment of 
moneys of the husband made by or in the name of bis wife in fraud 
of his creditors , but any moneys so deposited or invested may be 
followed as if this Act had not passed.’’ 

By sect 11, it is provided that a married woman may effect 
a policy upon her own life or the life of her husband for her 
separate use, and the same and all benefit thereof shall enure 
accordingly ; and this section further enacts that — 

A policy of insurance effected hy a manied man or woman on 
his or her own life, and expressed upon the face of it to be for the 
benefit of the other of them with or without the children, or any of 
them, shall create a trust m favour of the objects therein named, 
and the moneys payable under any such policy shaU. not, so long as 
any object of the trust remains unperformed, form part of the 
estate of the insured, or he subject to his or her debts , provided, 
that if it shall be proved that the policy was effected or the pre- 
miums paid with mtent to defraud the creditors of the insured, they 
shall be entitled to receive, out of the moneys payable under the 
pohcy, a sum eq[ual to the premiums so paid. 


{j>) X e f sxanmary application 
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Sect 18 married woman wlio IS an executrix or administratrix ohaptebxx 

alone or jointly with any other person or persons of the estate of 
any deceased person, or a tiustee alone or jointly as aforesaid of -^omanasan 
property subject to any trust, may sue or be sued, and may transfer executrix or 
or join in transferring any such annuity or deposit as aforesaid, or tiustee 
any sum forming pait of the public stocks or funds, or of any other 
stocks or funds transferable as aforesaid, or any share, stock, 
debenture, debenture stock, or other benefit, right, claim, or other 
interest of or in any such corporation, company, public body, or 
society in that character, without her husband, as if she were a 
feme sole*^ 

As to mortgages of settled lands of which a married woman Settled Land 
IS tenant for life, see Chapter XXII ($■). 


X. — Restramt on Anticipation. — ^A restraint on alienation or No restraint 
anticipation of income given to a married woman is inoperative, t^n^wher^no 
unless the income is given to her for her separate use or is her separate use 
separate property by statute, and a gift to her separate use will 
not be implied from the mere fact that this is restrained from 
anticipation {r ) , 

The clause against anticipation prevents any mortgage or Effect of 
charge by a married woman {s ) ; but arrears, after they have 
fallen due, may, notwithstanding the clause against anticipation, 
be assigned or charged by her (^), and have been held to be liable 
under a sequestration for costs directed to be paid by her (li)^ 
and it is now settled that such arrears are available lu execu- 
tion upon a judgment against the married woman, whether 
accrued due before or after the date of the judgment (a?). 

AOourt of equity will give effect during coverture to a clause To what pro- 
in restraint of ahenation annexed to a gift to a married woman 
for her separate use, whether the subject of the gift be real or 
person^ estate, and whether it be in fee or absolute, or only for 
life (y) With regard to personal estate, it was formerly con- 
sidered that a clause restraining anticipation on an absolute gift 


{q) Fosi, p 392 

(> ) Baggett v Meux, 1 Ph 627 , 
Stogdon v Lee^ (1891) 1 Q, B 661 As 
to what expressions will amount to a 
restriction on anticipation, see Sainett 
V HVJDougallf 8 Beav 187 , Moore y 
Mooie^ 1 Coll 54, Medley y Motion, 
14 Sim 222 , Mart op y Moward, 3 Ha 
624 , Baker y Bt adlcy, 7 De Q- M & 
a 597 

{s) Be Tat dona's Trusts, 31 Ch D 
275, at p 280 

(i) Mm mm v* Bvchards, 10 Ha 81 , 


Be Bteiile, Brettle y Burdett, 2 Be Or, 
J &S 79 

{ti) Claydon v 'Fme’h, L B 16 Eq 
26b , Myde v Myds, 15 P D 166, 
0 A 

{x) Mood-Barrs v Menot, (1896) 
A 0 174, reyersing the decision of 
0 A , (1896) 2 Q B 212, and oyer- 
ruling on this point Mood-Bat is y 
CafJicati, (1894) 2 Q B 559, 0 A 
(y) Baggett y Meiix, 1 Ph 627 , Be 
GaskelVs Ttusts, 11 Jur N S 780, 
Be EUts^ Ttusfs, L B 17 Eq 409 


2 2 
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tlie married woman alone, or by ber jointly with such other 
person or persons as aforesaid, as the case may be, without the 
concurrence of her husband 

These sections extend the Act of 1870 by including shares, &c , 
in which liability to further payment is incident, by not re- 
stiicting the powers to sums not less than 20^ , and by extending 
the powers of investment to deposits in any hanks (not savings 
banks only), annuities granted by any person (not government 
annuities only), and to shares, &c , in any corporation or public 
body, mumcipal or otherwise 

By sect. 10 it is further enacted that — 

If any investment in any such deposit or annuity as aforesaid, 
or in any of the pubhc stocks or funds, or in any other stocks or 
funds transferable as aforesaid, or in any share, stock, debenture, 
or debenture stock of any corporation, company, or pubhc body, 
municipal, commercial, or otherwise, or in any shaie, debenture, 
benefit, right, or claim, whatsoever in, to, or upon the funds of any 
industiial, provident, fnendly, benefit, building, or loan society, 
shall have been, made by a married woman by means of moneys of 
her husband, without his consent, the Court may, upon an applica- 
tion under sect. 17 of this Act (;o), order such investment, and the 
dividends thereof, or any part theieof, to he transferred and paid 
respectively to the husband, and nothing in this Act contained 
shall give validity as against ci editors of the husband to any gift, 
by a husband to his wife, of any property, which, after such gift, 
shall continue to be in the order and disposition or reputed owner- 
ship of the husband, or to any deposit or other investment of 
moneys of the husband made by or in the name of his wife in fiaud 
of his creditors , hut any moneys so deposited or invested may be 
followed as if this Act had not passed 

By sect. 11, it is provided that a married woman may effect 
a policy upon her own life or the life of her husband for her 
separate use, and the same and all benefit thereof shall enure 
accordingly ; and this section further enacts that — 

A policy of insurance effected by a married man or woman on 
his or her own life, and expressed upon the face of it to be foi the 
benefit of the other of them with or without the children, or any of 
them, shall create a trust m favour of the ob3ects therein named, 
and the moneys payable under any such policy shall not, so long as 
any object of the trust remains unperformed, form part of the 
estate of the insured, or be subject to his or her debts ; provided, 
that if it shall be proved that the pohoy was effected or the pre- 
miums paid with mtent to defraud the creditors of the insured, they 
shall be entitled to receive, out of the moneys payable under the 
policy, a sum e^^ual to the premiums so paid 


(p) J.« , summary application. 
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Sect 18 “Amarned woman wlio IS an executrix or administratrix chapteexx 
alone or jointly with, any other person or persons of the estate of 
any deceased person, or a tiustee alone or jointly as aforesaid of ^onjan as an 
property subject to any trust, may sue or be sued, and may transfer executrix or 
or join in transferring any such annuity or deposit as aforesaid, or trustee 
any sum forming pait of the public stocks or funds, or of any other 
stocks or funds transferable as aforesaid, or any share, stock, 
debenture, debenture stock, or other benefit, right, claim, or other 
inteiest of or in any such corporation, company, public body, or 
society in that character, without her husband, as if she were a 
feme sole ” 

As to mortgages of settled lands of which a married woman Settled Land 
IS tenant for life, see Chapter XXII. (g) 


X. — Restraint on Anticipation. — A restraint on alienation or No restraint 
anticipation of income given to a married woman is inoperative, ^©n where no 
unless the income is given to her for her separate use or is her separate use 
separate property by statute, and a gift to her separate use will 
not be implied from the mere fact that this is restramed from 
anticipation (r). 

The clause against anticipation prevents any mortgage or Effect of 
charge by a married woman (s ) , but arrears, after they have 
fallen due, may, notwithstanding the clause against anticipation, 
be assigned or charged by her 0, and have been held to be liable 
under a seq[uestration for costs directed to be paid by her (e^), 
and it IS now settled that such arrears are available in execu- 
tion upon a j'udgment against the married woman, whether 
accrued due before or after the date of the judgment (m), 

A 'Court of equity will give effect during coverture to a clause To what pro- 
in restraint of alienation annexed to a gift to a married woman 
for her separate use, whether the subject of the gift be real or 
personal estate, and whether it he in fee or absolute, or only for 
life (y) With regard to personal estate, it was formerly con- 
sidered that a clause restraining anticipation on an absolute gift 


({f} jposf, p 392 

[i) Baggett v Ueux, 1 Ph 627, 
Btogdony iee, (1891)1 Q B 661 As 
to what expressions will amount to a 
restriction on anticipation, see Samett 
V Doug all, 8 Beay 187, Moore y 
Moore, 1 GoU 54, Medley y Soiton, 
14 Sim 222, Eaaop y Eowaid, 3 Ha 
624, Baker y Bradley, 7 De G- M & 
a 597 

{s) Re Ta) don’s Trusts, 31 Oh L, 
275, at p 280 

{t) Marman y. R%chaids, 10 Ha 81 , 


Re Biettle, Brettle y Burdett, 2 Le G 
J, & S 79 

(«) Claydon y Fmek, L E 15 Eq 
266, Eyde y Eyde, 15 P B 166, 
0 A 

(«) Mood-Barn y Eenot, (1896) 
A U 174, reversing the decision oi 
C A , (1895) 2 Q B 212, and over- 
ruling on this point Sood-Bairs y 
C&dhcait, (1894) 2 Q B 559, 0 A 
(y) Baggett y Menas, 1 Ph 627 , Re 
GmkelVs Ttusts, 11 Jur N S 780, 
Re BlM Tiusts, L E 17 Eq 409. 
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of a fund, not producing income, is ineffectual to prevent tlie 
married woman from dealing with it , hut it appears to he now 
settled thcO-t there is no distinction between alienation and antici- 
pation, and that the restraining clause is effectual whether the 
fund pi educes income or not, as it is the duty of the trustees or 
the Court to invest it (z) 

Where a fund, subject to a particular estate, is given abso- 
lutely to a married woman with a restraint on anticipation, the 
restraint will not, unless such intention appears, he confined to 
the continuance of that particular estate (a ) . 

The clause against anticipation is such a protection against 
the acts of the wife that its effect is not nullified even by her 
fraud {b) 

Where a limited power of appointment is given to a married 
woman, and a clause against anticipation is attached to the 
powder, and, in default of appomtment, the estate is limited to 
her separate use generally, she may dispose of the estate without 
regard to the power (e). 

Where the clause against anticipation is obnoxious to the 
rule against perpetuities (/f), the limitation to the separate use is 
good, and the clause against anticipation is void ; and the mar- 
ried w^oman can mortgage or otherwise deal with the property 
as if no such clause existed (e) Where the hmitation is to a 
class of daughters, some of whom are in existence at the date of 
the settlement ox the death of the testator, the clause is valid as 
to them, though void as to those unborn (/), 

The restraint does not prevent the exercise of the pQweis 
conferred by the Settled Land Act, 1882 , upon a tenant for life 
who is a married woman (y) But a restraint on anticipation 
attached to an estate in fee simple does not constitute a married 
woman a tenant for life within the meamng of the Act, or 


(g) JBoten, O' Malayan v Ktnff, 27 
Ch, D 411 , Rtf Ore^' 8 Settlement, Aca- 
sm V Oreeutvoo^y 34 Ch J> 712, C A 
See Gibson v Way, 32 Cli D 361 
(a) lie Tippett"* s and Kiahovtld"' $ Cm’- 
trait, 37 Ch D 444, 0 A. 

(A) Jaclson v KMome, 2 Mer 483 . 
€hve V Carew, 1 J H 199 , Arnold 
V. Wbodkams, L R 16 Eq 29 , Stanletf 
V. Stanhf, 7 Oh D 589 See He Gian- 
mil, Mils T. Johnson, 31 Ch D 532, at 
p 537. 

(tf) Barrymore v. BUia, 8 Sim 1 , 
Mrmm t Bmmford, 1 Rh 626 , Vauyhan 
v. Ymdsmieym, 2 Drew. 188, 


{d) See as to this, He Htdley, Buck- 
ion V Kay, 11 Ch D 645 
(tf) Hiy V Cappei, Kay, 163, He 
Teague's Seitletnent, L R 10 Eq 664 , 
He Cmnmgham's Settlement, L, R 11 
Eq 324 , He Htdley, JBuckton v, Kay, 
11 Ch D 645 And see Thornton y 
Bright, 2 Mj & Cr 230 , HeJSmngton, 
Bawttee v Bnington, W N (1887) 
23 

(/) Kerhert v Wehstm, "15 Ch D. 
610, Coopei T Baroche, 17 Ch D. 
368 

{g) 45 & 46 Vict c 38, s 61 (6) 
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enaWe her to exercise the statutory powers of a tenant for 
life {h) 

By the Oonveyanoing Act, 1881, the Court is empowered, 
with the consent of the married woman, to bind her interest by 
way of mortgage, or otherwise, notwithstanding a clause against 
anticipation {^), if it is clearly for her benefit (A), as where she is 
harassed by debts (0, and livmg separate from her husband (m) 

Restraint on anticipation was removed so as to enable the 
income of a fund to which a wife was entitled for life to be 
applied in keeping down interest on a mortgage effected jointly 
by her and her husband, and m paymg premiums on policies on 
his life forming part of the security, on the mortgagees under- 
takmg to reduce the rate of interest, and not to call in the prin- 
cipal without the leave of the Court (n) But the Act does not 
enable the Court to remove the restraint for the purpose of 
paying debts which are those of the husband alone (o) See, gene- 
rally, as to the considerations which may influence the Couri m 
the exercise of its power to remove the restraint, the cases cited 
in the note (p) 

The consent of the woman should generally be obtained by 
separate examination (q) 

The Harried Women’s Property Act, 1882 (?), makes no 
alteration in the law as to the validity and effect of restraints 
on anticipation A married woman now, as before the Act, can 
only dispose of, or contract in relation to, her separate property 
which she is not restrained from anticipatmg. 

By sect 19 of that Act, it is enacted that . — 

^'Nothing in this Act contained shall mterfere with or affect any 
settlement or agreement for a settlement made or to be made, 
whether before or after marriage, respecting the property of any 
married woman, or shall inteifere with or render moperative any 
restriction against anticipation at present attached or to be here- 


{h) Bates v Kesteriofif (1896) 1 Oh 
159 

(%) 44 & 45 Vict e 41, s 39 
(X) Tamphn v Mxlhr^ W N (1882) 
44 , TFairen^s Settlement ^ W N 
(1883) 126, C A , iJe Zittle's Will, 
36 Oh D 701, 0 A 

(?) Sodges v BCodges, 20 Oh I) 749, 
Pry, J , Be C ^8 SettUment, 56 L T 
299 

(m) Bxp Thompson, W N (1884) 

28 

(n) Be Milner's Settlement, (1891) 3 
Ch 647. 


(o) Be S Settlement, "W N (1893) 
127 

(p) Be Jordan, W. N (1886) 6 , 
Be Cuney, W N (1887) 28. Be 
Segrave's Trusts, 17 L K Ir Z1Z , Be 
Tippett and Newhould's Contract, 37 Oh 
D 444, 0 A , LxttU, 40 Ch D 
418, 0 A , Tennant's Bstate, 25 1/ 
It Ir 522 

(^) ModgesY Sodges,%(^(uh D 749, 
Musgrave t Sandeman, 48 L T 215 
See Karris v Karford, "W N (1888) 
190. 

(r) 46 & 46 Viot o 76, 
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after attached to the enjoyment of any property or income by a 
~ woman under any settlement, agreement lor a settlement, will, or 
other instrument , but no restriction against anticipation contained 
in any settlement or agieement foi a settlement of a woman^s own 
piojierty to be made or entered into by herself shall have any 
validity against debts contracted by her before marriage, and no 
settlement or agieement for a settlement shall have any greater 
force 01 validity against creditors of such woman than a like settle- 
ment or agreement for a settlement made or entered into by a man 
would have against his creditors.” 

"Where by an existing settlement all future property of the 
wife to a specified amount (except interest settled to her separate 
use) was included, and after the Act of 1882 the wife became 
entitled to an absolute interest above the specified amount, which 
she claimed to be paid to her on her separate receipt under 
sect 5, it was held that by sect. 19 the settlement was exempted 
from sect, 5, and the absolute interest was subject to the settle- 
ment (s). 

Where a judgment had been recovered against a married 
woman who subsequently obtained a dissolution of her marriage 
and married again, and on such second marriage settled her 
property to her separate use without power of anticipation, it 
was held that, the debt having been contracted before the second 
marriage within sect 19, the restramt on anticipation was void 
as agamst it (t). 

By the Married Women’s Property Act, 1893 s. 2, it is 
enacted that : — 

“In any action or proceedmg now or hereafter to be instituted 
by a woman, or by a next fnend on her behalf, the Court before 
which such action or proceeding is pending shall have jurisdiction, 
by judgment or order from time to time, to order payment of the 
costs of the opposite party out of property which is subject to a 
restraint on anticipation, and may enforce such payment by the 
appointment of a receiver and a sale of the property or otherwise, 
as may be just,” 

It is conceived that the words or otherwise ” empower the 
Court in a proper case to direct the costs to be raised by mort- 
gage of property which a married woman is restrained from 
anticipating. It is to be observed that this section does not give 


(t) Simor*s TrustSf 24 Ok D 
195 ? JRfi Whttaker^ Chnshm v 
iak0t, 34 Ch,I) 227, Mmcocky Man- 
78. 


{t) 3‘ay V 25 Q B I) 467, 

0 A 

(«) 56 & 57 Yiot c 63 
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the Court jurisdiction to order the costs of an action or proceeding 
instituted against a married woman to he raised and paid not- 
withstandmg the restraint (x) 

xi.— Liability of Married Women under Covenants for Payment 
of Mortgage Moneys. — The former doctrine, as to the liability of 
the separate estate of a married woman to her engagements, was, 
that she must show an mtention, either express or byimphcation, 
to create a charge ; and for this purpose a bond, or promissory 
note, or other general security in writing, was considered neces- 
sary ; such writing could have no operation, except as against 
her separate estate (y) So in Murray v Barlee (s), it was held 
that a loritten retainer by a married woman of her solicitor, or a 
written acknowledgment or adoption of his professional conduct, 
or instructions in writing to proceed, were sufficient to create an 
implied promise to pay all proper expenses incurred on her 
behalf, and thereby to charge her separate estate, although, m 
that case, there was a written promise to pay. But, accoiding 
to more recent eases, such property is liable to her general 
engagements, though no written mstrument is executed; not 
by way of execution of any power, as was once held {a), but 
upon the ground that, havmg a power to deal with the property, 
she has the other powers mcident to property in general, viz , 
the power of contracting debts to be paid out of it, and, inas- 
much as her creditors had not the means at law of compellmg 
payment of those debts, a Court of equity took upon itself to 
give effect to them, not as personal liabihties, but by laying hold 
of the separate estate as the only means by which they might be 
satisfied [h] 

Thus, independently of the statutory enactments to be presently 
considered, the separate estates of married women are bound by 
their debts, obligations, and engagements, contracted with refer- 
ence to and upon faith or reference to those estates, and a 
married woman may render her separate property liable to a 
charge without having m the transaction made any direct charge 
on, or made any reference to, the property settled to her separate 

ico) JECood-JBarrs v Catheart, (1894) 3 ^ullptn v Ul&Yke^ 17 Ves 365 
Oh. 376, 0 A , KoUmgton v Dem , (a) 3 M.j & K 209, 225 See BoUm 

W N (1895) 35 For form of v Nicholay, 3 Jur N S 884 
order, sqq Banes v Treharns Brewery (a) Field y Sowle^ 4 Euss 112 
Cb , ’W N (1884) 198 (5) See Owens y Bxekemon, Or & 

(«/) Euhne y Tenant^ 1 Bro 0 0 Ph 53, 64 ; Murray Y Barhe^ 2 My 
16 , Stuart v Lord Kakwall, 3 Madd & K 220. 

387 , Qreatley v, Ffolle, 3 Madd 79 , 
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use (c). The Court will readily assume, in the absence of con- 
trary intention, that the contract was entered into upon the faith 
of the separate estate, so as to create a valid charge thereon. 

Thus, the separate estate and savings therefrom, and invest- 
ments from savings, aie bound by her contract in taking shares 
in a company (rl ) , and are liable for the rent of a house occupied 
by hei, when hving separate from her husband (e). 

"When a married woman, having separate estate, and living 
apart from her husband, contracts debts, the Court will impute 
to her the intention of dealing with such separate estate (/). 

If a mortgage deed contains a covenant by a married woman 
for payment of principal and interest, such covenant wiU not, 
strictly speakmg, operate as such, so as to bind her personally , 
her person cannot be made liable, either at law or in equity ; 
but, in equity, her property may” (ff) ; and the Mamed Women’s 
Property Act, 1882, does not appear to make any change in 
the law in this respect The covenant will, however, operate 
as a contract bindmg upon her general separate estate, 
inasmuch as, according to what is now the settled doctrine 
of the Court, the separate estates of married women are bound 
by their debts, obhgations, and engagements contracted with 
reference to, and upon the faith or credit of, those estates (A) 
Before the Mamed Women’s Property Act, 1882 (i), a married 
woman could only bmd property to which she was entitled for 
her separate use, free from restramt on anticipation, at the time 
of entering into the covenant or contract (A) 

A mortgagee seeking to enforce his remedy against the 
general separate estate of a mamed woman under her covenant 
or contract for payment, irrespective of his remedy agamst the 
particular fund specifically charged, must get a decree chargmg 
the general separate estate (/). 


(^) jPer Iiord Langdale m Cio&hy v 
Churchy 3 Beav 485, at p 489 See 
also Smith v Smith, 9 Beav 80 , Slinnet 
V Todd, W N (1881) 166 

(d) Tie Leeds Banlmg Co , "L R 3 
Eq 781 , Butlei v Cummton, L R 7 
Eq 16 

(e) Gaston v Ftanlum, 16 Jur 507 

( f) Johnson V Gallagher, 3 De G F 
& j 494 , MaeHenry v Daim, L R 
6Eq m, SC ,1^ R 10 Eq 88, 
BwardY jECine, L R 5 Ch A 274, 
Modgwn v Williamson, 15 Ch. D 87 

{^) Turner, L J , m Johnson v 
3 0 E & O’. 494, at 


p 619 See also JSulmeY Tenant, 1 
Bro 0 0 15, at p 21 , Aylett v 
Ashton, 1 My & Or 105 

(A) Johnson v Gallagher, sup j Mac- 
Menry v JDmtes, L R 6 Eq 462, 
L R 10 Eq 88, JPicardY Sine, L R 
6 Ch A 274 , Sodgson v Williamson, 
15 Ch D 87 

(i) 45 & 46 Vict c 75, s 4 See 
infra, 

If) Bike V. Bitzgxbbon, 17 Ch D 
454, C A 

(0 Johnson v Gallagher, 3 De G E 
& J 494 , MacSenry v iavies, E R. 
6Eq 462, 
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The costs of the suit will fall upon the separate estate csiiPTER xx 
unless there is a clause against anticipation (n) Costs 

Where proceedings are already pending, an order against the 
separate estate can be made without further suit (o) 

The form of the order is to charge generally all the property of 
vested in the married woman, or any trustee for her, with the 
debt and costs (p), with an inquiry of what the separate pro- 
perty which she is not lestrained from anticipating (§') consists, 
and in whom it is vested ; and when the property is ascertained, 
a further order is obtained, charging the specific property with 
the debt and interest at 4 per cent and costs, without pre- 
judice to any claim by the trustee (?), and the trustee is not a 
necessary party (r). 

An injunction will not be granted against the trustees part- 
ing with the fund pending the tnal of the action, in the case of 
a general engagement (s) . 

In all cases where the separate estate of a marned woman is 
sought to be charged, independently of statute (i), the husband 
IS a necessary party , but no personal judgment can be obtained 
against either the husband or the wife (n) The only judgment 
IS against the separate estate, and if a clause against anticipa- 
tion is attached, there can be no judgment (of) 

The Married Women’s Property Act, 1882, enacts as follows Contracts 
as regards the power of a married woman to bmd her separate 
property by covenant or contract entered into on or after the 1st present 
of January, 1883, and the extent of her liabilities thereunder — 

Sect 1 ‘ ^ (2) A married woman shall be capable of entering into and 
rendering herself liable m respect of and to the extent of her separate 
property on any contract, and of suing and being sued either in 
contract or in tort, or otherwise, in all respects as it she were a /erne 
sole, and her husband need not be joined with her as plamtifi or 
defendant, or be made a party to any action or other legal proceed- 
ing brought by or taken against her, and any damages or costs 
recovered by her in any such action or proceeding shall be her 
separate property, and any damages or costs recovered agamst her 


{m) MaeSmit/ v Davies^ L R 10 
Eq 88, 94 , Morrell v Cowan, 6 Oh 
D 166, 172 

(w) Moore Y Moote, 1 Coll 54 As 
to orders for payment of costs notwith- 
standiDg the restraint, see ante, p 342 
(e) Ee Feace, 24 Ch D 405, 0 A 
(j 2 ?) Favm Y Jenkins, 6 Ch D 728 , 
Collett Y JCiekenson, 11 Ch D, 687 , 
8 C? , 4 Ex D 285 
[q) BursillY Yhww^,13 Q B D 691 


(r) Collett Y Dickenson, 11 Ch D. 
687 , 8 C, 4: Ex D 285 , Be Beace, 
24 Oh D 405, 0 A 
{$) Bobmson y Bickering, 16 Oh, D 
660, C A 
U) Infia. 

[u) Collett Y Dickenson, sup , Sancock 
Y Deme'nC’Lablaehe, 3 0 P D 197 
(«) Bike Y Fitzgibhon, 17 Oh D 
454, 0 A , Berks v Mylrea, W N" 
(1884) 64 
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in any sucli action or proceeding shall he payable out of her sepa- 
rate property, and not otherwise 

“(3) Every contract enteied into by a married woman shall 
he deemed to be a contract entered into by hei with respect to and 
to bind hei separate propeity, unless the contraiy be shown 

*‘(4) Every contiact entered into by a maiiied woman with 
respect to and to hind her separate pioperty, shall hind not only 
the separate propeity which she is possessed of or entitled to 
at the date of the contract, hut also all separate propeity which she 
may thereafter acquire ” (y) 

By sect 12, every woman, whether married before or after 
the Act, is to have in her own name against all persons whom- 
soever, including her husband, the same cml remedies for the 
protection and security of her own separate property as if such 
property belonged to her as feme sole. 

Thus leave of the Court is no longer necessary to enable her 
to sue without a next friend or without giving security for 
costs (s), and it makes no difference whether or not the cause of 
action arose before the Act (a). 

It was held that, under sub-sects. (3) and (4), m order to 
render a married woman capable of bmding herself by contract 
in respect of her separate property, it must he shown, as before 
the Act (5), that she had some separate property at the time 
when the contract was made [c). 

These sub-sections are now repealed by the Mamed Women’s 
Property Act, 1893 {d), which came mto operation on the 6th 
December, 1893, by sect 1 of which it is enacted as follows . — 

‘‘Every contract hereafter entered into by a married woman 
other\\ise than as an agent, 

(a) shall be deemed to be a contract entered mto by her with 

respect to and to bind her separate property, whether she 
is or is not in fact possessed of or entitled to any separate 
property at the time when she enters into such a contract , 

(b) shall bind all separate property which she may at that time 

or thereafter be possessed of or entitled to , and 

(o) shaE also be enforceable by process of law against all pro- 
perty which she may thereafter while discovert be pos- 
sessed of or entitled to ; 

Provided that nothing in this section contained shall render avail- 


(y) This renders obsolete the mle 
laid down in JPile v Fttzffibbm, 17 Oh 
2> 454, G A See Cox v Bennett. 
(1891) 1 Gh 617, 622 
h) TkreifaU r Wtlson^ 8 P D. 18 
(»} Senserame t. Ow%l Btwioe Am^ 
48 D T. 485, 


(b) Johnson v Gallagher^ 3 De G F 
& J 494 , Bike v Bitzgibbon. 17 Oh. 
B 454, 0 A 

(r) Re Shakespear^ Beakin v Lakin, 
30 Oh D 169, Balliser'v Gurney^ 19 
Q B D 619 , Stogdon v Zee^ (1891) 
X Q, B 661 

(ft) 56 & 57 Vict 0 , 63, s 4 
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able to satisfy any liability or obligation arising out of sncb con- 
tract any separate property wlneh at that time or thereafter she is 
restrained from anticipating ” 

As under sect 1 (2) of the Mamed Women’s Property Act, 
1882, a married woman may be sued as if she were a feme sole^ 
it will be no longer necessary, as hitherto (e), to pin the 
husband as defendant, unless the plaintiff seeks to establish his 
claim either wholly or in part against both of them (/), and in 
case of such unnecessary joinder, the plaintiff will be liable to 
pay the husband’s costs (/). 

By Ord XYII. r. 2, it is provided that, in the case of the 
marriage of any party to a cause or matter, the Court or judge 
may, if it be deemed necessary for the complete settlement of all 
the questions involved, order that the husband be made a party, 
or be served with notice, on such terms as the Court or judge 
shall think just {g) 

By Ord, XVIII r. 4, claims by and against a husband and 
wife may be joined with claims by or against either of them 
separately. 

By sect, 18 of the Act of 1882, a married woman who is an exe- 
cutrix or administratrix, alone or jointly with any other person 
or persons, of the estate of any deceased person, or a trustee alone 
or jointly, as aforesaid, of property subject to any trust, may 
sue or be sued without her husband as if she were dbfeme sole. 

Sect. 23 enacts that — 

For the purposes of this Act the legal personal representative of 
any married woman shall, in respect of her separate estate, have 
the same rights and liabilities and be subject to the same jurisdic- 
tion as she would be if she were living ” 

By sect 13 of the Act it is enacted as follows : — 

A woman after her marriage shall continue to be hable in 
respect and to the extent of her separate property for all debts con- 
tracted, and all contracts entered mto or wrongs committed by her 
before her marriage (A), mcluding any sum lor which she may be 
liable as a contributory, either before or after she has been placed 
on the hst of contributories, under and by virtue of the Acts relat- 

{e) JECmeooJcs v, JDemene^LaUaehe, 3 D. 103 
0 P D 197 W As to what ante-nuptial debts 

(/) Sect 15 As to tbe meaning of are witlnn tins and tbe following 
‘‘joint judgment^’ in this section, see sections, see Re Sedgeley, Small v 

Beck V Bierce^ 23 Q, B D 316, 321, SedgeUy^ 34 Oh D 379 , Beck v 

0 A Bierce, 23 Q B D 316, 0 A , Jay v 

{g) See Stanhojoe v Stcmhope, IIP Robinson, 25 Q B D 467, 0 A. 
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CHAPTER ss ing to joiat stock companies, and ske may be sued for any suck 

debt and for any liability in damages or otkerwise nndei any suck 

contract, or in respect of any suck wrong , and all sums recovered 
against her in respect tkereof, oi for any costs relating tkereto, skall 
be payable out of kei separate property , and, as between her and 
ker husband, unless there be any contract between them to the con- 
trary, her separate property skall be deemed to be primarily liable 
for all suck debts, contiaets, or wrongs, and for all damages or costs 
recovered in respect tkereof Provided always, that nothing in this 
Act shall operate to increase or dimmish the liability of any woman 
married before the commencement of this Act for any suck debt, 
contract, or wrong, as aforesaid, except as to any separate property 
to which she may kecome entitled by virtue of this Act, and to 
which she would not have been entitled for ker separate use under 
the Acts hereby repealed, or otkerwise, if this Act had not passed ” 


General 
power of ap- 
pointment 


Power exer- 
ciseable by 
will 


With respect to separate use to which a general power is 
added, if property is settled upon a married woman, for her 
separate nse for her life, with power to dispose of it by deed or 
wiU, and in default over to a stranger, the Court has never gone 
further than to affect the limited interest during her lifetime (z ) ; 
but after her death, the corpm is subject, as separate property, 
to her general engagements, whether the power be exercised 
or not (/») ' dfo) tio) i, where, m default of appointment, the hmi- 
tation IS to her executors and administrators in which case, 
the property would be, to all intents and purposes, separate pro- 
perty in her hfetime (m) 

Where the power is exerciseahle by VTill only, and there is a 
limitation in default of appomtment, and the power is not exer- 
cised, of course the general engagements of the married woman 
cannot prevail agamst the parties entitled in default of appoint- 
ment («). But if the power is exercised, but not for creditors, 
the better opimon would seem to be, that the appointed pro- 
perty becomes assets for the payment of the mamed woman’s 
engagements, to the same extent as the assets of any other person 
not under the disabihty of coverture would, under the circum- 
stances, be bound (o). Where a married woman with a general 


(t) JECuhne v, Tennant^ 1 Bro C 0 
Id , FieU V Smcle, 4 Russ 112 
(i) Meatley v Thomas, 15 Ves 696 , 
Mobimon v J>iisgat€, 2 Vera 181 , 
V Field, 3 Ch D 587 But see 
V Miller, 14 Sim 27 
(i^ liondm Chartered Bank of Aus^ 
tralm r Zempnire, L R 4 P O 572 , 
dxBsmtm^ from Shattoch y. Shatioeh^ 


2Eq 182 

(?«) London CJiarteied Bank of Aus- 
tralia V Lemprure, sup 

(«) See Faul v FauL 20 Oh D 742, 
0 A 

(o) Nail V Punter, 5 Sun 655, 662 , 
Williams V Lomas, 16 Beav 1 See 
as to the general hability, Penney'^ 
Andrews, 6 Madd 264. 
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power exereiseaUe by will appoints, and the appointee dies in chaptee xx 
her lifetime, whether a gift over in default of appointment takes 
effect or not depends on her intention to make the property her 
own, as, for instance, by a charge of debts (^). It has been 
contended that the exercise by a married woman of a power of 
appointment by will does not make the property applicable to 
the payment of her engagements, as charges on her separate 
estate [q ) , but the decision in Vaughan v Vande) degen , that 
the fraud of the married woman created such an equitable 
demand as to be enforceable against the appointed property in 
preference to voluntary appointees, would seem to create such a 
technical distinction from other debts and the general engage- 
ments of the married woman as ought to be disregarded (r). 

The law is settled now against the view of Sir E Kindersley, 

V.-O (5) 

The Married Women’s Property, Act, 1882, enacts — 

Sect 4 “The execution of a general power by will by a married Execution of 
woman shall have the effect ot making the property appointed general 
hable for her debts and other liabilities in the same manner as her Powers 
separate estate is made liable under this Act” [f) 


The liability will attach though she had no separate estate 
at the time when she contracted the debts (w). 

The husband, paying off a debt charged on the separate estate, 
stands in place of the mortgagee, as against the estate of the 
wife (;r). 

A married woman was not liable to the bankrupt law, even 
though she had separate estate and had contracted engagements 
after her marriage But the law in this respect is now 
altered as regards married women carrying on trades separately 
from their husbands (y) 

Debts payable out of funds held m trust for separate use are 
not barred by the Statute of Limitations (s) 


(jp) See Be Busi's T'iusts^ SLR 
Ir 232, Fmede's Settlement^ 12 Ch 
T> 667, 672, Jessel, M R , disap- 
proving Horn e V Osborne, 33 L J Ch 
686 , Willoughby Osborne v Kolyoake, 
22 Ch D 238 

(^) Vaughan v Vanderstegen, 2 Drew 
165, 184, 191 , Sobday v* Feteis, 28 
Beav 603 , Shattoek v Shattoek, L R 
2Eq 182 

(r) London Chartened Bank of Aus-* 
fralia v Lemprihe, L R 4 P 0 672, 
596 , see Earwell, Pow (2nd ed ) 262 
(v) Be Harvey's Bstate, Godfey y 


Harben, 13 Ch D 216 , Hodges v 
Hodges, 20 Ch D 749 

(^) This section apphes only to con- 
tracts made after the commencement of 
the Act Be Roper, Roper v Doncaster, 
39 Ch D 482 

(m) Re Ann, Wilson v Ann, (1894) 
1 Oh 649 , and as to contracts made 
after 6th December, 1893, see ante,. 
P 

{x) HeUonY RooiA, 3Jur N S 951, 
ly) 45 & 46 Vict c 75, s 1 (5) See 
Re Gardiner , 20 Q B D 249 

(«) Horton v Turvil, 2 P Wms 144 , 
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CHAPTEE SIS 


Liability of 
hu'^b md 
under foinier 
law 


Husband to 
be liable for 
bis wife’s 
debts con- 
tracted before 
mairiage to a 
certain extent. 


xii— Liability of Husband for Debts of Wife before Marriage. 
— ^XJntil the Acts next mentioned came into operation, a hus- 
band -^^as liable for the debts of his wife incurred before 
mairiage ; and the separate estate of a mariied woman was only 
liable to her debts before mariiage upon the bankruptcy of her 
husband (a) , and it was liable, although the property was settled 
to her separate use without power of anticipation (b ) ; hut by 
the Married Women’s Property Act of 1870 (c), a husband, 
married after the 9th of August, 1870 (d)^ was not liable for 
such debts, beyond the assets by the Act specified and received 
by bim , and the separate property of the wife was liable for 
them (d), notwithstanding a clause against anticfpation. 

By the Mamed Women’s Property Act, 1870, Amendment 
Act, 1874 (e), the husband and wife were required to be sued 
jointlj’' for debts of the wife contracted before the marriage (s 1) , 
but the husband was only liable to the extent of the assets in 
the Act specified 

The Acts of 1870 and 1874 are, however, repealed (except as 
to acts done, rights acquired, or liabilities mcurred) by the 
Married Women’s Property Act, 1882 (/). 

An Englishman having mamed, in England, a lady who had 
contracted debts before her marriage, in Jersey, where the hus- 
band is liable for debts of the wife contracted before marriage, 
was held not liable beyond assets derived from his wife {g) 

By sect. 14 of the Mamed Women’s Propeity Act, 1882 (A), 
it is enacted that — 

“ A husband shall be liable for the debts of his wife contracted, 
and for all contracts entered into and wrongs committed by her, 
before marriage, including any liabilities to which she may he so 
subject under the Acts relating to joint stock companies as afore- 
said, to the extent of all property whatsoever belonging to his wife 
which he shall have acquired or become entitled to from or through 
his wife, after deducting therefrom any payments made by him, and 
any sums for which judgment may have been bond fide recovered 
against him in any proceeding at law, in respect of any such debts, 
contracts, or wrongs for or in respect of winch his wife was Liable 


Kodij^on V Wilhmmon^ 15 C5h B, 87, 
V -O Bacon not following Vaughan y 
W aller, 8 Ir Ch B, 458 

(a) Btseoe v JCmnedy, 1 Bro G C 
17, n , v Bell, SB A: Or 1 , 

Zoehwood v Salter, 6 B & Ad 303, 
Chubb Y. Sit etch, Jj B 9Eq 555 See 
Beeh v Bterce, 23 Q B D 316, 320, 
C A 

(5) Sanger v Smger, LB 11 Eq 
470, Itmkm md Bemmmed Bmk v* 


Bogle, 7 Ch I> 773 , Williams v. 
Me>c\er, 9 Q B D 337, 0 A 
{e) S3 & 34 Vict c 93 
{d) 33 & 34 Vict 0 93, s 12, 37 & 
38 Vict c 50 
(«) 37 & 38 Vict o 50 
(/) 45 & 46 Vict c 75 
(g) Be Greuchy y Wills, 4 0 P, D, 
362 

(A) 45 & 46 Viot c 75 
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MORTGAGE TO SECURE HUSBANd’s DEBT. 

before ber marriage as aforesaid , but be sball not be bable for tbe chaptee xs 
same any further or otbeiwise , and any Oouit in which a husband 
shall be sued for any such debt shall have power to direct any in- 
quiry or proceedings which it may think proper for the purpose of 
ascertaining the nature, amount, or value of such pioperty Pro- 
vided always, that nothing in this Act contained shall operate to 
increase or diminish the liability of any husband married before the 
commencement of this Act, for or in respect of any such debt or 
other hability of his wife as aforesaid ” 

xiii. — ^Mortgage by Wife to secure Husband’s Debt. — A class 
of cases has arisen in connection with mortgages by husband 
and wife of the estate of the latter the question in those cases 
being, whether the estate of the husband was, under the circum- 
stances of each case, bound to indemnify the estate of the wife 
against the mortgage 

On the general principle that where one person mortgages his 
property to secure an advance made to another person, it is the 
debt of the latter (^),the rule is, that where a husband borrows 
money on the security of his wife’s estate, as the money is under 
his power, it is presumed to come to his use, so as to entitle the 
wife, on the husband’s death, to exoneration out of his personal and 
real assets (j?), except so far as the mortgaged property has been 
reduced into possession by the husband during the coverture (k) 

Parol evidence is, however, admissible to rebut the presump- 
tion, and to show that the money was, m fact, raised and applied 
for the wife’s benefit {!) 

If the money be raised for the benefit of the husband, the wife 
is legarded as a surety for her husband, and she or her heir will 
be a creditor, in the place of the mortgagee, on the husband’s 
estate to the amount of the debt discharged out of her estate {m ) ; 
and wiU. have preference to all legatees of the husband (w), but 
will apparently be postponed to all his creditors (c), who, how- 
ever, on the other hand, will not, in case the mortgagee resort 
to the husband’s estate, have a right to stand in his place as 
creditor on the estate of the wife {p) 

(t) lecY RooZ,, Moseley, 318 Meotins, 1 Ves Sen 312, Clinton y 

(j) Em I of Kmnoul v Money^ 3 Mooper^ 1 Ves Jun 173 , Zaneastei v 

Bro 0 C 212 Evors^ 4 Bear 158, /S' C, 10 Beav 

(^) Tiddy Listen 3 De G M & G- 164 
857 in) TaU v Austin, 1 B Wms 264 , 

(?) Eobinson v Oee, 1 Ves 252 , Mudson v Carmichael, Kay, 613 
Clinton y ECoopa, 1 Ves Jun 173 (o) ^QQTatey Austin, sup , Clinton 

{m) Euntingtony Huntington, 2 Vem v Hooper, sup But tlie dicta to this 

437 , Eococh y Lee, 2 Vem 604 , Tate effect in these cases -were disapproved 

V Austin, 1 P Wms 264 , Tai tenche m Hudson v Carmichael, sup 
y Eowlet, 2Atk 384, AstUyy Tanler- (p) Eohnson v Qee, 1 Ves Sen 252 
ville, 3 Bro 0. 0. 545, Lacam v. 
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And even a creditor o£ tlie wife has been allowed to sue the 
wife’s executors jointly with persons claiming a fund in Couit, 
which had arisen from the husband’s estate, and which fund was 
subject to an equitable demand of the wife’s estate, the executors 
having refused to take proceedings for establishing the demand ; 
and the claim of the creditor was established (g) 

Wheie a wife mortgages her separate property by an instru- 
ment which also comprises property of the husband mortgaged 
by him as security for his debt, she is entitled to exoneration 
out of his estate m priority to his creditors (r). 

'Where property over which a married woman has a power is 
mortgaged for the husband’s debt, he is primarily liable (s) ; but 
not so when money is raised for the husband by the exercise by 
husband and wife of a joint power of appointment, as the estate 
of the wife cannot be said to be charged (t) 

If money be raised b'y the husband to pay off debts of his wife 
incurred dim soh, the wife’s estate must bear the burden (u ) , 
and the like, it seems, will be the case if the principal part of the 
money raised is applied for such purpose, and the residue retained 
by the husband for his own benefit (x), because the mortgage 
being a single transaction, the Court will suppose the intention 
of the parties to be uniform, and that such mtention was to 
charge the wife’s estate with the whole debt 

If the wife, or her heir after the husband’s death, promise to 
relinquish their claim, parol evidence is admissible of such agree- 
ment But it seems that evidence will not be received of a 
declaration on the part of the wife that the money was intended 
by her as a to her husband, contrary to the express language 
of the deed (^) 

It was recommended by the Court, in the case last referred 
to (y), that in instances in which it is the wife’s intention that 
the money raised shall be a gift to her husband, the estate should 
be vested in trustees, upon trust, by sale or mortgage, to raise the 
sum proposed ; and it is there said that supposmg a conveyance 
to be so made, it is manifest the debt could never be the debt of 
the husband, but a sum of money to which he would have an 
original nght, without any obligation ever to repay 


(f) Zancmter v. ZiorSi 4 Beav. 158 , 
B. a, 10 Beav 164 

r) Agmtar v A^mlar, 5 Mad 414 
«) Thmrni v Thomas^ 2 K & 79 

(4 StheUjield v Z&chuGfd, 4 Be G 
J *S 22. 


(«) Lewis V Mangle^ Amb 160; 
Bagot V Oughton^ 1 P Wms 347 , 
Bari of Kinnoul v Money, 3 Swanst 
208 

(z) Lewis V NkngUf sup 

(y) Chniony Hooper^lYes Jun 173, 
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The claim of the wife will not he waived hy her covenant chapteess 
after her husband’s death that the estate shall stand charged 
with the original debt, and also with a further sum advanced 
to her (s). 

The husband will have a right to be indemnified out of the 
estate of the wife, if on a transfer of a mortgage charged on the 
wife’s estate he enter into a covenant, or give bond for its pay- 
ment (a) ; and if the husband reduces the amount and dies, his 
estate will be entitled to stand in the place of the moitgagee to 
the amount of prmcipal paid by him (h), but not of interest (c) , 
and if, at the time of mortgaging the wife’s estate, the husband 
make a provision out of his own estate for his wife’s benefit, he 
may, under the circumstances, be considered as a purchaser of 
the money raised by the mortgage (d). 


Section III. 

Mortgages of Property of Infants. 

i. — ^Disability of Infancy. — ^An infant, being generally inca- Disability of 
pable of binding himself by contract, cannot of himself enter 
into a contract of mortgage, or create a valid security on his 
property for mortgage moneys. 

Although an infant may by the custom of gavelkind convey Custom of 
by feoffment with livery of seisin, yet this must be taken strictly, 
and extends only to sales for valuable consideration ; the liberty 
of selling was allowed for the convenience of commerce, which 
in the case of small divided shares was absolutely necessary (e) ; 
and accordingly it is clear that the custom does not enable an 
infant to create or concur in a mortgage of gavelkind lands 


ii, — ^Power to Mortgage Property of Infants. — ^Where a suit is Mortgage of 
instituted in any Court of eqmty for the payment of debts of for^pa^ent^ 
a deceased person to which his heir or devisee is liable, and such of ancestor’s 

dODDS 


(z) ZacaniY MerttnSjlYea Sen 312 (d) JO&iois y Nangh, Asnh 150 

(a) JBagotv Oughton^ 1 P Wms 347 {e) Sandys’ Cons Kano 169 , Bac 

(^) JBittY &R 180, entered Abr vol ir 7tb ed p 49, ReMa$lell 

m register book as V Ideid and Goldjinoh^ s Coniractf (1895) 2 Ch 

{p) Ruscomhe v Sare^ 2 Bli. N S 525, 528 
192 

von. X — R. A A 
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CHAPTEBXX 


Devolution 
of surplus 
moneys 

Fowot of 
Courtto direct 
convejance of 
infants^ lands 


Moitg-age of 
infant’s pio- 
porty for 
repairs 


Mortgage to 
raise money 
for fines. 


Redemption 
of land tax 


heir or devisee is an infant, the Court may direct a mortgage as 
well as a sale of the estates of such infant heir or devisee And 
where any hereditaments are devised in settlement by a person 
whose estate is liable to the payment of his debts, so as to vest 
in any person for life or other limited interest, with remainder 
over, the Court may authorize such sales and mortgages to he 
made in cases where such tenant for life or other person havmg 
a limited interest is an infant. 

The surplus of money arising from such sale or mortgage is to 
descend in the same manner as the estates so sold or mortgaged 
would have done if no such sale or mortgage had been made 
The Court may direct, and, if necessary, compel such infant 
to convey the estates to the mortgagee in such manner as 
the Court thinks proper and directs, and the mfant must convey 
accordingly, and the conveyance is to he valid and effectual to 
all intents and purposes as if the infant had been of full age 
at the time of executing the same (/). 

The Court has no power, under the enactments above referred 
to, in an administration action, in which a certain sum is 
decreed to be raised out of the testator’s real estate for payment 
of debts, to add to the sura req[uired for that purpose a further 
sum for repairs of the property, although without such repairs 
the money could not he raised, and a mortgage would be much 
more beneficial to the infant heir or devisee than a sale ((/) 

The Court, however, has jurisdiction, upon the principle of 
salvage, to order a mortgage of the lands to which an infant is 
entitled in possession for repairs; hut the jurisdiction is jea- 
lously exercised, and only to the extent of such repairs as may 
he certified to he absolutely necessary (/i). And the jurisdiction 
does not extend so as to enable the Court to charge the interest 
of an infant tenant for life in remainder (i) . 

The Court has, apparently, no jurisdiction to order a fine pay- 
able for admittance to copyholds of a customary heir, who is an 
infant, to be raised by mortgage of the copyholds (j) 

Where the guardian of an infant tenant in tail redeems the 
land tax, the sum paid is a charge on the inheritance (7v), 

(/) See stats 11 Geo IV & 1 Wm 
rV c 47 , 2 & 3 Yict c 60 
(ff) Mtiiy Mmmce, 1 Be G, & S 
214 

(h) ^0 Jaeksm, JaeJesori v. Talbot, 21 
Ch* D 786* See Me Sunt, Sunt v 
Sunt, 29 D B n. 219 , Me Montagues 
Jbarlmh%r 0 v Mmtagu, 45 


W R 380 

(i) Mo 2)$ Teissier’s SeitM JBsUtes, 
Se Temiei y Se Teissier, (1893) 1 Ch 
153 

iJ) Sarbrce y. Oombs, 43 D. J, Ch 
336 

(^) Ware y. TelhiU, 5 De G & S 
455 
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)ugli no declaration has been made according to the stat. 38 chaptee xj. 
IILc 60(0* 

tie guardian of an infant, who is the registered owner of a Mortgage of 
, has no power under the Merchant Shipping Act (^n) to sell 
Lortgage the ship on behalf of the infant (n). 

s to mortgages of lands of infants under the Settled Land Settled Land 
j, see Chap. XXII (o). 

s to mortgages and charges for mamtenanee of infants, see Mamtenanoe. 
p. XXni (i;) 

' the personal estate of an infant be applied in paying ofi a Mortgage 
fcgage debt secured on his real estate, the debt will be kept ori^anVs ^ 

3 as personal estate (q)» personalty. 

i. — Avoidance of Contracts by Infants to repay Loans. — By 
Infants’ Belief Act, 1874 (;), aU contracts, whether by repayment of 
lalty or by simple contract, entered into by infants for the are void, 

yment of money lent or to be lent (other than contracts for 
issaries) are absolutely void, and no action can be brought 
itification be made of an infant’s contract to pay any debt 
racted during infancy 

he Betting and Loans (Infants) Act, 1892 ( 5 ), provides Penalty on 
I persons sendmg to infants circulars, and inciting them to 
■ow money, are to be guilty of misdemeanour And by 
5 of the same Act it is enacted as follows : — 

If any infant, who has contracted a loan which is void in law, Avoidm^g 
}es after he comes of age to pay any money which in whole or pa^eS; of 
art represents or is agreed to be paid in respect of any such fca^dvanced 
, and IS not a new advance, such agreement, and any instru- during 
t, negotiable or other, given in pursuance of or for carrying mfanoy 
effect such agreement, or otherwise in relation to the payment 
loney representmg or in lespect of such loan, shall, so far as it 
tes to money which represents or is payable in respect of such 
L, and IS not a new advance, be void absolutely as against all 
ions whomsoever 

For the purposes of this section any interest, commission, or 
>r payment m respect of such loan shall be deemed to be a part 
lich loan.’' 

^he effect of the above enactments seems to be that an infant Effect of this 
, , . . p . , 1 r enactment 

not duxmg mfancy mortgage or charge, or agree to mortgage 

iharge, his property to secure a loan, nor will any such mort- 

Ibid , BuTkehy v 1 K & (i?) lost^ p. 429. 

32 (3^) Beys v. 9 Mod 217, 221 , 

i) 67 &: 68 Viot 0 60 Ihilhps, 19 Yes 122 

) Michael Y Pnjpjp, L. R 7Eq 95 (?) 37 & 38 Vict c 62, s 2 

) Eost^ p. 392* (s) 55 <& 66 Yict c 4 

* A o 
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oHJkTTEBxs gAge, charge, or agreement to secure a loan made to him during 
infancy he vahd, unless the loan vsras for the purpose of paying 
for necessaries, hut that a debt for necessaries or a loan made to 
him during mfanoy for the purpose of paymg for necessaries 
will be a sufficient consideration to support a mortgage or charge 
of his property made on attaining fuU age (t) 

Fresh mort- But where an mfant gave a mortgage which was reoonveyed 
fan to him on his coming of age, and a fresh mortgage was exe- 
age cuted by him of the same property to secure a larger amount, 

it was held that this was not a mere ratifloation, but that the 
mortgage was a vaKd security for the whole amount (m). 

An infant cannot be adjudicated a bankrupt (»). 


Section IV. 

Mortgages oe Property op Lunatics. 


Jonsdiction 
to order 
mortg-age of 
iTinatio’s pro- 
perty under 
43 aeo III. 
0 75 


Lnnaoy 
Begulation 
Act, 1863 J 


i — Jurisdiction to Mortgage Property of Lunatics — Inde- 
pendently of statutory enactment, neither the committee of a 
lunatic nor any other person has power to mortgage or charge 
the lunatic’s property ; hut such property may now be mort- 
gaged or charged with the sanction of the Lord ChanceUor, the 
Lord Keeper, or the Lords Commissioners for the Custody of 
the Gh:eat Seal, entrusted by the Sovereign’s sign manual with 
the care of the persons and estates of lunatics (a?). By the 
statute 43 Geo. HI. o. 75, such Chancellor, Keeper, and Com- 
missioners were empowered to direct the freehold and leasehold 
estates of lunatics so found by inquisition to be charged by way 
of mortgage or otherwise for payment of the lunatic’s debts or 
the performance of their contracts or engagements, and the costs 
of such incumbrance ; and to direct committees on behalf of the 
lunatics to convey such property, and procure admittances to 
and make surrenders of copyholds, and do other necessary acts 
to efEeotuate such mortgages or charges. 

This statute was repealed, hut its provisions were adopted and 
amended by the stai 1 Will. IV. o. 65, which was, in its turuj 
repealed by the Lunacy Eegulation Act, 1863 (y). This Aci 


{t) See, as to loans of money for 
necessanes, Com Dig tit Enfant (o), 
2; v 2 Esp 472, n , 

Medgeley v jECcit, 4 0 & P 104, 
Martin v. 6raU^ 4 Oh D 428 

(u) lU JS'mlkes^ MuU,es v MugJies. 69 
L.T 183, 

(^) JBsp mm, L B 10 Oh A 
373 , Jotm, 18 0h, D. 108, O A , 
OT®:tnlinsf 2 Oh D 227 


(:») Foster r Marekmty 1 Yem 262. 
See Fx}g Smith, 5 Yes 656 , Fxp 
Hikes, 8 Yes 79 , Fe Malforde, 1 Jur 
624 , Exp Biroh, 3 Swanst 98 
(y) 16 & 17 Yiot 0 70, ss 116 — 
139, amended 25 & 26 Yict. c 86, 
ss IS, 16 , see Lunacy Regulation 
(Ireland) Act, 1871, s 63, and see 
Lnn Ord 96, 10 Eeh 1883. 
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provided that the Lord Chancellor might order that any estate 
or interest of a lunatic in land or stock either in possession, re- 
version, remainder, contingency, or expectancy, should be sold, or 
charged and encumbered by way of mortgage, for raising money 
for the payment of his debts or engagements, the discharge of 
incumbrances on his estate, and the costs of the commission of 
lunacy, and the costs of such disposition ; the moneys so raised 
to be applied accordingly in such manner as the Lord Chancellor 
shall direct; and the Lord Chancellor might direct the committee 
to execute all necessary conveyances, &c , in the place of the 
lunatic The surplus of the moneys so raised by mortgage or 
charge of land (s), was to be of the same nature and character as 
the estate from which it has been raised, and the Lord Chancellor 
was empowered to give orders for the due application of such 
moneys 

This jurisdiction of the Lord Chancellor was extended to the 
Lords Justices of Appeal, and other judges entrusted with the 
care and commitment of the persons and estates of lunatics {a) 
The Act of 1853, and its amending Acts, have been repealed 
by the Lunacy Act, 1890 (6), by sect 117 of which it is enacted 
as follows . — 

‘^(1) The 3udge may order that any property of the lunatic, 
whether present or future, be sold, charged, mortgaged, dealt with, 
or disposed of as the judge thinks most expedient for the purpose 
of raising or securing, or repaymg with or without interest, money 
which is to be or wluch has been apphed to all or any of the pur- 
poses following — 

‘‘ (a) Payment of the lunatic’s debts or engagements 
(b) Discharge of any incumbrance on his pioperty 
‘ ‘ (c) Payment of any debt or expenditure incurred for the lunatic’s 
maintenance or otherwise for his benefit 
** (d) Payment of or provision for the expenses of his future 
maintenance. 

(2) In case of a charge or mortgage being made under this Act 
for the expenses of future maintenance, the judge may direct the 
same to he payable, either contingently if the interest charged is a 
contingent or future one, or upon the happening of the event 
if the interest is dependmg on an event which must happen, 
and Githei in a gross sum or m annual or other periodical sums, 
and at such times and m such manner as he thinks expedient ” 

The alterations in the law as regards mortgages and charges 

(a) As to tbe restnotion of this pro^ m Be Freer ^ 22 Oh D at p 627 

vision to mortgages, &c of land, see («) Judicature Act, 1876 (38 & 39 

per Gifiard, V -0 , in Jones v Green^ Vict c 77), s 7 

L, It 5 Eq 656, and per Ohitty, J , (6) 63 Viot o 5, 
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of the property of lunatics introduced by the present Act, and 
the rules made thereunder, seem to be as follows — 

1. The jurisdietion to dueot such mortgages and charges to 
be made is exerciseable by “the judge,’' that is to say, the Lord 
Chancellor for the time being, entrusted by the Sign Manual 
with the care and commitment of the custody of the persons and 
estates of lunatics, actmg alone or jomtly with any one or more 
of such judges of the Supreme Court as may for the time being 
be so entrusted, or by any one or more of such judges (c) 

2. The jurisdiction extends so as to authorize mortgages, &o 
of any property of a Ixmatic, that is to say, real or personal 
property, whether m possession, reversion, remainder, contin- 
gency, or expectancy, and any estate or interest, and any undi- 
vided share therein (d). 

3 A mortgage or charge may be ordered not only, as 
formerly, for payment of the lunatic’s debts or engagements, or 
of any moumbrance on has property, hut for his past or future 
mamtenanee, or otherwise for his benefit. 

4. Applications under sect 117 may be made with regard to 
the property not only of lunatics so found by inquisition, but 
also of persons not so found, includmg persons who, through 
mental infirmity aiismg from disease or age, are moapable of 
managmg their own affairs (e). The application must be made, 
in the case of a limatio so foimd, by his committee (/), and, in 
the case of a person not so found, by a person authorized to 
make such application by order of the judge (g)» The applica- 
tion must be by summons at chambers before the masters, unless 
the judge or the masters otherwise direct (h), and the summons 
should be accompanied by evidence showing that the application 
IS just and reasonable, or otherwise for the benefit of the 
lunatic («). If the application relates to property of a person 
of unsound mind not so found, seven clear days’ notice must be 
given to such person by service of a copy of the summons, 
indorsed with a notice signed by the applicant or his solicitor (A.) 
An affidavit of service must be filed, and the person served may 
file a notice of objection (/). If the master is satisfied, upon 


a 

J!, 


See sect 108 
(<?) See sect 341 

See sect 116 of the Act, and 
d© 56, and forma 10 and 11m Sched 
to Bides of 1802. 




Me Tmm8hen4^ 2 Be Or. J & S. 


fef) See sect 116 (2). 

{k) Rules in Lxmaoy, 1892, r, 19 
(«) Be Fox, 33 Oh B 37 
0 Rule 48, and Eorm 8 m Sched 
to Rules of 1892. 

(1) Rules ^0 and 60, and Form 9 m 
Sdied. 
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tlie eyidenee, of the propriety of the application, he certifies to 
the judge accordingly ; and on confirmation of the certificate, 
the master settles and approves a proper mortgage, and the 
committee, or other authorized person, upon payment to Inm, or 
as may he directed, of the amount to he raised, shall, m the 
name and on hehalf of the lunatic, execute the mortgage when 
so selected and approved, and do all such other acts as are 
necessary to effectuate the same, and shall, out of the income of 
the estate of the lunatic or person of unsound mind, pay and 
keep down the interest on the mortgage (m). 

In other respects, it would appear that the former law and 
practice with regard to mortgages and charges of lunatics" 
estates are unaltered, and that the decisions under the eailier 
statutes are still in force 

Independently of the Married Women’s Property Act, 
1882 (n), the realty or reversionary personalty of a lunatic 
married woman, not being propeity settled to her separate use, 
cannot he effectually conveyed to a mortgagee hy her committee, 
inasmuch as such a conveyance requires to he acknowledged hy 
her personally (o). But though the Lunacy Act contains no 
maohmery hy means of which a conveyance of the legal estate 
of a married woman of unsound mind m freehold property can 
he obtained, the j’udge has power to make an order binding her 
beneficial interest in such property, and that of her heir after 
her death (p). 

An order direetiug a mortgage or charge on the property of 
a lunatic will not he made unless it is shown to he just and 
reasonable, and for the lunatic’s benefit. Thus the Lord Chan- 
cellor refused the apphcation of a lunatic’s father, tenant for hfe 
of large landed estates, for an order charging the estate of the 
lunatic tenant in tail m remainder with a sum found hy the 
master to he proper for the lunatic’s maintenance, there being 
no special circumstances nor any evidence that the state of the 
apphcant’s family was such as to make the charge just and 
reasonable (s'). So, also, if the application is for the purpose of 
paymg the lunatic’s debts, the Court wiU not order a mortgage 

(m) Rnle 128 See Elmer^s Practice (o) See stats. 3 & 4 Will PV c 74 , 
m Lunacy, 7tli. ed 60, Pope^sLawand 20 & 21 Vict. o 67. And see anie. 
Practice of Lunacy, 2nd ed 186, 187 pp 318, 324 

{n) 45 & 46 Yiot c 76. See mte, (p) JSfahks, 4 De G- J & S 
p 336, 257, 

(?) Me Mug%, 3 De G- M. & G. 416. 
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or charge if it appears that the apphcation is really for the 
benefit of the creditors, and not of the lunatic, nor unless it is 
shown that the charge will leave a sufficient maintenance for the 
lunatic (r) 

In a recent case, an order was made authorizing the committee 
of a lunatic co-heii ess-at-law to concur with the other co-heiress 
m raising money to pay the debts of their common ancestor by 
a mortgage of the entirety of the property derived from him, 
the Court being of opinion that it was clearly for the benefit of 
the lunatic’s estate that the money should he raised in order to 
avoid the necessity of a suit for the administration of the estate 
of the ancestor, it was, however, ordered that the mortgage 
should he so framed that the lunatic’s moiety of the property 
could not he made hahle for any default of the other co-owner 
in payment of her moiety of the principal and interest (s) 

The power of ordermg a mortgage or charge under sect 117 
of the Act is strictly limited to the purposes specified. So, 
orders for sale have m several cases been refused, where it has 
not been shown to the satisfaction of the Court that the money 
w as required for one or other of such purposes (t) But the 
mere fact that the money required might he raised by some 
other means will not prevent the Court fiom mating the order, 
if the advantage of the lunatic will he promoted thereby (u). 

Where a decree in a partition suit, of the estate of a lunatic 
tenant in tail, directed the costs to be raised out of the estate, 
but, instead thereof, the land was conveyed to the lunatic tenant 
m tail, the Lords Justices held that they had no power to 
authorize the committee to raise the costs by mortgage (a?) ; hut 
an indoisement was made on the partition deed of a declaration 
that the costs were to he a prior charge (^) 

The costs of proceedings in lunacy are in the discretion of 
the judge, who may order them to be paid by the lunatic, or 
out of his estate, or otherwise (z). 

Though the present Act does not expressly mention the pay- 
ment of costs as one of the purposes for which money may he 


(r) Hasitvijfs, 14 Ves 182 , Jte 
1 Jur 574 , Jie Taijler, 3 Mac 
& G 427 But see Exp Mali, Jac 
161 See also Morne v Foimtmn, 23 
Q* B B 264 , Re Rlenderleith, (1893) 
3 Cli 332, C A , and cas^ there 
cited 

(«) Re JFbiP, 33 <3h. B 37, 0 A 


(^) Re Vamsour, 3 Mac & G 275 , 
Re Corheit, L R lOh A. 117 
(w) Exp Eh%llips, 19 Ves 124 
(a?) Re Eloomar, 2 Be G F & J 
154 

(y) Ibtd AjoSi Singletm y Mop^ 
Tcim, 1 Jut N, S 1199, 

(at) 53 Vict. c 5, 8 109, 
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raised by mortgage, it would seem that tbe Court bas juris- 
diction to order a mortgage for that purpose as being for the 
purpose of payment of a debt or expenditure incurred for the 
lunatic’s benefit It was held, under the earlier Acts, that an 
order charging the lunatic’s real estate could be made after the 
death of the lunatic, a declaration being inserted in the order 
that the costs were properly incurred for the lunatic’s benefit {a) 
Where the sole property of a lunatic consisted of a life interest 
in a fund, over which she had a power of appointing the capital 
among her children or remoter issue, on the application of her 
son, who was the only person interested in the fund m default 
of appomtment, to raise money for her maintenance out of the 
capital of the fund, it was held that the Court could not release 
the power, but that the order might be made without prejudice 
to any question which might arise in the event of a valid ap- 
pointment being subsequently made (b). 

All the Lunacy Eegulation Acts have contained provisions to 
the effect that the unapplied balance of moneys raised by mort- 
gage, &o , shall retain the character of the property forming the 
security for the advance ; and by sect 123 (1) of the Lunacy 
Act, 1890 (c), it isjenacted that — 

‘‘The lunatic, his heirs, executors, administrators, next of km, 
devisees, legatees, and assigns, shall have the same interest m any 
moneys arising from any sale, mortgage or other disposition under 
the powers of this Act which may not have been applied under such 
powers as he or they would have had in the property the subject of 
the sale, mortgage, or disposition, if no sale, mortgage, or disposi- 
tion had been made, and the surplus moneys shall be of the same 
nature as the property sold, mortgaged or disposed of.” 

Where land of a lunatic is sold compulsorily, as in a partition 
action, the proceeds are real estate {cl) 

Where a mortgage on the real estate of a lunatic has been 
paid out of the personalty, the administratrix is entitled to be 
recouped out of the real estate {e) 

Where a mortgage on a lunatic’s land is paid off, the mort- 
gage IS kept alive, -without prejudice to the question how the 
mortgage debt is ultimately to be borne (/). 

{a) WilUatns v Wentworth, 6 Beav C A 
326 See JSxp Grrimstom, Amb 706 , (c) 63 Vict c 5. 

Oattet V Beard^ 10 Sun 7, Bunc<mbe {d) B$Bar&er, 17 Oh D 241, 0 A 

V J^eUon^ 9 Beav 211 , M6are8^ 10 {e) Be Xeeminff, 3 De Q- S’ & J 43 

Oh D 562, 0 A {/) Bxp Bml Ihgby, 1 J & W 

(6) Be Mirst, W N (1892) 177, 640 , BeMeHy.W N (1883) 121, 0, A 
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Money of a lunatic laid out m building or re-budding on a 
lunatic’s real estate will be taken as a ckarge for the benefit of 
the personal estate ; but ordinary repairs will be at the expense 
of the personal estate (g). 

Improvements and permanent repairs on the estate of a lunatic 
tenant in tail will not be made out of his personal estate ; hut 
the amount required may he ordered to he raised by mortgage 
or sale of the settled estate (h). 

Allowances out of surplus income of a lunatic tenant for life 
have been made to the remainderman in tail, hemg heir and one 
of the next of kin, he charging the entad with the sums paid, 
in favour of the personal estate (i). 

A committee to whom an allowance is made without account, 
cannot mortgage the allowance (X), but the debts properly in- 
curred by the committee in keeping up the lunatic’s establish- 
ment wid he paid out of the arrears (A)* So where a committee 
paid ofi a charge on the lunatic’s real estate, and took an assign- 
ment to a trustee for himself, and subsequently paid ofi the 
charge out of the surplus rents without any order, he was aUowed 
the amount in passing his accounts (1) 

By sect. 124 of the Act it is enacted that — 

^^The committee of the estate, or such person as the judge 
approves, shad, in the name and on behalf of the lunatic, execute 
and do all such assurances and things for giving effect to any order 
under this Act as the judge directs, and every such assurance and 
thing shall be valid and effectual, and shad take effect accordingly, 
subject only to any prior charge to which the property affected 
thereby at the date of the ordei is subject*” 

In the case of a lunatic mortgagor who was tenant in tad 
without issue, with the immediate reversion in fee, the land was 
sold, under 1 Will. IV. c. 66, for payment of his debts, and his 
committee was ordered to suffer a recovery on his behalf (m). 

ii« — ^Form, Contents, &c. of Mortgage. — It would seem that, 
where the property of a lunatic is mortgaged to pay his ancestor’s 
debts, the Court has no power to direct or authorize the com- 
mittee to enter into any covenant on behalf of the lunatic for the 
payment of principal or interest (;e). 



[h) 6 Cb D 881, O A 

[t) ig# Spttrrm^ 20 Ob P. 320, 0, A 



J^e WM, 20 Ob B 461, 0. A 
M'mcmhe v 2{ewcomI>e, Brew 


[m) Me Brand, 1 My & K, 150 

[n) 33 Ob, B 37, 0 A. 
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The Court may, however, authorize a committee conveying 
on behalf of a lunatic, to do so ‘‘ as beneficial owner,’’ thereby- 
importing into the deed the statutory covenants for title, which, 
in the case of a lunatic tenant for life, on whose behalf the 
powers conferred by the Settled Land Acts are being exercised, 
must be limited by a proviso confining the covenants to the life 
of the lunatic (o) 

Where the estate of a lunatic tenant in tail was charged with 
portions, which were decreed to be raised by sale or mortgage, 
a disentailing deed was duected, but not fuither than was requi- 
site for the security, and the mortgage was to be only for a term 
of years, and without a power of sale (p). 

On a mortgage of two estates of the lunatic under the Lunacy 
Regulation Act, 1853, a proviso was inserted, declaiing that one 
should be considered the primaiy security (q). 

The usual mode of executing a moitgage on behalf of a 
lunatic IS for the committee to sign the name of the lunatic, 
by A B , his committee ” But where a lunatic is party to a 
deed, the execution is vahd if the committee signs and seals in 
his own name 

iii. — Other Matters — ^A lunatic may be made a bankrupt 
with the consent of the Court in Lunacy (s). 

Where it appeals to be for the benefit of a lunatic that he 
should be made bankrupt, the Court will give leave to the com- 
mittee, in the name of the lunatic, to present a bankruptcy 
petition under the Bankruptcy Act, 1883, s. 4 (f) (t). But 
it would seem to be very doubtful whether a lunatic can be 
adjudicated bankrupt mdependently of the Court in Lunacy (w); 
and even assummg such adjudication to be vahd, the trustee in 
bankruptcy taking the lunatic’s property, can only do so subject 
to the jurisdiction in lunacy (a?). 

The question as to the exercise of the powers conferred on 
tenants for hfe by the Settled Land Acts on behalf of lunatics, 
will be considered in a subsequent chapter (y). 

(o) Be (1896) 1 Oh 468, 0 A. («#) See Amn , 13 Ves. 590 , conim^ 
{p) Be BareSf 2 Cli D 61, 0 A Bxp* Stamp, De G 345 

M FueemanY Bllu, 1 H & M. 758. (a?) Be Farnham, (1895) 2 Oli 799, 

M Lawne y Lees, 7 App Gas. 19 0 A. 

(«) Fxp Cahen, 10 Oh D 183,0. A. ip) Fosi, p. 893. 

\t) Be Tames, 12 Q B D 332 
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The question as to the avoidance of conveyances made in 
fiaud of creditors hy persons who are unable to pay them debts 
will be considered m a subsequent chapter (s). 

Immediately on a debtor being adjudged bankrupt, all his 
property belonging to him at the date of the bankruptcy vests 
in the official receiver until the appointment of a trustee, and 
then in the trustee (a), whose duty it is, as soon as may be, to 
take possession of such property, and administer the same for 
the benefit of the creditors (6). 

The trustee may, with the permission of the committee of 
mspection (among other things), mortgage or pledge any part of 
the property of the bankrupt, for the purpose of raismg money 
for the payment of his debts (c). 

But with regard to property acquired by a bankrupt after his 
bankruptcy, he is not absolutely precluded from deahng with it. 
Until the trustee intervenes, all transactions by the bankrupt 
after his bankruptcy, with any person dealing with him bond fide 
and for value, with or without knowledge of the bankruptcy, are 
valid against the trustee {d) 

This rule, however, has been held not to apply to real estate, 
and accordmgly does not enable an undischarged bankrupt, even 
before the intervention of the trustee m bankruptcy, to convey 
real estate, acquired after the bankruptcy, to a hond fide pur- 
chaser for value so as to give a good title to such purchaser as 
against the trustee {e) 

But where two leases for ninety-nine years at ground-rents, 
and subject to the usual lessee’s covenants, were granted to an 
undischarged bankrupt, who demised them by way of mortgage 
to secure an advance, and the mortgagees sold the property 
under their power of sale, it was held that, the trustee in bank- 
ruptcy not having intervened, the mortgage by the bankrupt 


(s) Chap XXXI pp beietseq 
{a) Bankraptcy Act, 1883 (46 & 47 
Yict c 62), s 64 

(b) Ib%d , s. 60 

(c) md , 9. 67 (6) 

{i) Cchm V. 26 Q B B 


262, 267 , tibis rule does not apply as 
between several trustees under succes- 
sive bankruptcies Be ClarJcy Bxp 
JBmdmore, (1894) 2 Q B 393, 0 A 
{e) Be New Band Jb&oehpwumt A.uoe 
and Qrc^y (1892) 2 Ch, 138, 0. A. 
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CHAPTER XXI. 

OF MOETOAGES BY TENANTS IN TAIL. 

i, — Mode of barring Estates Tail in Possession — Sometimes, 
from tbe circumstance of the title deeds being in the custody of 
a tenant for life in possession who has refused to permit them 
to be inspected, or from other circumstances, a mortgage security 
has been taken from a person as tenant m fee, who, on further 
inquiry, or on subsequent inspection of the title deeds after the 
estate has fallen into possession, has proved to he tenant in tail 
only. A tenant in tail has the whole estate in him ; and there- 
fore his mortgage by conveyance or demise is in its inception 
good to the whole extent of the estate tail, and the interest pur- 
ported to be conveyed or demised is not avoided by the death of 
the tenant in tail, hut it is determinable by entry of the issue, 
whether the mortgage is by demise for a term of years, or in 
fee {a). 

An estate tail was formerly barrahle by fine or by common 
recovery, which, if the estate was reversionary, required the 
concurrence of the freeholder in possession. A fine would bar 
the heir in tail, hut not him that was m remainder or reversion ; 
but a recovery would bar them all {h) A tenant in tail, having 
barred the estate, could pass to a mortgagee a base fee or the 
absolute fee simple, accordmg as the bar was quahfled or com- 
plete. 

By the Pines and Recoveries Act (e), fines and common re- 
coveries were abolished from the 31st December, 1833, and 
sect 15 of the Act provides that every actual tenant in tail, 
whether in possession, remainder, contmgency, or otherwise, 
with certain exceptions, may, after that date, dispose of, for an 

{a) Maefiell v Glarle, 2 Ld Eaym Freem 310 

778 , TyruU v Mead^ 3 Burr 1705 , (t;) 3 & 4 WiU 17 o 74, s 2 The 

Mmhey r Martin^ 49 L T 560 corresponding Irisb. Act is 4 & 5 WiB 

(d) Sbep. Touebst., by Freston, 41 , 17 c 92 
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estate in fee simple, or any less estate, tlie lands {cl) entailed as 
against all persons claiming through, his estate tail, and also as 
against all persons whose estates are to take effect after the 
determination, or in defeasance (e), of the estate tail. 

The right of an actual tenant in tail to enlarge his estate to a 
fee simple cannot he restricted by any attempts on the part of 
the settlor or testator by inserting clauses, either that he shall 
not exercise the right, or by purporting to defeat the estate tail 
in case he exercises the right (/) 

An actual ” tenant in tad means the tenant of an estate tail 
which has not been barred {g). 

The statutory power of disposition is incapable of exercise by 
any of the following persons: — (1) women who were at the 
passing of the Act tenants in tad ex provisions viri^ under 11 
Hen YII c. 20, except with assent (h ) ; (2) tenants in tad 
restrained by Act of Parliament (^) ; (3) tenants in tail after 
possibdity of issue extmct (7^.) ; and (4) issue inheritable to an 
estate tad in respect of their expectant interest (7), 

By sect. 40 of the Act it is enacted that — 

‘‘Every disposition of lands under this Act by a tenant m tail Tenants m 
thereof shall be effected by some one of the assurances (not being a to make a 
will) by which such tenant in tail would have made the disposition 
if his estate were an estate at law in fee simple absolute. Provided fee^ but not 
nevertheless, that no disposition by a tenant in tad shall be of any by will or 
force, either at law or in equity, under this Act, unless made or contract 
evidenced by deed, and that no disposition by a tenant in tail 
resting only m contract, either express or implied, or otherwise, 
and whether supported by a valuable or meritorious consideration 
or not, shall be of any force at law or in equity, under this Act, 
notwithstanding such disposition shall be made or evidenced by 
deed/’ 


The effect of this proviso is to give statutory confirmation of Effect of this 
the established rule, that the issue in tad who claim by para- 
mount title per formam domi, are not bound, either at law or in 


{d) “Lauds” m this Act, unless 
accompanied by some expression in- 
cludmg or denoting copyhold tenure, 
means freehold land and hereditaments, 
corporeal and incorporeal See sect. 1 
of me Act 

(e) As to the meaning of defeasance 
in section, see Milhanhe v* 

(1893) 3 Oh 79, 0 A* 

(/) Dawk%m v Xtord Penrhyn^ 4 


App Cas 51, at T) 64 
(y) 3 & 4 Will^IV c 74, s* 1 
(A) S & 4 ’Will* IV* c 74, s 16 
The Act of Hen VII is repealed by 
sect 17, which is in its turn repealed 
by the stat 37 & 38 Vict o 35, but 
without reviving the earlier Act 
(i) 3 & 4 Wm. IV. c* 74, s 18 
(A:) Ibid 
(Q Ibid , s 20 
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ecj[uity, to carry into effect a covenant or contract ty tteir 
ancestor to bar tlie estate tail, or to perfect an incomplete dis- 
entailing assurance {m) But sueb. a covenant or contract is, 
indej^endently of the Act, specifically enforceable against the 
tenant in tail himself, as will be hereafter seen (n) 

Sect 40 further enacts that — 

If the tenant in tail making the disposition shall be a married 
woman, the concurrence of her husband shall be necessary to give 
effect to the same , and any deed which may be executed by her for 
effecting the disposition shall be acknowledged by her as herein- 
after directed (o).” 

The concurrence of the husband is necessary though the mar- 
ried woman is entitled for her separate use, but a restraint on 
anticipation will not prevent her from barring the estate tail 
with such consent (p). The bankruptcy of the husband is no 
bar to his concurrence (q). It is not necessary that the acknow- 
ledgment should precede the inrolment of the deed (r). 

If, however, the woman was married after the year 1882, or 
if her title to the property comprised in the disposition accrued 
after 1882 (s), a disposition made by her alone, without the 
concurrence of her husband, and not acknowledged by her, 
will be effectual to bar the entail (t), 

A deed of disposition is not liable to be defeated by reason of 
its not having been executed by the releasee to uses (u) But if 
the disposition is made by way of grant unto and to the nse of 
a person in trust for the grantor in fee, the deed must be exe- 
cuted by the grantee, or it will be liable to be avoided by his 
subseq[uent disclaimer (ir). 

No particular form of disposition is rendered necessary by the 
Act, provided that it be made by an assurance which, if made 
by a tenant m fee, would be sufficient to pass the fee simple 
absolute (y). A disentailing disposition made with a view to 
giving a mortgagor a charge upon the fee simple may accord- 


(t») Fox V €rane, 2 Vem 305, 306 , 
-Oen V. jDflfy, I Ves Sen 218 , 
Minton V Minton^ 2 Ves Sen 631, at 
p 634: See Franls v Mamu^armfft 
2Beav 116. 

(») Footf p 377. 

(o) As to acknowledgments by mar- 
nea women, see sect 79 of the Act 
And see mte, p 318. 

(p) Cooper V Macdomld. 7 Cli D. 
295, O A. 

(?) at p. 298. 


(j ) Fxp, Tavener^ 7 Ee G- M & G- 
627 

( 5 ) See the Mamed Women’s Pro- 
perty Act, 1882 (45 & 46 Vict c 75), 
ss 2, 5 

(^) Be Drummond and Davu^ Con- 
tract, (1891) 1 Ch 531 
{u) See Nelson v Agnew, I B, 6 
Eq 232. 

(a:) Feacooh v Fastland, Xi B 10 
Eq 17 
1^) JTM. " 
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ingly, he made either hj a separate deed, or by the mortgage chajtbe xxi 
deed itself 

But a mere deolaration of trust is not a sufficient disposition Declaiation 
to bar the entail under the Act (s) 

The 21st section provides that the disposition by a tenant m 
tail under the Act, by way of mortgage, or for any other limited pm poses, as 
purpose, shall, to the extent of the estate created, be an abso- 
lute bar in equity, as well as at law, to all persons as against 
whom such disposition is by the Act authorized to be made, 
notwithstanding any intention to the contrary expressed or im- 
plied in the deed by which the disposition may be effected , 
provided, that if the estate created by such disposition shall be 
only an estate pur autre vie^ or for years absolute or determinable, 
or if an interest, charge, lien or incumbrance shall be created, 
without a term of years absolute or determinable or any greater 
estate, for securing or raising the same, such disposition shall, 
in equity, be a bar only so far as may be necessary to give full 
effect to the mortgage, or to such interest, lien, charge, or 
incumbrance, notwithstanding any intention to the contrary 
expressed or implied in the deed by which the disjposition may 
be effected 

The practical effect of this clause appears to be, that in case Effect of this 
a tenant m tail creates a charge on the estate, by way of demise 
for a term of years, or pur autre vie, or by way of mere charge 
without any actual estate, the issue in tail and remainderman 
will be entitled, subject to the charge or meumbrance so created, 
notwithstanding any intention declared in the deed to the 
contrary, as, for example, the insertion of a proviso making the 
estate redeemable by the mortgagor or his heirs. But if a 
tenant in tail creates any interest by way of mortgage, exceed- 
ing his own life estate, and which, in all probability, will be in 
fee, the issue in tail and remainderman will be bound by it 
both at law and in equity, although the estate be made redeem- 
able by the mortgagor, or the heu s of his hody^ or other the 
persons who would have been entitled under the old limitations, 
in case the same had not been barred ; so that in the latter case 
a new set of limitations byway of re-settlement will be required, 
unless the sole intent of the instrument be to let in the mortgage 

(s) Gr&en v ^aUnon, 32 Ch I) 95, 0 A 


VOL I.— 'E, 


B B 
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Bap of entail 
m copyholds. 


Application 
of the provi- 
fiions of the 
Act to en- 
tailed money, 
&o. 


SucIl intent is in every case to be collected from tbe terms of tbe 
particular instrument (a). 

If the mortgage is m fee, and it is intended to re-settle the 
estate to the old uses, the limitations should not be introduced 
into the proviso for redemption, and it would seem that the new 
settlement should be made by a distinct deed, inasmuch as the 
Act declares the estate to be barred, notwithstanding any express 
or implied intention to the contrary in the mortgage deed ; but 
if the mortgage be for a term of years, it is presumed the statute 
does not prohibit the introduction of further limitations of 
express uses (b) 

By sect 50 of the Act entails in legal copyhold estates are 
made barrable by surrender, and entails in equitable copyhold 
estates are made barrable by surrender or by deed 

Upon considering sect. 21 m connection with sect 50, in rela- 
tion to the bar of estates tail in copyholds, it may be thought that, 
if a legal tenant in tail of copyholds mortgage by conditional 
surrender, which is not followed by admittance, the estate tail 
will remain unaffected, if, when the money is paid off, the 
surrender is vacated by the entry of satisfaction ; but that the 
estate tail would be barred if the surrender were followed by 
admittance (c) 

By sect. 71 it is provided that lands to be sold, of whatever 
tenure, where the money arising from the sale thereof shall be 
subject to be invested in the purchase of lands to be settled, so 
that any person, if the lands were purchased, would have an 
estate tail therein, and also money subject to be invested in the 
purchase of lands to he settled, so that any person, if the lands 
were purchased, would have an estate tail therein, shall for all 
the purposes of this Act be treated as the lands to be purchased, 
and be considered subject to the same estates as the lands to be 
purchased, would, if purchased, have been actually subject 
to , and, consequently, they may be disentailed if freehold or 
leasehold, or of any other tenure except copyhold, or if money, 
subject to the provisions of the Act relating to the disentailment 
of freeholds; if copyhold, to those apphcable in the o^se of 
copyholds \ 

Where the propei’ty disentailed consists of leasehold l^nds 

(a) Thmky v Fettm, 14 App Gas. [h) Sxig B P Stats , 2nd ed p499 

61, P, 0 , JBtf ^tUementy Wth (t?) Dav Conv 4fch ed Vol. ml 

V. (1891) Z Oh 474. Pt ii p 39, n (y). * 
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for years absolute or determinable^ or of money, such lands or chaptee xxr 
money shall, as to the person in whose favour or for whose 
benefit the disposition is made, be treated as personal estate 
Leaseholds or money are to be disposed of by an assignment 
by deed to be enrolled, except in the case of bankruptcy, when 
the disposition is to be by the commissioner (trustee), and com- 
pleted by enrolment in manner directed by the Act in regard to 
lands not held by copy of court roll. 

It has been decided that where money representing land sold. Payment out 
and which is liable under the settlement or statute under which entailed 
it IS sold to be laid out in other lands to be entailed, is in Court, 
a disentailing deed is necessary before it wiU be handed over to 
the tenant m tail {cl) 

ii. — ^Bar of Eeversionary Estates Tail. — The effect of the en- Disposition 
actments above referred to is to enable a tenant in tail in posses- posses- 
sion of settled lands freely to bar his entail, so as to give to a sion 
mortgagee an effectual charge on the fee simple 

But, as regards estates tail in remainder or reversion, in order Disposition 
to retain to some extent the check which the old law placed on taiuOre- 
improvident dispositions by tenants in tail, the statute makes O^^^gOOnsent 
necessary to the vahdity of a disposition the consent of a ‘‘protec- o?protector^ 
tor ” in the place of the concurrence of the freeholder for life in 
possession, which was formerly essential to a common recovery. 

G-enerally speaking, this office is vested, by virtue of the statute, 
in the person taking beneficially (e) the first estate for years 
determinable on a hfe or hves or any greater estate (not being 
an estate for years) prior to the estate tail under the same 
settlement or will, whether by force of the actual limitations or 
by resulting use or trust, and an estate by the curtesy is a prior 
estate within the meaning of this enactment (/) 'When there 
are several owners of the prior estate, each of them is to be the 
sole protector as to his undivided share (g) 

Where a married woman is entitled to a prior estate for her Mamed 
separate use she alone is the protector ; otherwise, she and her 
husband together are the protectors. 

id) Re Broadwood'^s Settled Estates^ 628, 0 A 
1 Oh D 438 , Re Reynolds, 3 Oh D (/) 3 & 4 Will IV c 74, s 22 
61 (y) Ibid,B 23 BQ&Tnf nelly Boi~ 

(e) Re BndsotiU Contract, 8 Oh D R 20 Eq 194 

B B 2 
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Lessees, «SLc 


Poorer for 
settlor to 
appoint 
protector 


Lunatic 
protector, S^g 


Consent of 
protector 


Mode of 
giving con- 
sent 


As to copy- 
holds 


Lessees at a rent (A), dowresses (0 » trustees (1) (unless 

taking under a settlement made before tbe passing of the Act), 
are excluded from the office of protector 

Any settlor may, by the settlement, appoint any number of 
persons, not exceeding three, to he protectors of the settlement, 
and may give to any person or j)ersons, not exceeding three, a 
power of appointing by deed a protector in the place of a pro- 
tector dying or relinquishing the office (/) But no deed of 
appointment under such a power, or of relinquishment of the 
office, IS to be operative unless enrolled within six calendar 
months after its execution In case of death of one or more of 
several protectors appointed by the settlor or under a power, the 
survivors or survivor will he the protector (m). If they all die, 
the office will revert to the first owner of a prior life estate {n) 

In case of the lunacy of a protector, the Lord Chancellor, or 
other the person or persons entrusted with the care of lunatics (o ) , 
and m cases of treason or felony, or m cases of infancy, or if it 
be uncertain whether tbe protector be living or dead, the Court 
of Chancery is to be the protector { 2 ^) 

A protector cannot be controlled in the exercise of his discre- 
tion as to giving or withholding Ins consent (q) It would seem 
that a contract under seal by a protector to give his consent 
would be a sufficient consent under the Act, or might be specifi- 
cally enforced {)) A consent once given is irrevocable {s) 

The consent may be given by the disentaihng assurance 
itself, or by a distinct deed to be executed either on or at any 
time before the day on which the assurance is made, otherwise 
the consent will be void (t) And the consent, if given by a 
distinct deed, is to be considered absolute and unquahfied, unless 
expressly confined by the protector to a particular disentailing 
assurance {k) 

In the case of a legal entail of copyholds, if the consent of 
the protector is given by deed, tbe deed must be executed by the 
protector either at or before tbe time of making the sunender, 
and produced to the lord of the manor or steward, otherwise the 


(k) 3 4 WiU IV c 74, s 26 

it) Ibid , s 27 
(k) Ibid , s 31 
m Ibid , s 32 

(ffi) Bell V EoUhy, L E. 15 Eq 
178 

(«) Glarte v Chamberlin. 16 Cli E 
176 

W 3 & 4 Will IV. 0 74, s. 33 


(p) See ibid , and lie Wainw'i ight. 1 
Phil 268 ^ 

(S’) See Banles v Le Bes^ncer, 11 
Sim 527 ^ 

(>) Banles v Small. 36 ChiD 716, 
atp 7z4, 0 A ^ 

(s) 3 & 4 Will IV 0 74, , 

(<) Ibid , s 42 

(w) Ibid , s 43 I 
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consent will be void The consent, if not given by deed, must chapteb xxi 
be given by the protector to the person taking the surrender (a?). 

Where the estate tail in copyholds is equitable, if the protector Equitable 
gives his consent by a distinct deed, the consent will be void copyholds ^ 
unless the deed is executed by the protector either on or at any 
time before the day on which the deed of disposition is executed 
by the equitable tenant in tail ; and the deed of consent must 
be entered on the court rolls either at or before the entry of the 
disentailing deed (y). 

Where there is a protector, his consent to the disposition by Disposition 
the tenant in tail is necessary, whether the settled lands are of pro-" 
freeholds or copyholds (ss) ; otherwise, a disentailing assurance 
executed by the tenant in tail, though m all other respects in 
conformity with the Act, will be inoperative to confer more than 
a base fee, that is to say, an estate barnng the issue m tail, but 
not those entitled m remainder (a) 


iii. — Enlargement of Base Fee — ^A tenant in tail who has Enlargement 
created a base fee, and notwithstanding that he has parted with 
it, may by deed enlarge that base fee mto a fee simiile absolute 
after the death of the protector (Z»), or, during the protectorship, 
with the protector’s consent (c) ; and where the base fee becomes —by union 
united with the immediate remainder or reversion in fee in the m 

same lands, the base fee instead of being merged mto the greater fee , 
estate will, tpso facto ^ become enlarged (di) 

By sect 6 of the Eeal Property Limitation Act, 1874 (<=»), — byposses- 
where a tenant in tail has orea^ted a base fee, and any person by 
virtue of such assurance enters into and continues m possession 
or receipt of the rents and profits of the land, the remainders will 
he effectually barred at the end of twelve years from the time when 
the tenant in tail or his issue could, without the consent of any pro- 
tector, have barred the remainders under the stat. 3 & 4 Will lY. 
c 74 Where a conveyance to a purchaser comprised a base fee, 
and also a prior life estate, it was held that, until the deter- 
mination of the life estate, time did not begin to run in favour 
of the purchaser’s possession under the conveyance, so as to bar 
the remamders over (/) 

And where, for want of the consent of the protector, the dis- “ 


(se) Ibid , s 52 
Ibid , s 61 
( 2 ) See ibid , s 50 
Ibid , S 34 
(5) Ibid , s 38 
(^) Ibid , ss 35, 38, 


Ibid , s 39 

{e) 37 & 38 Vict c 57 See ry v 
Allen^ 7 De G M & G 426 , Morgan 
T Morgan^ L R 10 Eq 99 

(/) MilU V Capel^ L B> 20 Eq 
692, 
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Conveyance 
of fee under 
Settled Land 
Acts 


Security let m 
by subsequent 
fine or re« 
cDvery 


Yoidable 
estates con- 
firmed by 
subsequent 
disposition 


Defective 
assurance by 
bankrupt 
tenant m tail 


position by the trustee in hantruptcy under this Act has only 
the effect of creating a base fee, or the base fee only of the 
bankrupt is sold under the Bankruptcy Act, such base fee is made 
ipso facto to enlarge into a fee simple upon theie ceasing to be 
a protector ( fj) 

A tenant in tail after possibility of issue extinct, and a person 
entitled to a base fee, can exercise the statutory powers of a 
tenant for life so as to convey the fee simple of the lands by 
way of mortgage, for any purpose authorized by the Settled 
Land Acts iji) 

If, prior to 3 & 4 Will IV. c 74, a tenant in tail, whether in 
possession or reversion, made a mortgage security without fine 
or recovery, and afterwards levied a fine or suffered a common 
recovery, he let in the assurance, even against a pimchaser or 
mortgagee without notice (0* 

Where judgment had been obtained and execution had been 
issued against a tenant in tail in possession, so as in effect, by 
virtue of the statute 1 & 2 Viot c 110 s 13, to give to the 
creditor a charge similar to a mortgage of the base fee, the 
debtor was ordered, m a suit to realize the charge, to execute a 
disentailing deed, so as to wholly bar tbe entail and give full 
effect to the charge eieated by the judgment (j?) 

In respect of estates voidable through the defective assurance 
of a tenant in tail, sect 38 of that Act has mainly followed the 
common law, by enacting that a voidable estate, created in 
favour of a purchaser (or mortgagee) for a valuable considera- 
tion, shall (so far as a subsequent assurance by the tenant in 
tail can operate under the provisions of the Act) he confirmed by 
such assurance. But the statute has altered the common law, 
by introducing an exception in favour of a purchaser for valu- 
able consideration not having express notice of the first assur- 
ance, and consequently such purchaser, although he may have 
notice by imphcaHon of the defective assurance, yet, if he has not 
express notice, will not he hound by it. 

By sect. 62 of the Act it is enacted, that a voidable estate 
created by a tenant in tail (which term includes the person 


(g) Sects 60, 61 By the B A. 1883, 
s 56 (5), the provisions of the 3 & 4 
Will IV e 74, on this subject are 
extended to prooe^iings in bsmkruptcy 
under that Act 

(M 45 & 46 Viot c. 88, s 18 , 53 & 
64 Viot o 69, s 11 And see Mor^ 
s7md,U SeUM W. H (1893) 


130. See^ofijJ, p 391 
(t) Sunt V Gateler^ Poph 5, 6, 
StapiUm V StapiUon, 1 Atk 8 , Tourh 
Y Mand^ 2 Bro O C 650, Doe v 
Wtchelo^ 8 T R 214 , Lloyd v Lloyd. 
4 Dr & War 354 , Beoh v Walsh. 1 
Wils 276 ’ 

(j) T Dmeomhe, 20 Bear 398 
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entitled to a base fee, and wbo wonld have been actual tenant chapteb xsi 
in tail if the base fee had not been created), becoming bankrupt, " 
in favour of a purchaser for a valuable consideiation, shall be 
confirmed by the disposition of the trustee in bankruptcy (so 
far as the assurance can operate under the provisions of the Act), 
unless such disposition shall be made to a purchaser for a valu- 
able consideration vdthout express notice. And by the Act the 
trustee is directed to convey to purchasers the estates of bankrupt 
tenants in tail (7t), and the trustee is authorized ad inte^mv to 
receive rents and enforce covenants (7). 

And the like effect is given to the disposition by the trustee Death of 
after the bankrupt’s decease, as if he had been alive in the 
several cases mentioned in the clause, which seem to include all 
cases except the following where at the time of the bankrupt’s 
decease there is no protector , or where at the time of disposition 
there is ^ss^le who would be inheritable under the entail, and 
there is at the same time either no protector, or a protector con- 
senting or not consenting ; or where the bankrupt was tenant in 
tail entitled to a base fee, and there is at the time of disposition 
issue who would be inheritable under the entail, and a non-con- 
senting protector {m) In the last case the base fee would vest 
in the trustee by force of his appointment, under the Bank- 
ruptcy Act, 1883, ss 20 and 21, as it formerly passed under 
the general bargain and sale 

The bargain and sale of commissioners is now dispensed with Po^eis of 
as to copyholds, a power of appointment of copyholds being 
vested in the trustees of the bankrupt’s estate (n), and as to 
estates tail, the trustee in bankruptcy has the same powers as 
the tenant in tail (c) 

The sects 56 to 73, both inclusive, of 3 & 4 "Will IV o 74, 
are still in force, and were incorporated into the Bankruptcy 
Acts, 1849 and 1869, and are incorporated into the Bankruptcy 
Act, 1883, which gives to the trustee in bankiuptoy power to 
deal with any property to which the bankrupt is beneficially 
entitled as tenant in tail, in the same manner as the bankrupt 
might have dealt with it And it enacts that the sections above 
referred to shall extend and apply to proceedings in bankruptcy, 
under the Act of 1883, as if those sections were then re-enacted 
and made applicable in terms to such proceedings (o). 

(^) 3 & 4 Win ly 0 74, ss 56— im) Ibi ^ , s 65 
59. MBA 1883, s 50 (4) 

(Z) Ib%d , s 67 \o) Ihid , s 66 (5) 
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performance 
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In tlie case of a defective mortgage in 1841 "by a tenant in 
tail in remainder, who, after his bankruptcy and the death of 
the tenant for life, haired the entail, the confirmation by the 
commissioners in bankruptcy vested the fee simple in the 
mortgagee (p) 

lY , — Covenants to perfect defective Assurances by Tenants in 
Tail — It was decided under the old law that if the tenant in 
tail died before he had performed the necessary acts for barring 
the entail, the issue claimmg per fo) mean dom would not be 
bound to perfect the title of the purchaser or mortgagee (q) 

It has been seen that the Fines and Eecoveries Act (r) draws 
a distmetion between dispositions by tenants in tail resting in 
contract, which are not to be of any force under the Act, and 
interests actually created under the Act And by sect 47 of 
the Act it is enacted that — 

“ In cases of dispositions of lands under this Act by tenants in 
tail thereof, and also in eases of consents hy protectors of settle- 
ments to dispositions of lands under this Act by tenants in tail 
thereof, the jurisdiction of Courts of equity shall be altogether 
excluded, either on the behalf of a person claiming for a valuable or 
meritorious consideration, or not, m regard to the specific perform- 
ance of contracts, and the supplying of defects in the execution 
either of the powers of disposition given by this Act to tenants in 
tail, or of the powers of consent given hy this Act to piotectois of 
settlement, and the supplying under any circumstances of the want 
of execution of such poweis of disposition and consent respectively, 
and m regard to giving efieet in any manner to any act or deed by 
a tenant in tail or protector of a settlement which in a Court of 
law would uot be an effectual disposition or consent under this Act , 
and that no disposition of lands under this Act by a tenant in tail 
thereof in equity, and no consent by a protector of a settlement to 
a disposition of lands under this Act by a tenant in tail thereof in 
equity, shall he of any force unless such disposition or consent 
would, in case of an estate tail at law, be an effectual disposition 
or consent under this Act in a Court of law ” 

The effect of the 47th section is, that the Court cannot compel 
the issue in tail or the remainderman to carry out a contract by 
a tenant in tail to execute a disentailing assurance, or to remedy 
any defects in such an assurance (s) But there is nothing in 


(^?) JSanJcey v Mmtxn^ 49 L T 
660 

{q) SiapiUon v Slap%lt(m^ 1 Atk 8 
See £^80 Lit ss 46, 695, 712 And 
see oases cited p. 368, note(w) 


(r) 3 & 4 “Will IV 0 74, s 15, mte, 
p 366 

(s) Bankes v Sinall^ 36 Oh I) 73 6, 
C A See Milh v 37 Oli L* 
162 
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the Act to affect contracts as such, and aecoidingly, though a 
covenant for further assurance generally, or even a covenant to 
execute a disentailing assurance, will not operate to bind the 
issue in tail or the remainderman under the Act, yet, as against 
the tenant in tail himself, non-fulfilment of the covenant 
may support an action for damages, or for specific per- 
formance (t) 

In such eases the question is whether, upon the construction 
of the covenant, it was the intention of the parties, expressly or 
by necessary imphcation, to bind the tenant in tail to do all in 
his power to give to his mortgagee an effectual charge on the 
fee simple In Da vis v Tollemaclie(ii)^ the covenant was for 
further assurance generally in the usual form, and the Court 
refused, in a suit for specific performance, to compel the tenant 
in tail, who had become bankrupt, to exercise the power of 
disposition reserved to him by sect 64 of the Act by enlarging 
the estate conveyed by the mortgage In this case the mort- 
gage was not inrolled, but this point does not appear material, 
as the covenant, qu(i contract, did not depend for its meanmg or 
effect upon the provisions of the Act 

In a recent case, however (sr), where a tenant in tail in 
remainder barred his estate tail without the consent of the pro- 
tector, and conveyed the base fee so created to a purchaser, 
covenanting not only for further assurance generally, but also 
to execute every such disentailing or other assurance as should 
be reasonably required, the vendor was directed, by way of 
specific performance of that covenant, to execute a disentaihng 
deed so as to enlarge into a fee simple the base fee which was 
already vested in the purchaser It was argued that a covenant 
for further assurance is only a covenant to further and better 
assure such estate as is conveyed by the deed which contains the 
covenant ; but Cotton, L J , said that, whether that is so or not, 
under ordinary circumstances, may be a question, but that here 
there was an express contract to execute every such disentailmg 
deed as might be necessary in order to vest the premises, % e , 
the property conveyed, in the purchaser, his heirs and assigns 

Where the Court has power to compel the mortgagor tenant 
in tail to perfect the title, it will not point out what title the 

{t) BmTces v Small, 36 Cli U 716 («) 2 Jur N S 1181 

See Fet)6 y Buncombe, 7 Ha 24 (a;) Banhes y. Small, sup* 
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mortgagor shall make ; it will decree Hm to make such title to 
the moitgagee as he is capable of doing {y) 

>Sect 47 of the Act does not preclude the Court from rectify- 
ing the deed of disposition itself, on the ground of mistake or 
fraud, if it is shown that the instrument as executed and in- 
rolled does not carry out the intention of the paities (s) 

Similarly, wheie a disentailing disposition, duly executed and 
inrolled, sujQ5ciently expressed the intention to convey the fee 
simple in the entailed property, and clearly passed the in- 
terest of all conveying parties, the security was upheld, though 
the nature of the interests of the conveying parties were mis- 
undei stood by them and misieoited in the deed {a). 

To an action for specific peifoimance of a covenant by a 
tenant in tail in remainder to disentail the estate after the death 
of the tenant for life, judgment creditors of the tenant in tail, 
whose debts have been made charges on his estate under the 
stat 1 & 2 Yict. 0. 110, are not necessary parties {h) 

V, — ^Inrolment of Dispositions. — ^The Act further renders 
inoperative every assurance of freeholds effected under the 
Act (except certain leases), though otherwise effectual for 
disposing of the estate, unless it is inrolled in Chancery 
(now the Enrolment Department of the Central Office) within 
six months from the date of execution (c) 

Every consent of a protector to a disentailing assurance, if 
given by a distinct deed, is void unless such deed is inrolled in 
like manner, either at or before the time when the assurance is 
inrolled (</). 

In the case of copyholds, where a disposition by a tenant in 
tail is effected by surrender or by deed, the surrender, or the 
memorandum thereof, or a copy thereof, or the deed of disposi- 
tion, or the deed, if any, by which the protector shall consent, 
requires no iurolment otherwise than by entry on the court 
rolls (e) A disentailing assurance by a tenant in tail of copy- 
holds, if not entered on the court rolls of the manor withm six 
months after execution, is void (/) An indorsement by the 
steward that the deed was produced to him is not a sufficient 

S Sutton V Stone, 2 Atk 100 (d) Ibtd , s 46 

MuU-Dare v JSall-Dare^ 31 Ch. (^) Ihd , s 54 
J> 261,0 A {}) Many woody Foaier, ZQBe&T 1 , 

(a) Fvam v. Jones, Kay, 29 Gibbons v Snaps, 1 De Q- J & S 621 , 

{^) Feire t. Jkmeom&e, 7 Ha 24. Gmn r Faterson, 32 Oh D 96, O A 

(c) S & 4 WiH. IT c 74, s. 41. ’ 
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inrolment {g) If the protector consents hy deed, such deed chaptee txt 
must be executed by him and produced to the lord or his 
steward at or before the time when the surrender is made by 
which the disposition is effected, or otherwise the consent will 
be void (h) The consent, if not given by deed, must be given 
by the protector to the person taking the surrender, and provi- 
sion IS made for evidencing the fact of the consent having been 
given, (1) out of Court, or (2) m Court (i) 

A disentailing assmance may be mrolled within six months 
after execution, notwithstanding the death of the tenant for 
life who executed it (1) 

Every mrolled deed operates and takes effect as from the date Relation back 
of its execution, with the exception that every such deed shall deeds 
be void as against a purchaser for valuable consideration claim- 
ing under a deed, although subsequently executed, if such sub- 
sequent deed shall be the fiist inroUed (/). 

Sect 59 of the Act contains provisions as to the inrolment of 
deeds of disposition of freeholds, and entry on court rolls of ruptcy 
deeds of disposition of copyholds, and of deeds of consent, in 
the case of the bankruptcy of tenants in tail. 

Having regard to these provisions, it is obvious that it is of Precautions 
the utmost importance to a mortgagee of disentailed lands to -by mortgagee 
see that his security is rendered effectual as against subsequent 
mortgagees of the same lands by an immediate inrolment of his 
assurance Indeed, he ought not to part with his money until 
the assurance has been enrolled, nor until he has ascertained 
that up to the time of actual inrolment no other assurance of 
the mortgaged lands by the tenant in tail has been mrolled. 

These precautions will prevent the mortgagee’s secuiity from 
being prejudiced by any dealing with the property of which he 
has not express notice , for none of the provisions m the Act 
respecting voidable estates have the effect of conjBrming them 
against purchasers for value without notice. As the inrolment 
of a disentaihng assurance relates back to its execution, it 
follows that mtermediate conveyances by the persons deriving 
title under it will have their fuU effect. 

{g) BoydY Fawle, U W R 1009 (h) MeBim, 14 Ir Ob R 462 

(A) 3 & 4 "Will IV c 74, s 51 (Z) 3 & 4 Will IV c 74, s 74 

(t) Ihd , s 52 
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CHAPTEE XXII 

OP MORTGAGES BY LIMITED OWNERS UNDER POWERS. 

Section I 

Of Mortgages under Express Powers of Mortgaging 

i, — Express Powers of Mortgaging in Settlements and Wills — 
The express powers of mortgaging which, before the passing of 
the Settled Land Act, 1882 (a), were not nnfreqnently inserted 
in stnct settlements of real estate by deed or will were, according 
to the general piactice, given to the trustees of the settlement, 
not to the tenant for life , but, usually, such powers were made 
exereiseable by the direction or with the consent of the tenant for 
life, if of full age, and then only for certain specified purposes, 
such as providing money for raising portions, renewal of leases, 
enfranchisement of copyholds, equality of exchange, or paying 
off incumbrances Powers of mortgaging are even now some- 
times inserted in such settlements, where money is likely to be 
reqmred for purposes other than those for which tenants for hfe 
are by statute empowered to raise money by mortgage of the 
settled lands (6) ; but the consent of the tenant for life is now 
necessary to the exercise by the trustees of any such power (c) 

If a tenant for life with power to lease for such number of 
years and upon such terms as he shall think fit ’’ (c/), or think 
reasonable and proper ” (e), mortgages by demise for ninety-nine 
years, at a peppercorn rent, such mortgage is a charge on the 
inheritance ; the lease is not mvahd on the ground of a supposed 
or real hardship on the remamderman, as the power is left to 

(a) 45 & 46 Vict c 38 Vict c 18, s 6 

(5) See zbtd , s 18, and the Settled {d) Bheehy y Zoid Mmherm. 1 H 
Land Act, 1890 (o3 & 64 Vict o 69), L 0 676 , T<ilhot v Tipper. 
s 11 427 

{<?) 46 & 46 Vict c 38, s 18 See (<?) Mostyn y Imcastez, 23 Gh. D 
as to seveiral tenants for life 47 & 48 583 C A. 
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the discretion of the tenant for life, who may execute it for his chapteb xxn 
own benefit 

A tenant for life, with power to renew leases for lives on the Mortgage of 
usual rents and to take fines, may mortgage his interest, includ- 
ing the fines, for his own benefit (/). 


ii. — Exercise of Power after Alienation. — The power of a Exercise of 
tenant for life to sell or mortgage (^), or to consent to or direct tenlS f^life 
a sale or mortgage (A), expressly limited to him under a settle- who has 
ment, will not, as a rule, be destroyed by the alienation or charg- 
mg by him of his life interest under the settlement And it 
makes no difference whether the alienation of the life interest is 
by the act of the tenant for life or by operation of law, but m 
such case the power cannot be exeicised except with the consent 
of the trustee in bankruptcy (i) 

If, however, it clearly appeals from the language of the deed 
whereby the power is created that it is intended to be exercise- 
able by the tenant for life only so long as he retains possession 
of his life interest, or, d if the power contains an express 

statement to that effect, a charge or alienation by him of his 
interest under the settlement will destroy the power (A,) 

In Long v Ranlin (/), where the question was, whether a 
power of leasing in the tenant for hfe was destioyed by his 
charging his life interest to secure an annuity, the above propo- 
sition was recognized, on the ground that *‘he who gives the 
power may give it with what qualifications he pleases ” 

Where the question is, whether a power to sell or mortgage 
or to consent to or direct a sale or mortgage is destroyed or 
not by an alienation by the tenant for life of his hfe interest, 
the fact that in such alienation the power was expressly reserved 
is wholly immaterial (in) 

Where the tenant for life has parted with his life interest, it Wlietlier con- 
does not appear to be necessary, in a subsequent exercise of his 
power by the tenant for life, that the concurrence of the alienee necessary 


(/) Simpson V. Bathmstf L R 5 
Ch A 193 

(g) Jones v Winuood, 3 M & W 
^66 y 8 C y 10 Sim 150 
{h) SoldsiJOQ'i til V Goosoy 29 Beav 111, 
JSisdell y Hammeishy, 31 Beav 26 n , 
WahneJey^ Butter icorthy 4lj J N S 
Oh 253, Wat burton Y JFarny 16 Sim 
625 , Alexaoide) v MillSy L R 6 Ch 
A 124 


(t) Me Coopeiy Cooper v Slight, 27 
Ch D 665, Me Bedinqjield and 
jmy’s Contract, (1893) 2 Oh 332 
(A,) Saswell v Saswell, 2 Be G F 
& J 456 , Bullock V Thorne, 1 Moo 
615 And see Alexander y Mills, sup , 
at* n 1 33 

(/) Sug Powers, 8th ed 58, and 
App at p 895 

(w) Mexandc’i y . Mills, sup 
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CHAPTEE xxn, of the life interest should he obtained, proyided the rights of the 
alienee are not prejudiced (;^) 

But, upon the principle that a man may not derogate from 
his own grant, an exercise of a power by a tenant for life, who 
has parted with or charged his life interest, will be valid only so 
far as it does not prejudicially affect the estate of the alienee (o) 
If the exercise of the powei would interfere with the rights 
of the alienee of the hfe interest, the power is not extinguished, 
but merely suspended, and may be exercised with the consent 
and concurrence of the ahenee, who may re-convey to the tenant 
foi life or join in the eonv^ance to the subsequent purchaser 
or mortgagee (p). 


Section II 

Of Mortgages by Limited Owners, etc. under Statutory 
Bowers for Special Purposes 


Statutory 
powers of 
inortg*age 


Liability of 
mortgagees 
to see to ap- 
plication of 
moneys ad- 
■v anced 


i, — Generally — ^Numerous statutes, of which the principal are 
briefly noticed in the following pages, have been from time to 
time passed conferi mg powers of mortgaging settled property 
on limited owners, and on behalf of persons under disability for 
specified pui poses, these statutes generally contain particular 
forms of mortgage enforced or recommended by authority of 
Parliament , but if a statutory mortgage is contemplated, 
reference must be made to the particular Act in question for the 
requisite information (q). 

Questions on the liability of a j)urebaser or mortgagee under 
an Act of Parhament to see to the apphcation of his money do 
not often arise, as a proper clause of indemnity is always inserted 
in well-drawn Acts But, in the absence of any such clause, it 
seems that a purchaser or mortgagee will be bound to see that 
the money he advances is applied for the purposes of the Act, 
notwithstanding that he pays it into the hand appointed hy the 
Act to receive it (/). 


(«) Mardalef v 26 CR D 

417, at pp 422, 424 
(o) West V Bermy, 1 R & My 431 , 
V Lwd Menley, M*C1. k Y 302 , 
Stewart v Mai qms of Donegal^ 2 J k 
Lat 636, Goodrtght v Cato?, Doug 
477 , Almander v M%lUy L R. 6 Oh 
A 124 


(p) Wahneshyy^ Butte? worth, ^ la J 
N S 263 , Alexandm y Milk, L R 
6 Ch A 124 , Be Bedmgfleld and 
Sen mg'* s Contract, (1893) 2 Ch 332 
{f) As to land charges undei various 
statutes made otherwise than hy way 
of mortgage, see post, pp 1378 $t seq 
(y) Coiterell v Sampson, 2 Vem 6. 
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ii. — Mortgages under Inclosure Acts — By tlie General chaptes xm 
In closure Act {s), husbands, guardians, trustees, committees, Guardians, 
or attorneys of any owners of allotments and exchanged lands, 
being under coverture, minors, lunatics, beyond the seas, or 
under any other disability, and any of such owners, being expenses 
tenants m tail, or for life or lives, or yeais determinable on a 
life or lives, or any other contingency, or otherwise interested, 
as therein mentioned (except rectors or vicars), may charge 
such allotments or exchanged lands with such sums, not exceed- 
ing 51 per acre, as the Inclosure Commissioners (f) shall, hy 
their award, adjudge necessary to defray their shares of the 
charges and expenses incident to the obtaining any Inclosure 
Act and carrying the same into execution, and of charging the 
lands, and may mortgage or otherwise subject tbe lands to be 
charged to the person advancing the money foi any term of 
years; or in case any peison in possession, liable to a share of 
the expenses, shall choose to advance the money, then the com- 
missioners may, by deed attested hy two witnesses, mortgage or 
otherwise subject the lands to such peison paying the same for 
any term of years for the payment of such sum, with interest to 
commence on the termination of his right m the piemises ; and 
such deed is to contain a covenant to pay and keep down the 
interest, so that no person shall be hahle to pay arrears of 
interest other than for six calendar months preceding the time 
when his title to possession shall have commenced 

These provisions are in substance re-enacted and extended by Power to 
sect 133 of the General Inclosure Act, 1845 (u), which provides 
that tenants for life or in tail, or for any other estate of free- 
hold or inheritance, and their husbands, guardians, &o , in case 
of disability or incapacity, and trustees, or feoffees for charitable, 
parochial, or other uses, or the majority of them, with the 
consent of the Commissioners (t), and incumbents, with the 
consent in writing of the bishop of the diocese, and the patron 
of the benefice, may charge their allotments with any money not 
exceeding 51 per acre towards their respective proportions of the 
inclosure expenses, and for securmg the repayment of such 
money, with interest, may mortgage or demise their allotments; 
provided every such mortgage or demise, by or on behalf of a 

(s) 41 Geo- III 0 109, s 30 Sum- general Inclosure Act 
lar powers of mortgaging were com- (^) Now the Board of Agriculture 
monly inserted in the particular In- See 52 & 63 Viot c 30 
closure Acts passed previously to the (m) 8 & 9 Yict o 118 
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person entitled for life, shall contain a coYenant to keep down 
the interest during his hfe, so that no subsequent owner shall 
be liable to moie than six months’ arrears accrued previous to 
the time when his title shall accrue or commence , and, in the 
case of a benefice, the incumbent is to keep down the interest, 
and also to repay, in reduction of the principal, one thirtieth 
part of the money every year, until the whole be repaid ; and 
every such mortgage is to he valid in law for the purposes of 
the Act, and every such mortgagee and his assigns is to have 
the like remedies in case of non-payment as are usual in the 
case of mortgages of a like nature. 

By the statute 11 & 12 Vict c, 99, s 8, it is provided that 
on mortgage of allotments the money shall be paid to and 
applied by the commissioneis, and their receipt shall he a 
sufficient discharge for the money. 

By the statute 20 & 21 Vict. c 31, ss 7, 8, on an exchange 
or partition, the disproportion m value of allotments may be 
compensated by a rentcharge, provided the deficiency in value 
does not exceed one-eighth of the actual value of the land. 

The concurrence of the commissioners in a mortgage by a 
tenant for life or in tail is not required by the Act It is 
sufficient that they have certified the amount to be raised , but 
in order to obtain from them a recognition of the fact of their 
having given their certificate, it is desirable that they should 
join m the mortgage 

If a tenant for life advances money for expenses under an 
Inclosure Act, and dies without having taken a mortgage on 
the estate, his executors will be entitled to have the charge 
raised (u?). 

iii. — ^Mortgages for Eedemption of Land Tax — ^The Land Tax 
Redemption Act (?/) provides that, for the purpose of redeeming 
land tax on lands belonging to individuals, the persons in 
possession, but not having the absolute estate, and persons 
beneficially entitled to the rents and profits (except tenants 
at rack rent and Crown tenants), may sell part of such lands 
or may mortgage the same, or grant any rentcharge to the 
amount of the land tax . sect 51. Tenants in tail in England 
may convey by deed enrolled: sect. 52 And committees, 

{af) IkinhwaUr v. Coomhe, 2 S & St. 42 G-eo III c 116, s 51. 
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guardians, executors, and administrators or trustees may sell or chaptee xsn 
mortgage on behalf of persons under disability : sect 53 Such 
sales or mortgages of estates in England are to be made under 
the authority of two of the commissioners for the time being 
acting in the execution of the Act, to whom one month^s 
previous notice of the intended sale or mortgage must be given, 
with a schedule stating the interest of the party desirous of 
selling or mortgaging, the name of the remamderman, and the 
particulars of incumbrances affecting the property . sects 54, 55. 

Prior mortgages are not to be affected by mortgages under this 
Act, except as to interest ; and they are to be entitled according 
to their priorities to advance the money required for the re- 
demption of the land tax in preference to all others • sect 114 
All mortgages under this Act are to be enrolled within six 
months if the consideration exceeds 200/ : sect 19 Proof of 
the execution of the mortgage deed by the commissioners is to 
be sufficient evidence that all requirements of the Act were duly 
complied with • sect 120. 

Where the tenant for life has redeemed the land tax, the Redemption 
remainderman can compel his representatives to receive the con- 
sideration money and clear the estate (s) 

Where leaseholds are settled after redemption of the land Leaseholds 
tax, the charge of the land tax does not pass, but remains in 
the settlor (a). 

Where a lessee agreed to pay the land tax, and it had been Redemption 
redeemed by the landlord, the lessee was still hable to pay the 
amount (5). 

The surplus sale moneys of land sold for redemption of land Smplus sale 
tax may be applied in discharge of incumbrances (<?), but not in 
repairs or improvements (d). 

iv.' — ^Mortgages for En&anchisement of Copyholds. — ^By the 
Copyhold Act, 1858 (c), lords and tenants of copyholds were ^?^chise- 
empowered, with the consent of the commissioners, to charge 
manors and enfranchised lands respectively with the considera- 
tion or compensation for commutation or enfranchisement, and 
the expenses incident to the same ; every such charge is to be 
made by a certificate of charge under the seal of the commis- 

(z) Comem Y Sarria^ 12 Q B 726. (e) 42 Geo III o 116, s 100 

la) Marne y Moorsom, L R 3 Eq. Id) JRe Mtker Stoicey Vtcatage^'h R 

91 17 Eq 166 

{h) Murray v Tarket, 19 Beay 305 («) 21 & 22 Vict c 94, ss 21—37 

VOL I R C C 
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cHAPTEB sxg sioners, and to be transferable by indorsement. The forms of 
Priority of ceitifieate and transfer are given in sects. 36 and 37. By 
charge gg provided that any such charge under 

that Act should bo a first charge^ having priority over all in- 
cumbrances affecting the land, except tithe commutation rent- 
charges, and statutory drainage charges. 

By sects 23 and 24 of the Copyhold Act, 1887 (/), it was 
enacted as follows : — 

‘‘It shall be lawful for the owner of any land enfranchised under 
the Coj)jhold Acts, although his estate may be only a limited estate, 
to charge the land enfranchised with the compensation money paid 
for such enfranchisement, and also with the expenses attending 
such enfranchisement, or with any part thereof respectively, with 
interest thereon not exceeding five pounds pei centum per annum, 
or by way of terminable annuity calculated on the same basis 
Any and every such charge may he hy deed by way of mortgage 
with, under and subject to the provisions of the Conveyancing and 
Law of Proxieity Act, 1881 and shall be a first charge on the 
land, and shall have such priority as by the thirty-third section of 
the Copyhold Act, 1858 (h), is assigned to the charges there expressed 
to be first charges , and any moneys already invested or previously 
secured ox charged on such land may be continued on the secmity 
of the same, notwithstandmg the imposition of the said charges 
under the Copyhold Acts 

‘‘ Any expenses paid by a lord m proceedings under the Copyhold 
Acts may be charged either on lands settled to the same uses as the 
manor or on rent-charges aiising out of other enfranchisements 
within the manor, and every such charge shall be by deed by way 
of mortgage with, under and subject to the provisions of the Con- 
veyancing and Law of Property Act, 1881 

AcFi 894 earlier Copyhold Acts are repealed by the Copyhold 

Act, 1894(^)5 but so as not to affect any deeds, instruments, 
charges, &e having effect under any enactment repealed by this 
Act. 

The Act of 1894 contains the following provisions with 
regard to raising money for enfranchisement . — 

Charge ior Sect. 36.' — “ (1) Where an enfranchisement is effected under thia 
money and^ tenant may charge the land enfranchised with all money 

forexpensesof compensation or consideiation for the enfran- 

tenant, chisement, and with his expenses of the enfranchisement, or with 
the consent of the lord, with any compensation payable, or with 
any part thereof respectively. 

‘‘ (2) Where land is conveyed as the consideration for a voluntary 
enfranelnsement under this Act, and the person conveying the land 


(/) 50 & 61 Vict c. 73 
(^) 44&46Tict 0 41 


21 & 22 Vict c 94, set out mp» 
{«) 57&58Tict.c.46. 
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is absolute owner of the land conveyed, be may charge the land chapter sxii 
enfranchised with such reasonable sum as the Boaid of Agricultuie - 

consider to be equivalent to the value of the land conveyed, and 
with the expenses of the conveyance* 

(3) Where a lord purchases under this Act a tenant’s interest 
in land, he may charge the land purchased, and the manor and any 
land settled therewith to the same uses, with the purchase-money 
and the expenses of the purchase. 

(4) When a charge may be made under this section, the 
expenses of the charge may be made included in the charge 

(5) A charge under this section may be for a principal sum, 
and interest thereon, not exceeding five per cent per annum, or 
may be by way of terminable annuity calculated on the same basis. 

‘‘ (6) A charge under this section may be by deed by way of 
mortgage, or by a certificate of charge under this Act 

(7) A charge under this section shall be a first chaige on the 
manor or land subject to the charge, and shall have piiority over 
all incumbrances whatsoever afiecfaing the manor or land, except 
tithe rentcharge, and any charge having priority by statute, not- 
withstanding that those incumbrances are prior in date, 

(8) Any money secured on land may be continued on the 
security thereof, notwithstanding a charge under this section ” 

Sect 37 — (1) Expenses incurred by a lord m proceedings under Charge for 
this Act may — lord’s ex- 

‘^(a) be paid out of any consideration or compensation money 
(where it is a gross sum) ansmg m respect of the pro- 
ceedmgs; or, 

(b) be charged, together with the expenses of the charge, on 
the manor, or on land settled to the same uses as the 
manor, or on any rentcharge arising in respect of the 
proceedings, or m respect of any enfranchisement made 
under this Act within the manor 


(2) A charge under this section shall be by deed by way of 
mortgage, or by a certificate of charge under this Act, 

“ (3) This section does not apply to the expenses of a purchase 
by the lord of a tenant’s interest under this Act.” 

Sect 38 If a tenant or person claiming to be tenant pays any Charge for 
money in respect of the compensation or consideration for an coHsxderafaon 
enfranchisement under this Act, and is afteiwaids evicted from the ^^ant’afatle 
land enfranchised, he may claim against the land enfranchised the proyes had. 
amount of the money, or so much of it as is not charged on the 
land under the other provisions of this Act, and that amount shall 
be a charge on the land with interest thereon at the rate of four 
per cent per annum from the date of the eviction ” 

Sect 39. <<If a mortgagee pays under this Act any compensation Charge for 
or consideration money or expenses in respect of an en&anchise- ^oney paid 
ment of or redemption of a rentcharge on the mortgaged property, ga&e©* 

the amount so paid shall be added to his mortgage, and the mort- 
gaged property shall not be redeemable without payment of that 
amount and interest thereon.” 


c c 2 
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Section III. 

Of Mortgages under the Settled L4.nd Acts. 

i, — ^Power for Tenant for Life to Mortgage Settled Lands — 
Powers of mortgaging settled lands are conferred upon tenants 
for life thereof by sect 18 of the Settled Land Act, 1882 {j), 
for the purposes mentioned in the section, which is as follows . — 

** Where money is required for enfranchisement, or for equahty 
of exchange or partition, the tenant for life may raise the same on 
mortgage of the settled land, or of any part thereof, by conveyance 
of the fee simple or other estate or mterest the subject of the settle- 
ment, or by creation of a term of years m the settled land, or other- 
wise, and the money raised shall be capital money arising under 
this Act ” 

These powers are extended by sect. 11 of the Settled Land 
Act, 1890 (A), whereby xt is provided that — 

(1 ,) Where money is required for the purpose of discharging an 
incumbrance on the settled land or part thereof, the tenant for life 
may raise the money so required, and also the amount properly 
required for payment of the costs of the transaction on mortgage of 
the settled land, or of any part thereof, by conveyance of the fee 
simple or other estate or interest the subject of the settlement, or by 
creation of a term of years m the settled land, or any part thereof, 
or otherwise, and the money so raised shall be capital money for 
that purpose, and may be paid or apphed accordingly 

(2 ) Incumbrance in this section does not include any annual 
sum payable only dunng a life or hves, or during a term of years 
absolute ox determinable.” 


In addition to the powers of mortgaging conferred upon him 
by the above sections, the tenant fox life on a sale, exchange or 
partition, where there is an inoumbrance affeotmg land sold or 
given in exchange, or on partition, with the consent of the 
incumbrancer, may charge that incumbrance on any other part 
of the settled land, whether already charged therewith or not, 
in exoneration of the part sold or so given, and, by conveyance 
of the fee simple or other estate or interest the subject of the 
settlement, or by creation of a term of years in the settled land, 
or otherwise, make provision accordingly” (^, 

{j) 46 & 46 Viot c. 38, s. 18 
(k) 63 & 64 Viot. c. 60, s. 11. 


{1) 46 & 46 Viot. 0 38, s 5 
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The expression “ any other part of the settled land is ex- cm.rTEB xxn 
tended to “ land acquired hy purchase or in exchange, or on 
partition” (m). 

Moneys arising from one part of a settled estate may, under 
this Act, he applied in discharge of incumbrances on another 
part {n)» 

A tenant for life is also empowered, by sect. 31 of this Act, to Power of 
contract to make a mortgage, and to vary or rescind the same to^^ter mto^^ 
with or without consideration, provided that any such considera- contracts 
tion, if paid in money, is to be capital money arising under the 
Act. It is obvious that the mortgage so contracted to be made, 
varied or rescinded, means a mortgage for a purpose authorized 
by the statutory powers 


ii. — ^Definitions for the Purposes of the Acts. — The Settled Definition of 
Land Acts, 1882 to 1890, are to be read together as one 
Aot(o), and the following provisions (p) limit the meaning 
which is attached to the word settlement ” by these Acts • — 


** (1 ) Any deed, will, agreement for a settlement, or other agree- 
ment, covenant to surrender, copy of court roll, Act of Parhament, 
or other instrument, or any number of instruments, whether made 
or passed before or after, or partly before and partly after the 
commencement of this Act, under or by virtue of which instrument 
or instruments any land, or any estate or interest in land, stands 
for the time being hmited to or in trust for auy persons by way of 
succession, creates or is for purposes of this Act a settlement, and 
is in this Act referred to as a settlement, or as the settlement, as 
the case requires 

(2 ) An estate or interest in remainder or reversion not disposed 
of by a settlement, and reverting to the settlor or descending to the 
testator’s heir, is for purposes of this Act an estate or interest 
coming to the settlor or heir under or hy virtue of the settlement, 
and comprised in the suh 3 ect of the settlement.” 


The question as to whether several instruments constitute one 
or more ‘^settlements” has been before the Courts for decision 
in several oases, particularly with reference to the application of 
capital moneys in improvements (q). 


43 cL D 84, 95 SeeOlaiker Thom- 
tony 35 Oh D 307 

(o) See 53 & 64 Viot o 69, s 2 
{p) 45 & 46 Vict c 38, s 2 
. (?) Wheelwright v Walker, 23 Oh 

D at p 759 , Me Marie and WehterU 
Contract, 24 Qh, D 144 , Knowles' 


BettUd JSstafes, 27 D 707, Me 
Wi ight's Trustees and Marshall, 28 Oh 
D 93 , Me Lord Stamford's Settled 
JSstafes, 43 Oh D 84 , JZe Mundp's 
Settled Msfates,{lS9l) 1 Oh 399,0 A , 
Me JByng's Settled JSstates, (1892) 2 Oh 
219 , Me Marquis of Aileshmy and Loid 
Xveayh, (1893) 2 Ch 345, Me Ft erne, 
Freme t Logan, (1894) 1 Oh 1, 0 A. 
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Definitions of 
land,” 

** tenant for 
Me,” &e 


Meaning of 
^‘po^ssession ” 


Emimeration 
of other 
limited 
owners to 
have powers 
of tenant for 
Me. 


Sect 2 of tlie Act of 1882 contains tlie following further 
definitions for the purposes of the Act : — 

(o ) Land, and any estate or interest therein, which is the sub- 
ject of a settlement, is foi pmposes of this Act settled land, and 
IS, m 1 elation to the settlement, referred to in this Act as the settled 
land 

(4 ) TIio deteimination of the question whether land is settled 
land, for j)ni poses of this Act, or not, is governed by the state of 
facts, and the hmitations of the settlement, at the time o*f the 
settlement taking effect 

(5 ) The person who is for the time being, under a settlement, 
beneficially entitled to possession of settled land, for his life, is for 
pui poses of this Act the tenant for life of that land, and the tenant 
for life unclei that settlement 

(6 ) If , in any case, there are two or more persons so entitled as 
tenants in common, or as joint tenants, oi for other concuirent 
estates oi interests, they together constitute the tenant for hfe for 
pui poses of this Act 

(7 ) A person being tenant for hfe within the foregoing defini- 
tions shall be deemed to be such notwithstanding that, under the 
settlement or otherwise, the settled land, or his estate or interest 
therein, is incumbered qr charged in any manner or to any extent ” 

“Possession,’^ by sub-sect. 10 (1) of this section, includes 
“receipt of income,” and “income” includes “rents and pro- 
fits,” and, therefore, an equitable tenant for life answers the 
description in suh-sect. 5, and is capable of exercising the 
statutory poweis (r). 

The right to possession must be immediate, and not in rever- 
sion or expectancy (s). And it seems that a person whose life 
estate is preceded by a term of years vested in trustees for 
management of the property, &o., is not a tenant for life within 
the meaning of the Acts (t). 


iii. — Persons having the Powers of a Tenant for Life — ^By 
sect 58 of the Act of 1882 it is enacted as follows . — 


“ (1.) Each person as follows shall, when the estate or interest of 
each of them is m possession (w), have the powers of a tenant for 
life under this Act as if each of them were a tenant for hfe as 
defined in this Act (namely) . 

“ (i ) A tenant in tail, including a tenant in tail who is by 


(») Jie Moiffmit 24 Oh D 114, 
l^ayUr v SpendlcCs Oonhaet^Z^ Oh D 
217* And see Me Athxmon. Atlutson 
V Miuce, 31 Ck D 677 
(jj) Me Jones f 26 Oh D at p 741, 
Me At&msoHt Aikwsou v Btuce, sup 
(0 Me Ohtheroe MstuU, 31 Oh D 


140 , Me Sti angways^ JSuJchy v. 
SUangways, 34 Oh D 423 
(i() Me Jones, 26 Oh D 736 , Me 
Glitheioe Estate, 31 Oh B. 135, Me 
SUangways, JSheTcley v StrangxjuaySf 
34 Oh B 423 , Me Atkinson, Atkinson 
Y Mrtm, 31 Oh. B. 577. 
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Act of Parliament lestramed from bairing or cefcpt- cha.ptee xsii 

mg his estate tail, and although the reveision is in the 

Cro^n (a?), and so that the exercise hy him of his powers 
under this Act shall hmd the Crown, hut not including 
such a tenant in tail where the land in respect wheieof ho 
is so restrained was purchased with money provided hy 
Parhament in consideration of puhhc services (y) * 

(ii ) A tenant in fee simple, with an executory hmitation, gift, 
or disposition ovei, on failuie of his issue, or in any other 
event (z ) . 

“ (iii ) A person entitled to a hase fee, although the reversion 
IS in the Crown, and so that the exercise hy him of his 
powers under this Act shall hind the Crown : 

(iv.) A tenant for years determinahle on life, not holding 
merely under a lease at a rent (a) * 

(v.) A tenant for the life of another, not holdmg merely under 
a lease at a rent (&) : 

(vi ) A tenant for his own or any other life, or for years deter- 
minable on hfe, whose estate is liable to cease in any 
event during that life, whether hy expiiation of the estate, 
or hy conditional limitation, oi otherwise, or to he defeated 
hy an executory hmitation, gift, or disposition over, or is 
subject to a trust for accumulation of income for payment 
of debts or othei puipose (c) 

(vii.) A tenant m tail after possibility of issue extinct . 

“ (viii ) A tenant hy the curtesy (d) 

“(ix.) A person entitled to the income (e) of land under a trust 
or direction for payment thereof to him dui mg his own or 
any other life, whether subject to expenses of manage- 
ment (/) or not, or until sale of the land, or until for- 
feiture of his interest therein on bankruptcy or other 
event (y) 

^^(2 ) In every such case, the piovisions of this Act referring to a 
tenant for hfe, either as conferring poweis on him or otherwise, 
and to a settlement, and to settled land, shall extend to each of 


(a:) This removes a restnction cre- 
ated by 33 & 34 Hen VIII c 20, and 
maintained by 3 & 4 Will IV c 74 
The powers of a tenant for life are 
accordmgly exerciseable as regards the 
lands entitled in perpetuity of the 
Earldoms of Shiewsbury and Aber- 
gavenny, and of the Dukedom of 
Marlborough See He Duke of MarU 
lo7 0 iigh JSstates, 8 T L R 179, 582 
{y) The estates of Earl Nelson and 
the Duke of WeUrngton cannot be sold 
under this Act 

(z) See HeMoigany 24 Oh D. 114 , 
He James'^ Settled Dstates, 32 W R* 
898, He Motshead^s Settled JSstcsieSy 
W H (1893) 180. 

{a) a!s to the construction of this 
clause, see He KazWs Settled Dsfate, 
29 Oh D 78 

(5) See He AthertoUy W N (1891) 
85 


(c) See He QUthcroe Estate, 31 Oh D. 
135, He Stiangways, IIickleyY Stiang* 
uays, 34 Oh D 423 See, also, WiU 
hams V Jenkins, (1893) 1 Oh 700 
(ef) For the puiposes of this Act, 
the estate of a tenant by the curtesy 
IS to be deemed an estate arising under 
a settlement made by his wife See 
the Settled Land Act, 1884 (47 & 48 
Vict c 18), s 8 

(e) See He Jones, 26 Oh D 736 , He 
Smne^s Settled Estate, 39 Oh D 89 , 
He Hoeock and Piaiikeid's Contract, 
(1896) 1 Ch. 302 

(/) As to “ expenses of manage- 
ment,’' see per Ohitty, J , in Clarke v 
Thornton, 35 Oh D. at p 311 , He 
Eo\ d Stamford* s Estate, 56 L T 484 
(y) See Wzlhams v Williams, 9 
W R 888, He Haynes, Kenip v 
Haynes, 37 Oh D 306 
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Ixifani 


Mamed 

woman 


Married 
"Women’s Pro- 
perty Act, 
1882. 


Infant 

mamed 

woman. 


the persons aforesaid, and to the instrument under which his 
■ estate or interest arises, and to the land therein comprised 

(3 ) In any such case any reference in this Act to death as 
regards a tenant for life shall, where necessary, be deemed to refer 
to the determination hy death or otherwise of such estate or interest 
as last aforesaid ” 

iv. — Mortgages of Settled Lands where the Owner is under 
Disability — ^An infant absolutely entitled to land is to be 
deemed tenant for life thereof (h ) ; and where a tenant for life 
is an infant, the statutory powers may be exercised on his 
behalf by the trustees of the settlement, and, if there are none, 
by a person appointed by the Court for that purpose (^) 

With regard to married women who are limited owners of 
settled lands, sect 61 of the Act of 1882 enacts as follows : — 

(1 ) The foregoing provisions of this Act do not apply in the 
case of a married woman. 

(2 ) Where a married woman who, if she had not been a married 
woman, would have been a tenant for hfe, or would have had the 
powers of a tenant for bfe under the foregoing provisions of this 
Act, IS entitled for her separate use, or is entitled under any statute, 
passed or to be passed, for her separate property, or as a/eme sole^ 
then she, without her husband, shall have the powers of a tenant 
for hfe undei this Act. 

(3 ) Where she is entitled otherwise than as aforesaid, then she 
and her husband together shall have the powers of a tenant for life 
under this Act 

(4 ) The provisions of this Act referring to a tenant for hfe and 
a settlement and settled land shall extend to the married woman 
without her husband, or to her and her husband together, as the 
case may require, and to the instrument under which her estate or 
interest arises, and to the land therein comprised 
^ ‘‘ (5 ) The married woman may execute, make and do aU deeds, 
mstruments and things necessary or proper for giving effect to the 
provisions of this section. 

‘‘ (6 ) A restrmnt on anticipation in the settlement shall not 
prevent the exercise hy her of any power under this Act ” 


This enaotment is materially affected by, and should he read 
in connection -with, the proTisions of the Married Women’s 
Property Act, 1882 (1), which was passed later in the same 
session 

If a mamed woman is an infant, this disability will prevent 
her [from exercising the statutoiy powers under this section ; 


(A) 46 & 46 Vict 0 . 38, s 69. 

(t) Ibtd , B 60, as to conseat 
on Wialf of infant, Dule of 


cam, 24 Ok I) 129 
I (A) 46 & 46 Vict 0 76 
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such powers will, however, he exeroiseahle on her behalf under xsn 

sects 59 and 60 of the Act (1) 

Inasmuch as a conveyance by a married woman under this Wlietlier con- 
section is made not by way of disposition under the Fines and JlluSes ac- 
Eeoovenes Act (m), but in exercise of a statutory power, it is 
conceived that the deed will not require acknowledgment, 
whether the power is exercised by herself alone, or by her and 
her husband together, and without regard to the date of her 
marnage 

Where real estate stood hmited to trustees upon trust for Restraint on 
a married woman for her life for her separate use without power 
of anticipation, and after her death to the use of such persons 
as she should by will appoint, and in default of such appoint- 
ment to the use of herself in fee, it was held that if she had 
not been a married woman she would have had the powers of a 
tenant for life under sect. 58, sub-sect (1) (ix), and accordingly 
that she could make a title as such to a purchaser (ji). 

But if a restramt on anticipation is annexed to an estate m 
fee simple of a married woman, who is of full age, there is no 
settlement, and she has not the powers of a tenant for hfe 
under the Act (o). 

With regard to lunatics who are limited owners of settled Lunatics 
lands, sect 62 of the Act of 1882 enacts that — 

Where a tenant for hfe, or a person having the powers of a Tenant for 
tenant for hfe under this Act, is a lunatic, so found by inquisition, lunatic 
the committee of his estate may, m his name and on his behalf, 
under an order of the Lord Chancellor, or other person mtrusted by 
virtue of the Queen^s sign manual vnth the care and commitment 
of the custody of the persons and estates of lunatics, exercise the 
powers of a tenant for hfe under this Act , and the order may be 
made on the petition of any person interested in the settled land, or 
of the committee of the estate ” 

It has been held that where an infant is of unsound mmd the 
case falls within the ordinary jurisdiction of the Court (p) 

By the Fines and Eecovenes Act (3 & 4 Will IV. c 74), s 91, 
it was provided that the Court of Common Pleas, in the case of 
a husband being a lunatic (whether so found by inquisition or 

(l) JB^earte v Qreenhank, 3 Atk 695 (o) Sates v Kest^rtony (1896) 1 Oh. 

See Sug Powers, 177 159 

(m) 3 & 4 Will IV c 74, ante, (p) Me Arrcwsmith, 4 Jiar N S 

p 316 1122 , Seall v Smith, L R 9 Ch 

(n) ReSocookandPrankei^sCentraet, A , Re Sdwards,lQ Qh D 605. 

(l&QQ'S 1 Oh 302 
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QZA-ETER sxa. not) may dispense witli his concurrence in any case in which 
his concurrence is required by that Act, or otherwise (g^), except 
where the Lord Chancellor or other persons entrusted with 
lunatics, or the Court of Chancery, shall be protector of a settle- 
ment in hen of the husband (r) In order to obtain the order 
of the Court, it must be shown that the land is actually contracted 
to be conveyed (s) 

A committee intending to exercise the statutory powers of a 
tenant for life must previously obtain the authority of the 
Court (t). 

Notice must be given by the committee to the trustees of the 
settlement, as in any other case of an intended exercise of the 
statutory powers (u). 

Settlem^b^ — Mortgages of lands settled on Trust for Sale — Where 

fS^saie. land IS settled by deed, wiU, or other instrument upon trust for 
sale, it seldom happens that it becomes necessary or is thought 
advisable to raise money by mortgage pending the sale for 
purposes authorized by the Settled Land Acts 

In such a case, however, it is provided by sect. 63 of the Act 
of 1882 that the person or persons, if more than one, concur- 
rently beneficially entitled to the income of the land, shall be 
deemed to be tenant for life thereof, and that the trustees for 
sale, or the persons by the settlement declared to be trustees 
thereof for the purposes of the Act, are to be trustees of the 
settlement But, by the Settled Land Act, 1884 (a?), where 
land is settled on trust for sale, the trustees may exercise any 
powers of mortgaging, or other powers given to them by the 
settlement, without the consent of the tenant for hfe, unless 
required by the settlement; and the tenant for hfe cannot 
exercise his statutory powers over lands so settled without the 
leave of the Court. An order of the Court giving such leave 
may be registered as a Its pendem, and, until rescinded or varied, 
has the effect of suspending all powers of the trustees, in respect 
of which leave is given, created by the settlement. No person 
dealing with the trustees is to be affected by an order giving 
leave, unless it is duly registered as a hs pendens. 

(^) Me Murphij, 4 Man. & Gr 635 , {t) Me MayU Settled Betates, 25 Oh 

Me Turner, 3 0 B 166 B 464 

(r) See Me GaitsMl, 40 Oh B 416 (m) Me Taylor, W N* (1883) 95. 

{«) Me Graham, 18 W. R 762 (a?) 47 & 48 Vict c 18, ss 6, 7. 
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vi, — ^Matters relating to the Exercise of Powers of Mortgaging ohambb xsn. 
by Tenants for life.- 
1883 ( 2 /), that— 


-It is provided by sect. 53 of the Act of Tenant for 

life trustee 


A tenant for life shall, in exercising any power under this Act, 
have regard to the interests of all parties entitled under the settle- 
ment, and shall, in relation to the exercise thereof Tby him, be 
deemed to be in the position and to have the duties and liabilities 
of a trustee for those parties ’’ 


for all parties 
interested 


Accordingly, where a tenant for life proposed to mortgage Court will re- 
settled lands under sect. 11 of the Settled Land Act, 1890, lor^Se^feom 
under sueh circumstances that, by so doing, he would sacrifice 
the mterests of certam annuitants thereon, which a sale of the prejudice of 
settled land would preserve, the Court of Appeal, holding that parties 
the tenant for life (although acting 'ho)%ii fide and with a view to 
preserve the estates for those intended by the settlor to enjoy 
them) was not justified in the proposed course, and holding that 
the Court had power to interfere, restrained the tenant for life 
from mortgaging otherwise than subject to the rights of such 
annuitants (s) , 

By sect 50 of the Act of 1882 the statutory powers of a tenant 
for life, including powers of mortgaging, are not capable of assign- ® 

ment or release, and any contract not to exercise them is void , 
but these provisions are not to operate to the prejudice of any 
assignee for value of the estate or interest of the tenant for life 
If, therefore, a tenant for life has mortgaged his life estate, a 
subsequent mortgage of the fee under the statutory powers will 
not afiect the rights of the mortgagee of the life estate without 
his consent. 

The tenant for life can exercise his statutory powers, not- 
withstanding any prohibition or restriction attempted to be 
imposed by the settlement, or any limitation or provision 
therein contained, which tends, or is intended, to prohibit or 
restram such exercise {a) ; and the exercise of a statutory 
power is not to occasion a forfeiture (5). 

By sect. 56 of the Act of 1882 it is enacted as follows : — ' 

‘‘(1 ) Nothing in this Act lhall take away, abridge, or pre^ Saving for 

other powers, 

8 45 & 46 Viot o 38 Cfl%thero& Esiaie, 31 Oh. D 138 , Me 

SampdenY Bail of Bm'kingham- Ames, Ames y Ames, (1893) 2 Ch 479. 
shire, (1893) 2 Oh 631, 0 A (ft) 45 & 46 Yiot c 38, s 52 See 

^ (a) 45 & 46 Vict c 38, s 51 See Me BCapnes, Kemp y. Kayncs, 37 Oh J>, 

MeMayefs Settled Bstates, 30 Oh. D 161, 306 
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sistent witli 
statutory 
Tpowers. 


iudicially affect any power for tlie time being subsisting under 
a settlement, or by statute or otherwise, exeroiseable by a tenant 
for life, ox by trustees with bis consent, or on his request, or by his 
direction or otherwise , and the powers given by this Act are 
cumulative. » 

) But, in case of conflict between the provisions of a settle- 
ment and the provisions of this Act, relative to any matter in 
respect whereof the tenant for hfe exercises or contracts or intends 
to exercise any power under this Act, the provisions of this Act 
shall prevail, and, accordingly, notwithstanding anything in the 
settlement, the consent of the tenant for hfe shall, by virtue of this 
Act, be necessary to the exercise by the trustees of the settlement 
or other person of any power conferred by the settlement exercise- 
able for any purpose provided for in this Act ” 

Wbere lands were settled by a private Act of Parliament 
made in 1853, whereby the trustees were empowered to sell or 
mortgage the lands, subject to certain restrictions, for the 
purpose of paying off incumbrances ; the tenant for life in 1884 
contracted to sell part of the settled lands ; it was held that the 
power of sale conferred on tenants for Hfe by the Settled Land 
Act, 1882, is absolute, and that the tenant for life in that case 
was entitled to sell free from the restrictions imposed by the 
private Act (e) 

And by sect 57 of the same Act it is enacted that : — 

(1 ) Nothing in this Act shall preclude a settlor from conferring 
on the tenant for hfe, or the trustees of the settlement, any powers 
additional to or larger than those conferred by this Act 

^*(2 ) Any additional or larger powers so conferred shall, as far 
as may be, notwithstanding anythmg m this Act, operate and be 
exerciseable in the like manner, and with all the like incidents, 
effects, and consequences, as if they were conferred by this Act, 
unless a contrary intention is expressed in the settlement ” 

‘Where (<f) trustees of a settlement were empowered by the 
direction of the tenant for life to raise money by mortgage of 
the settled lands to be applied by him for improvements, similar 
to those authorized by the Settled Land Acts, with a proviso 
for the formation of a sipking fund out of the rents and profits 
to recoup to the estate the money raised, it was held that the 
tenant for life was not precluded from resorting to his statutory 
powers, but that, the express power having been resorted to, the 
rents and profits were liable to payment of instalments of the 


M Jie Ohayiei'U id) Stidhury and Toynton Estates. 

26 Oh I) 661. remm v. Vernm, {mz) 3 Oh. 74, 
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sinking fund, witliout prejudice to any application •whioli tlie chapteb xsjx 
tenant for life might make under sect. 15 of the Settled Land 
Act, 1890 (c). 

By sect. 45 of the Act of 1882, a tenant for life, when Notice to 
intending to make a mortgage or charge, must give notice of his 
intention to the trustees of the settlement (/) and to their 
solicitor by registered letters sent through the post not less than 
one month before making the particular mortgage or charge ((/). 

By sect. 20 a mortgage or charge may, as regards lands Effect of 
mortgaged or charged, including copyholds or customary or 
leasehold land vested m trustees, be effected by deed for the 
estate or interest the subject of the settlement, or for any less 
estate or interest, to the uses and in the manner requisite for 
giving effect to the mortgage or charge Such a deed is 
effectual to pass the land conveyed discharged from all the 
limitations, powers, and provisions of the settlement, and from 
all estates, mterests, and charges subsisting or to arise there- 
under,’’ except (1) estates, interests and charges having priority 
to the settlement ; (2) estates, &o previously conveyed or created 
for securing money actually raised at the date of the deed; and 
(3) leases, fee farm and other grants, easements, and other nghts 
and privileges subsisting at the date of the deed. The deed will 
pass the common law estate in fee simple or for any less interest 
in the case of freeholds or leaseholds, and in the case of copy- 
holds the right to admission which the steward, on production of 
the deed, is required to enter on the court rolls 

The money raised by a tenant for life under his statutory Payment and 
powers of mortgagmg is capital money arising under the 
Acts (7^), and must (imless paid into Court) be paid to the 
trustees (^), who should be parties to the mortgage deed for the Stti^dfan^. 
purpose of acknowledging the receipt of the money ; such 
receipt wiU be an effectual discharge to the mortgagee, and 
from being bound to see to the application of the money, or 
being liable for the loss or misappHeation thereof, and from 


w 53 & 54 Vict 0 69. 

(/) Eor definition of the expression 
** trustees of the settlement'^ for the 
purposes of the Acts, see 46 & 46 Vxct 
c 38, s 2 (8) , 63 & 64 Viet c 69, 

B 16 


(ff) The provision mthe stat 47 & 
48 Vict c 18, s 6, making a general 
notiee sufficient does not apply to 
mortgages. 

(A) 45 &46Vict c 38, s 18. 53 & 
64 Vict 0 69, s 11 
(t) 45 & 46 Vict 0 38, s 22 
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cHAmiB xm being concerned from, seeing that the money adyanced is 
required for any purpose of the Acts, or that no more than what 
IS wanted is raised {1), A mortgagee dealing m good faith 
with a tenant for hfe is, as agamst all parties entitled tinder 
the settlement, to be conclusively tahen to have complied with 
all the requisitions (/). 

(h) 45 & 46 Vict 0 38, s 40 {t) Ibid , s 54 
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CHAPTER XXIII. 

OF MOKTGAOES BY EXECUTOES AND TEUSTEES. 


Section I. 

Of Mortgages of Personalty by Executors and 
Administrators 

i, — Of the Power to Mortgage Personalty of a Deceased Person. — 

The whole personal estate of a testator, including leaseholds, exSors. 
vests in the executor, who, from the duties of his office and the 
nature of his trusts, must necessarily have an absolute power 
over it («), whether specifically bequeathed (5), or limited in 
trust (c), or otherwise. His first duty is to provide for payment 
of debts; and, if the general undisposed-of property or the 
fund expressly provided by a testator is not sufficient for such 
purpose, the property specifically bequeathed or given in trust 
must be resorted to. Nor can a testator, by any testamentary 
disposition of his personal estate, frustrate or delay the claims 
of his creditors {d). 

In order to carry out this duty, it often happens that the Fower of sale 
executor must sell or otherwise dispose of the assets ; and, if he 
does so, the assets cannot be followed by any creditor or legatee 
into the hands of an ahenee (e). For no one would deal with 
an executor if liable afterwards to be called to account (/) In 
case of misapplication of the money, the creditor or legatee has 
no remedy against the purchaser, but only against the executor, 
and notice of the will does not prejudice the purchaser in this 
respect {g). 


{a) I^ugent v Otford, 1 Atk 463 
{h) Bwery Go'ihet, 2 P Wms 149, 
JSurtingY Stom^d,ib%d 150, Langley 

V BaA of Oxford, Amb 17 , Andrew 

V Wrigley, 4 Bro 0 0 125 

(c) WLeod V Drummond, 17 Ves 
152, at p 161 

Andrews v WrigUy, sup 
(e) Whale V. Booth, 4 T. E 625, n , 
Nugent y Chfbrd, supra See Spaeh^ 


man y TmhreU, 8 Sim 260 , Btlkes v 
Broadmead, 2 De G F & J. 666, 
Wohe^i hampton Banl y. Marston, 7 H 
&N 148 

(/) Per Lord Mansfield, in Whale 
Y Booth, sup a 

(g) BwerY. Cothett,2'B Wms 148. 
Bqs Andrews y Wnglcy, 4 Bro. 0 0. 
125. 
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OP MORTOAGORS — ^PXECUTORS AJtTD TRUSTEES. 

As tlie executor may absolutely dispose of tbe testator^s assets 
for the general purposes of the toU, there seems no good reason 
why, in the exercise of a sound discretion, and presuming the 
language of the will does not peremptorily require an absolute 
sale, the executor may not raise the money required by a 
partial sale or mortgage of the assets Accordingly, this pro- 
position has been rejoeatedly recognized by high authorities (/^) 
Lord Loughborough, indeed, is reported to have said, that a 
mortgage is not a natural way of raising money, and that it 
may lead to an inquiry as to the circumstances of the testator’s 
estate (i) ; but this observation, it is conceived, must be con- 
sidered as applying to transactions attended with circumstances 
exciting suspicion of fraud. The right of executors to mortgage 
the leaseholds or other personalty of a testator or mtestate may 
be regarded as established beyond question 

The power of executors to dispose of a specific legacy seems 
to have been questioned in an early case (/<:) ; and Lord 
St Leonards, in his Treatise on Vendors and Purchasers, raised 
a doubt whether it is safe to take an assignment of a specific 
legacy from the executor without the concurrence of the specific 
legatee, lest the executor should have assented to the bequest, 
and he cited Thomlinson v Bmxtli (!) It is submitted that both 
the eases referred to were comphcated by circumstances of fraud. 
If a purchaser or mortgagee bond fide deals with an executor 
within a reasonable time after the testator’s death, and obtains 
possession of the muniments of title, it is conceived that a specific 
legatee would not be permitted to set up the executor’s assent 
against the sale or mortgage, for, by sale and dehvery, the title 
of the purchaser or mortgagee is complete (m) 

Where the specific legatee is also an executor, no difficulty 
arises, as the purchaser or mortgagee is not bound to inquire as 
to the assent (n). But in other cases it is advisable to require 
the concurrence of the specific legatees. 

A mortgage of assets by an executor to secure a debt of his 
testator is vahd, though the estate is insolvent (o). 

(A) Meadf V Lord Orrery y 3 Atfc 239 j [h) Mumble v B%lly 2 Vem 444 

V Tyler ,2 Bick 724 , McLeod t {l) Fmoli, 378 

Xhrummond, 17 Ves 154 , JSe^ryv Gtb- (?n) See Scott v Tyle^y 2 Bick 712 

L R 8 Ofi App 747 , Me Cooper^ («) Taylor v Mawkms, 8 Ves 209 , 

20 Oh B 611, C. A. Cole v. Mtles, 10 Ha 179 

(i) Andrew t Wrxyl&yy 4 Bro 0 0 (o) Marl fane v Mtgdm, L R 8 Cli 

at p. 138. A 663. ' 
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An administrator derives Ins authority entirely fiom the 
appointment of the Court (js?), but after the administration is 
granted, the power and interest of the administrator over per- 
sonalty is equal to the power and interest of the executor (q). 

An administrator durante minore oetaie has all the powers of 
an executor (r) 

Although, generally speaking, after an administration decree, 
powers can only be exercised with the sanction of the Court (s), 
yet the power of an executor to mortgage the assets is not 
affected by an administration decree, where no receiver has been 
appointed, nor any injunction granted restraining the executor 
from deahng with the assets it) 

The mere institution of an action does not prevent executors 
from dealing with the assets (w) 

An executor or trustee is, however, entitled to apply for the 
sanction of the Court even before decree, and will be allowed his 
costs of such apphcation ( 2 ?) 

An application to sanction raising of money by mortgage of 
a testator’s estate cannot be made by originating summons 
under Order LV. r 3 (y) In the case referred to, the sum- 
mons was amended by making it one for the administration of 
the real estate under Eule 4, so as to allow of the apphcation 
being subsequently made for the sanction of the Court 


ciui* xxni 

Powers of 
administrator 


Effect of ad- 
ministration 
decree 


Institution of 
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Application 
for sanction 
of Court 


Form of 
application 


ii. — ^Application of Moneys advanced. — As a general rule, a Mortgagee 
mortgagee is not hound to see to the apphcation of money see^to^^pii- 
advanced hy him to an executor or administrator, unless he has 
notice that the money is intended to he applied otherwise than 
for the purposes of the administration of the estate ( 5 ) The 
mortgage need not, therefore, state that the money is wanted 
for the purposes of admimstration, for, in order to vitiate the 
security, it must be shown that the mortgage was not for the 
payment of debts, and that the mortgagee knew, or ought to have 
known, that such was the ease («) And by statutory enactment, 


(i?) Wanhfo)d> V Wmlfotd, 1 Salk 
301 

{q) Step Touchst by Preston, 474 
(^) Ee Cope^ 16 Ch D 49 
(s) Farwell on Powers, 41 et seq 
(^) JBeriy v Giblom, L E. 8 Ch 
A 747 , He Barrett^ Wlntaler t 
Ba'irett, 43 Ch I) 70 

(w) Ifeeves v Bun aye, 14 Q. B 504 

VOL. I. — 


See Cafe v Bent, 3 Ha 245 
(a?) Tinner v Turner, 30 Beav 414 
SeeB S 0 , Ord LV r 2(14) 
ip) Walleyr Bohn8m,W N. (1S84) 
144 

(z) Scott V TyUi , 2 Eiok 712 . 
McLeod V J)}ummond, 17 Yes 154, 
Elliot Y Men tman, ‘Ba-m Ch B 78 
(a) BonneyY Eidgmd, 1 Cox, 145. 

T> n 
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CHAP xKm 


Mortgage 
to secure 
executor’s 
own debt. 


Mortgage 
partly for 
purposes of 
admimstra- 
tion 


Executor 
beneficially 
entitled to 
share 


Executor 
also specific 
legatee 


Fraudulent 
dealing with 
executor. 


in tlie absence of fraud or notice of any impropriety, tbe receipt 
in writing of an executor or administrator will effectually 
exonerate the person paying the money advanced from seeing 
to its application or being answerable for the misapplication 
thereof (b). 

It is a settled rule of equity (c) that, generally speaking, an 
executor cannot make a valid assignment or pledge of the 
assets as a security for his own debt (d). Two decisions of Lord 
Hardwicke sustaining such transactions (e) appear to be refer- 
able to the particular circumstances of those cases (/). 

When the mortgage is partly for purposes of administration 
and partly for the private purposes of the executor, the security 
is valid to the extent only to which it is shown that the money 
was applied for the purposes of administration {g). 

Where an executor who is beneficially entitled to a share m 
his testator’s general estate, deposits the title deeds of the 
estate to secure his own debts, the deposit only affects his own 
interest (7^). 

If the executor is also specific legatee, a mortgage from him 
of the specific legacy for satisfaction of his private debt will be 
safe, unless it can be shown that the mortgagee knew that there 
were debts of the estate unpaid (i). But of course, on failure 
of the security, the mortgagee cannot prove against the 
estate {1). 

Fraud or covin will vitiate any transaction, and turn it to a 
mere colour. If one concerts with an executor, by obtaining 
the testator’s effects at a nominal price, or at a fraudulent 
under-value, or by applying the real value to the purchase of 
other subjects for his own behoof, or in extinguishing the private 


(b) 56 & 57 Vict c 59, s 20, 
regaling (s 51) and re-enaotmg 44 & 
45 Viot 0 , 41, s 36 

(c) Formerly, at law, it was laid 
down tbat an executor miglit dispose 
of tbe assets in satisfaction of Ins own 
debt m the absence of fraud on the 
part of the creditor Whale y Booths 
4TB 625, n , Bart v Newman, 4 T 
R 642, 645 See Bee v, Fallotvs, 2 Or 
diJ 483 

(4) Bminey r BtdyartX, 1 Cox, 145 , 
Scott Y TyUty 2 Dick 712, Ctane v. 
jDraZri?, 2 Vem, 616, Andrew y^ WrigUUi 
4 Bro 0. C- 136 , Mill v. Simpsm^ 7 
Ves. 152, M^Zmd r Brummondy 17 
Yes. 164, 170 , W%hm v. Mme, 1 My. 


& K 337, Eland v Elandy 4 My & 
Or 420 , Maynes y Eor&haw, 11 Ha 
95 ; Colhnson v Listet , 7 Do G M & 
G 634 , Be Morgatiy Btllgt em y Bill- 
gtcMy 18 Oh D. 93, 98, Eicletts v. 
LewiSy 20 Oh D. 745. 

(e) Niigent y Giffctd, 1 Atk 463; 
Mead v Bord Orrety, 3 Atk 235 
(/) Taner y Imey 2 Ves Sen 466 
(y) Cat ter v Sandersy 2 Drew 248 
See Be BrettUy Brettle v. But deity 2 
De G J & S 244 
(A) Earhall v. EarhalL L R 7 Oh. 
A 123 

(a) Taylor y SawUnSy 8 Ves 209 , 
Mall Y Andrewsy 20 W R. 799 
(A) Earhall v. Earhally sup. 
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debt of tbe executor, or in any other manner contrary to tbe chap xsm. 
duty of the office of executor, such concert wdl involve the 
seeming purchaser or pawnee, and make him liable to the full 
value (/). 


So, if a person lends money on mortgage to an executor or 
administrator coUusively, and vdth knowledge that the borrower 
is acting fraudulently in violation of his trust, and to the 
detriment of the persons beneficially interested in the estate, 
the transaction will be wholly vitiated by the fraud, and the 
security will be void and incapable of being enforced 

Even in the absence of direct fraud, a mortgage of assets by 
an executor or administrator may be incapable of being enforced 
if the mortgagee had, at the time of the advance, actual or con- 
structive notice (li) that the money was intended to be applied 
for purposes other than those of the administration of the 
estate (o) 

I There have been several decisions as to what circumstances 
amount to notice that the mortgage is for the executor’s own 
purposes (j?). The Court will not lightly impute notice to a 
mortgagee dealing with an executor [g). So, the fact that a 
mortgage included property of the executor as well as property 
of his testator was held not to be sufficient (r). And it is not 
enough, m order to impeach a mortgage of assets, to show that it 
was made to secure a debt originally contracted by an executor 
on his personal security, without reference to his representative 
capacity, or to the assets (i) 

In the absence of fraud or collusion, though a mortgage by an 
executor, who is also specific legatee of his legacy, to secure his 
own debt, is generally valid (liJ), yet if the mortgagee is at the 
time of making the advance aware that the testator’s debts are 
unpaid, he will not be allowed to retain the mortgaged legacy 
as against the creditors 

Again, the circumstances of the transaction may be such as 
to affect a mortgagee of assets with notice that the money 
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intended 

application 

of money to 

impiopei 

purpose. 


Notice that 
debts are 
unpaid 


Notice that 
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pose IS not 


(Z) Bcoit V TyU) , 2 Dick 712 See 
'Zwe V Gordon^ 11 Beav 265 

{m) Doe Y Fallows, 2 Or & J 483 
See Me Scott and Alvarezes Contract, 
(1896) 1 Oh 596, 0 A 

[n) See further, as to what wiU 
amount to constructive notice of prior 
equities, post, pp 1813 scq. 

(o) D[%U V S%mpson, 7 Ves 162 


{p) Colhngwood y Mussell, 10 Jur, 
N S 1063 , Moward y. Chaffers, 2 Dr 

6 S 236; Farhall r. Farhall, L B. 

7 Oh A 123. 

{q) Colhngwood v, Mussell, sup* 

(?) Mat row Y Guffith,llZ\Tr N S 6, 
(i?) Miles Y Diirnford, 2 De G*. M 
a 641 

{t) Supra, p 400 

(?f) CiancY* DtaJce, 2 Vem. 616. 


D D 2 
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CHAP xsim cannot be required for purposes properly incident to tlie 
iDcidentto administration of the estate So where an administratrix, 
twenty years after the intestate’s death, mortgaged leaseholds 
of the intestate held under old leases, which weie not pro- 
duced, in order to raise money for repairing the property of 
which, being also one of the next of kin, she was in occupation , 
it was held that the lapse of time raised the presumption that 
there were no debts of the testator remaining unpaid, and that 
the onus of proving that the leases contained covenants by the 
lessee to repair was on the mortgagee, and that this not having 
been proved, the presumption was that the borrower required 
the money, not for purposes of administration, but for her 
own beneficial enjoyment of the property, and accordingly the 
charge was disallowed except to the extent of the share of the 
administratrix as next of km (a?). 

‘‘personal estate may be clothed with such a 
particular trust that it is possible the Court, in some cases, may 
require a purchaser of it to see the money rightly applied 
On this principle, where an administrator was empowered by 
the next of kin by a memorandum in writing to boirow on 
mortgage of certain leaseholds forming part of the intestate’s 
estate such sums as he might require for certain purposes 
specified in the memorandum, and deposited the lease and 
memorandum as a security for a debt of his own ; the 
depositee did not give notice of his charge to the next of km, 
who subsequently, on settlement of the accounts of the estate, 
withdrew the authority to borrow ; the administrator then 
executed to the trustee a formal mortgage of the leaseholds ; it 
was held that the mortgage did not create a valid charge on the 
shares of the next of km (s). 

^ pariioular fund is pomted out by the will for the payment 
tod to debts. debts, it may become necessary for a mortgagee to inquire if 
that fund has been exhausted. 


Cojifliot of 
eqtdties. 


A mortgagee, even in the absence of fraud or notice that the 
money is to be improperly applied, may find his security 
prejudiced, unless he has been careful to protect bimself by 
obtaining the legal estate in the mortgaged property against 


(a?) JRtchtta T. ZewUf 20 Cfb I;. 745 
wee CoUmsm y 7 Be G-. M & 
G. 034. 


(^) Lord Kenyon, m Blhoi v 
Merrtman^ 2 Atk 4L 
(z) V* Stohufmer. 16 Oh B. 
577. 
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the prior equitable rights of those claiming under a will or chip ssm 
intestacy So, where an executor toot, in his own name, a 
renewal of a lease belonging to his testator’s estate, and deposited 
the renewed lease by way of equitable mortgage for money 
advanced to him for his own purposes by a person who did not 
know that the borrower was an executor, it was held that the 
lease, being in equity a part of the testator’s estate, and the 
conflict being betw^een two equitable titles, the equity of the 
estate was prior to the equity of the mortgagee, and must 
prevail {a) 

Wheie a mortgage by an executor or administrator is set ^etsmaybe 
aside on the ground of fraud or neghgence, a creditor, or a 
legatee, whether pecuniary, specific, or residuary, may follow 
the assets into the hands of the mortgagee (b) 

But rehef will be refused if there is unreasonable delay in May 
making a claim (c). 


iii. — Subject-Matter and Form of Mortgage. — mortgage of Subjects of 
personal property given by an executor admmistrator may be 
either of legal or equitable assets (rf), or of mere choses m 
action (e) 

The mortgage may be by actual assignment, or by deposit (/). Form of 
In deahng with the leaseholds of a testator or intestate, an 
executor or administrator may, m a proper case, grant an 
under-lease (g ) ; and, accordingly, it would seem that he may 
give a mortgage by way of sub-demise. A dealing with one 
of several executors will be vahd, for each is competent {k), and 
one executor may open a separate account with a banker on the 
executorial account, and validly pledge securities of the estate 
with him (t). 

An executor or administrator may properly give to a mort- Executor or 
gagee a power of sale over the mortgaged property (A) , such may give^ ^ 
powers are now implied by vudne of the statute {1) in every 
mortgage by deed, unless expressly excluded. 


{a) Me Mo'igan^ Millgtemy Pillgremj 
18 0b D 92, 0 A Seej^os^, p 1238. 

(i) Sill Y Simpson, 7 Yes 152 , 
WiUon V Mooi e, 1 My & K 337 
(6) ElUott V Mem I man, 2 Atk 41, 
Andreio Y Wngleg, 4: Bro 0 0 125, 
McLeod Y Bnmmond, 17 152 

{d) Efugent v Gifford, 1 Atk 463 
{e) SqoUy 2 Dick 712, Ea'^l 


Vane v Migden, L B 5 Cb A 663 
if] M 

fg) Oeeame Steam, Co T. Suther^ 
hirg, 16 Cb D 236, 0 A 
(h) Scott Y TyUi , 2 Dick 725 
]%) Child V. Thoriey, 16 Oh D 151 
[k) Bussell Y Flam, 18 Beav 21 , 
CmikshankY Muffin, LB 13 Eq 555 
{Q 44&46Yict 0 , 41, s 19. 
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SP T^Trrrr An esecHitor must not, however, clog the right of redemption, 
on payment of principal, mterest, and costs, hy the insertion in 
enants ^ of extraneous matters such as a consohdation clause, 
providmg that he shall not he entitled to redeem without 
pajmg aH moneys due to the mortgagee under every other 
mortgage made by him otherwise than as executor ; and, if he 
do so, the estate will not be bound, and any habihty in respect 
of such matters wiU fall on the executor personally {m). 

— » — 


Section II. 

Of Moetgages of Eealty by Executoks, etc., foe Ptjefoses 
OF Administration. 


Brge of 
bts, &o 
fehonzes 
•xfcgage. 


iwer of 
; to order 
■tguge for 
jrment of 


Inlands, 


i,— Charge of Debts, — ^If a testator expressly or by implication 
charges his real estate with the payment of his debts or legacies, 
this will authorize a sale or mortgage of the real estate for that 
purpose If, however, there is no such charge, real estate 
cannot be disposed of by the executors, or by the trustees of the 
will, unless exjiressly empowered to dispose of it {n). 

As regards cases where there is no express or impbed charge 
of debts upon the realty, hy several statutes (o) the real estates 
of deceased persons have been rendered answerable m the hands 
of the heir or devisee for the payment of the debts of his 
ancestor or testator; and the Court may order the money 
required for the payment of such debts to he raised hy sale or 
mortgage (_^;). By the stat 11 Greo, lY & 1 Will IV c. 47, s. 12, 
where an estate settled hy will upon a person or persons having 
a limited interest, and an order for sale or mortgage is made, 
such persons may be directed to convey, and such conveyance 
will effectually pass the fee simple ; and by sect. 11 of the last- 
mentioned Act, where the heir or devisee is an infant, the Court 
may order an immediate sale and conveyance of the real estates 
for payment of the debts 

And in case of settlement hy will upon persons having a 
limited interest, a conveyance is to he directed for the payment 
of debts {q). 


(m) Thome v Thorne, (1893) 3 CIi 
196. 

(«) 417 As to mortgages 

1 ) 7 * trustees under express powers, see 
pp. 424 ei seq 

(a) U Gm. TV & 1 WiU XV o. 47; 
3 & 4 Will. IV 0 . 104. See ^Iso 32 & 


33 Viot 0 46 , and 38 & 39Yict o 77 
(p) As to orders for raismg money 
to pay debts by mortgage of real estate 
in an administration action, see Seton, 
1230 et seq 

{q) 11 Geo XF and 1 Will IV o 47, 
s. 12. And see 11 & 12 Vict. o. 87. 
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Whetlier tlie Court had power under this Act to decree the chap xxm 
debtor’s estate to he mortgaged, instead of bemg sold for Surplus 
payment of debts, and to direct the mfant heir or devisee to 
convey under sect. 11, was doubtful (>*) ; but the doubt was re- 
moved by the later Act, 2 & 3 Yict c. 60, which provided that the 
surplus of the moneys raised by sale or mortgage under 
1 Will. lY. 0 . 47, should devolve in the same manner, and 
belong to the same persons as the lands would have done if not 
so sold or mortgaged. 

The power of mortgaging realty given to trustees and ese- "WTiat expies- 
cutors by Lord St. Leonards’ Act, to be presently considered, amouS 
arises only where a testator has charged his realty with the 
payment of debts or legacies Even under the old law, prior to ^ 
the Act, the power of an executor to alienate his testator’s realty 
for payment of debts, &c , depended on the question as to 
whether the will indicated an intention that the debts should be 
charged on the realty. The question whether the expressions 
of a particular wiU sufficiently indicate such an intention, is 
often one of great difficulty, and has given rise to some conflict 
of judicial opimon {s ) ; but the tendency of later decisions has 
been strongly in favour of implying the charge from general 
expressions. 

A general direction in a wiU that debts shaU be paid, as a Effect of 
general rule charges them on aU the testator’s real estate (f). 

But a mere authority to trustees, who were also executors, to <iebts 
adjust and pay aU claims ” upon the testator’s estate, was held 
not to charge the debts on the real estate (ti), 

A direction to pay debts may be given by informal words, as Wtat 
by the expressions “ my debts being satisfied, I give, &o ”(£*?), a 
or after payment of debts, I give, &o.” (y) And a general ^'eotaon 
devise and bequest of realty and leaseholds and aU the residue 
of the testator’s personal estate after payment of his debts, was 
held to charge the realty as weU as the personalty (z) 

Indeed a charge of debts on realty may be implied though Blended fund 


(r) Of Solme v. 8 Sim 

657, and Smethurst v Lmgworth, 2 
Keen, 603 

is) See tlie cases cited m Jarman on 
Wills (6th ed), vol u. pp 1390 

[t) Shalloross v Findeny 3 Ves 737 , 
Clvffoi d V Lewis } 6 Madd 33 , JBall v 
Sams, 4 My & Or 264 , Shaw v 


Boner, 1 Keen, 559 , Sardmg t Grady, 
1 Dr & War 430, Blhott y MmU 
yomery, Ir R 6 Eq 214 

(u) Me Sead*s Trustees and Macdonald, 
46 Oh D 310, 0 A 
{x) Sarnsy IngUdeWyZB Wms 91 
\y) Shdllcross y Fmden, 3 Ves 737 
( 2 ) Withers r Mennedy, 2 My & K 
607. 
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the will does not refer to debts, as when the will directs realty 
and personalty to be sold, without saying by whom, and the 
proceeds to be divided as a blended fund, then, inasmuch as the 
personalty is necessarily liable to the debts, a charge thereof 
will be implied so as to enable the executors to sell or mortgage 
the realty for payment of debts {a) 

But the general chrections may be overruled by expressions 
of contrary mtention contained in the will 

So a direction that the executors shall pay the debts, raises a 
presumption that the testator intended that the debts shall he 
paid only out of the property which passes to the executor, and 
will accordingly exonerate the realty {b) 

The presumption, however, may be rebutted if there is a 
devise or appointment of real estate to the executors, whether 
beneficially (c)^ or in trust (^), and in such cases the real estate 
will he generally held to he charged accordingly so as to enable 
the executors to sell or mortgage it, A devisee, who is also an 
executor, havmg real estate charged with the payment of debts, 
IS, in effect, in a position similar to that of an executor dealing 
with personal estate, and, as an executor deahng with the 
personal estate of a testator, may sell it or mortgage it for the 
purpose of laismg money, and as, in the case of personalty, it 
is to be inferred, unless the contrary is shown, that he is doing 
that for the purpose of paying debts, so, with legard to one 
holding real estate charged with the payment of debts, and 
flUmg the position of executor, it is also to be inferred, if he 
raises money by sale or mortgage of that real estate, that he is 
using the money as he properly ought to use it, for the same 
purpose (e). 

But the question as to whether a devise of real estate to 
executors, coupled with a direction to them to pay debts, amounts 
to a charge upon the real estate, is one of intention (/). So 


(«) Tylden v Sijde, 2 S & St 238 , 
Ward V Devon, cited 11 Sim ICO, 
DmbesY Dincoel, 11 Sim 152, 12 Sim 
528, 11 M &W 630, MaeAintosh v 
JBmhe}, 1 Bing 50 

(^) Was&e V JSeshngfon, 3 My L K 
495 , CooA V Dawson, 29 Beav 126 , 
Me Baiky, Daiku v Bathy, 12 Gh X> 
268, 272 

(<j) ilemeU v Wkitalo , 3 Russ 343 , 
De Burgh Lawson v De Bm gh Lawson, 
41 Ch D 668 It makes no difference 
if the devise is for life or m tail Mneh 
V, Muiterstey, 8 R^tsa 345, n, , Mams 


v Watlms, Kay, 438 , CooJi, v Dawson, 
29 Beav 123 

{d) Bather v Diike of DevonsJme, 3 
Mer 310 , Dot may v BotradaiU, 10 
Beav 263, Mm Hand v Mm tell, 27 
Beav 204 , Be Tatiguet ay-Willaume and 
Landau, 20 Ch I) 465, 0 A 
{e) Bet Lord Caims, L 0 , in Cot set 
V CattwtxghtfJj R 7H L 731, at p 
736 See Be Venn and Fmze^s Contract, 
(1894) 2 Oh 101 

(/) Be Baxley, Baxley v Baxley, 12 
Oh B. 268 
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where the entirety of the real estate is not devised to the execu- chap xxm 
tors, it IS a question of intention to he collected from the whole 
will, so that where the devise is to one only of several executors (g), 
or unequal benefits are given to the executors, the general rule 
would not apply and there would be no charge, and, conse- 
quently, no power to sell or mortgage (It) So where part of 
the real estate was devised to sons, and part to the executors in 
trust for daughters; the real estate devised to the daughters 
was held not to be charged with the debts (?) These cases, as 
well as cases where real estate has been devised to a person on 
condition that he pay the debts (1), aie treated by a learned 
author as amounting to a trust, and not to be a charge for pay- 
ment of debts (/) 

Again, a contrary intention may be indicated by reason of Specific 
there being an express charge of debts on a specific pait of the ® 
real estate, so as to exonerate the residue of the real estate (?;?), 
but the specific charge must be clearly expressed {n) 

A general charge of debts will charge specifically-devised real Extent of 
estate (o) ; but a charge of debts by the will, will not include ffiarge^of 
lands specifically devised by a codicil 


ii. — Charge of Legacies — As regaids legacies, the intention 
to charge them upon real estate must appear very clearly by the charge of 
will so as to enable the executors to sell or mortgage it for the 
purpose of paying the legacies (q) A mere general gift of 
legacies will not charge the real estate (>*) ; and it seems veiy 
doubtful whether a general direction that legacies shall be paid, 
or a direction to the executors to pay them, coupled with a devise 
of realty to them, would charge the legacies on the real estate 
generally, or on the real estate so devised to them, either bene- 
ficially or in trust for other persons The affirmative has been 
held in two cases (s), but has been dissented from in another 


iff) Wan en v Davxs, 2 My & K 49 
Mai shall Y Gmgellj 21 Ch D 790 
(A) JEanisY Watl%ns,'KB,j, 

(i) Me Bailey, Bailey v Bailey^ 12 
Ch D 268 

(/j) Billon Y GtuiseyZlx Eq R 70, 
79, Bndgman y Bove, 3 Atk 201, 
Bolton Y Kewen, 6 Madd 9 , Mage v 
4 Beav 269, ZoclhartY Mai Ay, 
9 Beav 379 

(?) Win Real Assets, pp 44—48 
(m) Maimer v Graves, 1 Keen, 545 , 
CoiserY Caitwnghfylj R 7H L 731 
(w) Taylor v. Taylor, 6 Sim 24G , 
Jones Y Williams, 1 QoU 156 See 


Wrigley y Syles, 21 Beav 337 
(o) Maskeli y Fauington, 3 De G 
J & S 338 , Earl of Moi tai hngton y 
Bamei, 4 De G J & S 161 , Manno% 
Y Greeneiiti R 14 Eq 456 

(iO WJieeleiY Clay don, IQ B& 2 iy 169, 
Quam V Marvey, 5 L R Ir 622 
{q) Bench Y 4 Madd 188 See 

Bright y Barchei , 3 De G & J 148 , 
Field Y Meckett, 29 Beav 568 

(r) Kightley v KigUley, 2 Ves Jim 
328 

(&) AleocTc V Spai hawl, 2 Vern 228 , 
MiestonY M) eston, 2 Zvlx FT S 240 
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CHAP XYin. 


Direchott to 
pay legacies 


Extent of 
charge of 
legacies 


Annuities, 
•whether 
charged on 

m jptts 


Cases where 
the annuity 
was not 
charged on 
corpm 


case (r) ; tlie other cases usually cited in support o£ the pro- 
position appear to have been cases where the direction to pay 
legacies was followed hy a gift of the residue of real and per- 
sonal estate. 

"Where a testator directs his executors to pay his debts, or 
the payment of his debts and legacies (5), or of legacies 
only (^), or if he merely gives legacies and also devises 
and bequeaths the residue of his real and personal estate together, 
the result is to charge the debts or legacies upon the real estate, 
unless a contrary intention is indicated, as by an express direc- 
tion that the payment shall be out of personal estate (cc) But 
this rule will not apply where the realty and personalty are 
separately devised and bequeathed (^) 

A general charge of legacies on real estate will not charge 
realty specifically devised {z)y unless the charge extends also to 
the payment of debts (a) 


iii, — Charge of Ammities. — ^An annuity is a legacy {b) ; so, 
if legacies and annuities are given by a will, which contains 
a charge of debts and legacies on real estate, the annuities are 
charged on the real estate (c). 

Whether an annuity is charged on the corpiiSy so as to be 
raiseable by sale or mortgage thereof, or only on the rents and 
profits, does not depend upon any abstract rule of law, but upon 
the intention to be gathered from the instniment {d) 

Theie is no charge on the corjms where an annuity is directed to 
be paid out of rents and profits, or out of interest without more (e), 
nor if it is to be paid out of the annual rents and profits (/) ; 


(r) Fmlei t Fearnley, 2 S & St 
592 See also Fe Cameron^ Nixon v 
Cameron, 26 Oh. D 19 
( 9 ) Grevilh v Mrowne, 7 H Ii C 
689 , WheeUrr JECoioell, 8 K & J 198 , 
•«■ Dunn, L. E. 17 Eq 405 , 
Fe Brooke, Btoole y Eooke, 3 Oh D 
630 ; Fe Bmhy, JBaiUy v Bailey^ 12 
Oh I) 268, 274 , EUioti y BeaiiMy, 
16 Oh D 327, 0 A , Baviden, 
National F^oiineial Bank of England y 
Ciesmell, (1894) 1 Oh 693, 700, Fe 
Boaids, Knight Y Knight, (1895) 1 Oh 
499. 

{i) Cross Y Kmmngton, 9 Beav 150 
(w) Elliot Y Hancock, 2 Vem 143 , 
GrmUe y Br<mne, supra, Fe BeUis^s 
Trmts, 5 Oh I> 504, Fe Byson and 
(1896) 2 Ch 720. 

{x) See 0y$tt t. W^Utams, 2 J. & H 
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(y) Bray v. Stephens, 12 Ch I) 162 
(s) Spong Y Spong, 3 Bh K S 34 , 
Com on Y Coni on, Ij E 7H L 168 
^) Maskell Y Fai nngton, 3 De Gr J 
& S 338 

{b) Sibley v Feiiy, 7 Yes 522, 
Biomley v JFnght, 7 Ha 334, 
TFatd Y G}ey,2Q Beav 485, Gaskin 
V. Fogeis, E E 2 Eq 284 

{c) Heath Y Weston, 3 De G M & 
G 601 

{d) Clifford Y Aimdelly 1 De G 
E & J 307, 311 

(<?) EailoY Bellingham, ^ABeB^Y 445, 
Clffcnd Y Arundell, sup , Miller v. 
Huddlestone, 8 Mao & G 513 , Hindis 
V Taylor, 6 De G M & G 577 
(/) Forbes v Fuhafdson, 11 Ha 
354 , Mmrsh Y. Marsh, % tTur. H.»S. 848. 
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but the deficiency of one year was made good out of tbe rents 
of subse(3[uent years (y) ; nor is the corpus charged when the 
annuity is to be paid out of the rents and profits only during 
the life of the annuitant iji) nor where, after a direction to pay 
an annuity out of the rents, the surplus of the rents is disposed 
of [t ) ; nor where it is to be paid out of the rents and profits, or 
“ other moneys held upon the trust,” the words other moneys,” 
meaning moneys “ ejmchm generis ” {1). 

A distinction is made where the question is raised, not between 
an annuitant and the residuary legatee, but between a tenant 
for life and remainderman (Z), in which latter case the property 
IS intended to be kept intact during the life of the annuitant to 
go to the remainderman (m). 

When an annuity is given by will out of land, by way of 
legal rent-charge, with powers of distress and entry, and the 
estate is devised in settlement, the deficiency of the annual rents 
to answer the annuity will not, at least in the lifetime of the 
annuitant, be made good by a sale or mortgage of the estate, 
unless the Court finds it necessary to make a decree for the 
sale or mortgage for some other purpose, as for payment of 
debts {n). But seem where the annuitant is dead, and the estate 
IS unsettled (o). 

A power to recover annuities when in arrear by “ distress and 
sale,” as rents are recovered by law, is insufficient to charge the 
corpus (p). 

If trustees are" directed to lay out sufficient money to produce 
an annuity, and the funds set apart fail, the deficiency will not 
be raised out of the capital {q), unless, upon the construction of 


(ff) Ihxd, Anderson v Anderson, 33 
Beav 223 

(A) Mstex V Simth, 1 Pli 629 , 
JEarle v BelhngMm, 24 Beav 445 See 
JBhilUps V Gutt^xdge, 3 De G J & 
Sm 332 

(t) Stelfox V Bugden, Johns 234 , 
Clifford V Armdell, 1 Be G F & J 
307, JDaihonY MteJeards, li 637, 
Sheppard v Sheppard, 32 Beav 194 

S ) CUffordv Aimdell, sup, 

Croiy y Weld, 3 Be G M & G 
993 , JBahet v. Baler, 6 H L 0 622 , 
Wright y Calhndar, 2 Be G M & G 
652 

(w) Salnn v Weston, 36 L J 552, 
Oh , Att -Gen y JPoulden, 3 Ha 655 
(n) Graves y Hicls, 11 Sim 561, 
Philipps y Philipps, 8 Beav 193 


(o) Cupit V Jaclson, 13 Pri 721 ; 
McOl 504 

(^?) Addeeott y Addecott, 29 Beay 
460, LamheitY Tmmr,S Jur K S 
1223, Taylor Y Tayloi ,Xi R 17 Eq 
324 It IS to he observed that m the 
last-cited case the lands were devised 
subject to and charged with the an- 
nuities, a point which does not appear 
to have been taken into account by 
Hall, V.-O , and which renders the 
decision somewhat unsatisfactory See 
the observations thereon of NoAh, J , 
in Be Tucler, Tuoler v Tucker, (1893) 
2 Oh 323 , and see %nf , p 412. 

{(() Baler v Baker, 6 H L 0 622, 
qnestioning May v Bennett, 1 Russ. 
370 , Michell V Wilton, B It 20 Eq. 
269, Tat bottom Y Earle, 11 W R* 680. 
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CHAP xsin 


Ctises where 
the aunuity 
'was charged 
on m jpus 


Subject to an 
annuity 


When fund 
set apart 


the will, the intention appears to he that the capital is to he the 
fund liable to pay the annuity (; ) 

Where lands weie devised to tiustees in trust to receive the 
rents from time to time, and thereout to pay an annuity to A 
for life, and 'ihimediately after his decease to convey to other 
pel sons in fee; it was held that, upon the death of the annuit- 
ant, a new trust arose, and, accordingly, the arrears did not 
form a charge upon the rents and profits accruing after his 
death (s) 

The co)ym is charged where the terms are “^to levy and 
raise’’ the annuity out of the rents and profits (^), and also 
where, in addition to the direction to pay the annuity out of 
rents and profits, the estates are devised subject to,” or 
“charged with,” or “after full payment and satisfaction of,” 
or “ on trust to pay thereout ” («) 

Where an estate was devised in fee, “ subject to an annuity,” 
and the estate was sold for payment of debts, the annuitant was 
allowed to have recourse to the surplus capital, the income being 
insufficient (.r), and a prospective order has been made for the 
sale from time to time of so much of the coT])m as would, 
together with the income, be necessary for raising the amount 
of the annuity (y) 

Where trustees were directed to take an annmty out of the 
leal estate, and, without prejudice to the annuity and the 
powers of enforcing the same, to stand possessed of the real 
estate for others, this was held to be a charge on the fee (s) 

Where a fund is directed to be set apart for payment of the 
annuity, and the income of the whole estate is insufficient to 
pay it, and the terms are such as to indicate an intention to 
charge the corpus^ the arrears are made good out of coy pus {a ) ; 


(r) M%lUv 20 Beav 632 

(«) J^Qste^ V Smith, 1 Ph 629, 
JOarbon v Mtclm da, 14 Sim 637 
{i) Tlmjpm v Cooper, 17 Beav. 
187 

(«) Baynes v Baynes, 3 De G M & 
G 590, G'iattiT v Chambers, 7 Jur 
N S 960 , Bielman v, VysaJI, 2 Giff 
124, Biuh y Shenatt, L R 2 Cli 
644 , Be Mmon, Mawn v Robimon, 8 
Ch D 411 , Be Ziiesey, Baion v 
Aspdm,'W N (1883) 127 
{«) Stamper v Bielmng, 9 Sxm 176 , 
Matp Withimon, 3 Be G, & Sm 633, 
JBvreh V Sherratt, sup , Miner v. 

1 s, n e.etn jr ^ 


Mitchell, 14 Beay 103 

{y) Bodge y lewin, 1 Beay 431 , 
Stialloiv y Swallow, ibid 432, note 
{z) Miles y Rowland, W N (1881) 

(a) Wiight y Callendar, 2 Be G 
M & G 652 , Ingleman y Wo7 thvngton, 
25 L J Oh 46 , P<5> hins y Coohe, 
2 T' & H 393 , Be Mason, Mason 
V Bohnson, 8 Oh D 411 , IllsUy 
y Randall, W N. (1884) 123 A 
mortgage an exeentor to secure 
arrears of an annuity belongs to the 
annuitant See Remee y. Redboiough, 
low R 875 
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but in sueb a case, too much weight must not be attached to the 
words ‘‘subject thereto” (h) Similarly, where a fund is set 
apart by the Court to meet an annuity, and the fund is 
deficient (c) If a fund is directed to bo set apart for an 
annuity, and there is a gift of the entire residue and the part 
thereof so set apart, the co} jms is charged (r/). 

But if the annuity is given generally, a residuary gift fol- 
lowing of all the nemainmg Diteiests of my moneys ” has been 
held not to prevent the annuity being charged on the co) pm {e) 
So, an intention expressed in the will of making up the failure 
of another fund, on which the annuity was charged, has been 
held to have the effect of chaigmg the coipiis^ though the 
anniuty was given only out of the dividends with a limitation 
over (/) So where annuities were charged by the wiU upon 
the capital as well as the interest of the moneys to be produced 
by the sale and conversion of the leasehold and personal estate, 
and the trustees were directed, if occasion should require, to 
provide for payment of the annuities out of the rents, issues, 
and profits of the real estate in aid of the personalty, the annui- 
ties being in arrear, it was held, that the arrears were to be 
raised by sale or mortgage out of the real estate {g). 

Where the annuity was directed to be secured out of the 
leasehold, it was held to be a charge on the coipm (/^), and 
when the terms used amount to a charge on the fund, the 
corpus can be resorted to (?) 

Where the deficiency is to be made good out of corpuSy the 
annuitant is not entitled to have the gross value paid out of 
capital on the principle of WrougMon v Colquhoun (Z), but is 
entitled to have the accruing payments of the annuity made 
good, if necessary, out of the co}pus, as in Wi igM v Callenda) (/). 

If the annuity is charged on the residue, and an insufficient 
fund IS set apart, the deficiency is still a charge on the rest of 
the residue {m ) . Where annuities are expressly charged on 


(5) Mtchell'v Wilton^ L E 20 Eq 
269 Thoinber Y Wtlson, 28 h J. 

Ch 145 ; Ingleman v Worthington, 
25 L J Oh 46 , Se Mason, 8 Oh. D. 
411 

{c) Commissioners of Charitable Dona* 
Uons V Bt Lawienee, 3 J. & U, 561 
(d) Carmichael y Qee^ 5 App Gas 
688 

{e) Wroughton y Colqnlmm, 1 1)e G- 
&S 36 


f/) Boyd Y Buchle, 10 Sim 595 
if) Bentiman y Fmtiman, 13 Sna. 
171, len J Ch 436 
(4) Mowa'i th Y BothweU,Z^'BQB>Y 516 
(j) Miehman y Jfpsall, 2 124 , 

BearsonY SelhwelLlL it. 18 Eq 411 
(;i) 1 De G & S 357. 

(0 2 Be G M & G 652 
Im) Bright y Larches , 3 Be G & J 
148, Dames Y TTatiw),! S d Sfc 463, 
lUhleyY BandaU,'W N (1884) 123 
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CHAP •g'gTTT 
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&o. 


Effect of 
creating a 
trust to raise 
money 


Where charge 
18 on settled 
lands 


corpm^ a proYision for aTbatement in case the rents are insuffi- 
cient to pay the annuities in full does not exonerate the 
corjnis [n). Whether an annuity is charged on a life estate, or 
only on the income of the tenant for life as and when actually 
receiyed, depends on the context of the will (o)* 

iv. — Direction to raise Money out of Rents and Profits — Lord 
Hardwicke, m Green v, Belchier{p), said that ‘‘in general, 
where money is directed to be raised by rents and profits, unless 
there are other words to restrain the meaning, and to confine it 
to the receipt of the rents and profits as they accrue, the Court, 
in order to obtain the end which the party intended by raising the 
money, has, by a hberal construction of these words, taken them 
to amount to a direction to sell.’’ 

A direction in a will to pay debts or legacies out of rents and 
profits /(Tcee creates a charge on the co)pus authorizing 
money to be raised for payment of the debts by sale or 
mortgage {q). 

Where a trust is created for the pm’pose of raising money 
out of rents and profits, if the trusts of the will require that a 
gross sum should at once be raised, the money will be raiseable 
out of the coptis of the estate itself by sale or mortgage (r) 

In Barnes v. Biivon (s), estates were devised to trustees and 
their heirs upon trust for payment of the testator’s funeral 
expenses, debts, and legacies, as far as his personal estate should 
be deficient, and for raisiug maintenance, &c , for his children ; 
and to convey to his eldest son, at twenty-three; and he 
directed the legacies to be paid after his debts were satisfied, 
as the rents should advance the same. Lord Hardwicke, on 
appeal, directed the debts to be raised by sale, and the legacies 
to be paid out of the annual profits 

Where a charge is on a settled estate, the Court, in deter- 
mining whether the charge will be raised by sal© or mortgage, 
will give greater weight to the wishes of the persons whose 


(«) Peamn v Melltwell, L R 18 
Eq 411 

(A MacUc T MacKie^ 5 Ha 70 
{i) 1 Atk 506 See also Gibson v, 
Mcgm, Amb. 93; JSames y JDissm^ 
1 Yes, Sen 42 , Zmgard y Bari of 
1 Bro O 0 311, Alim v. 
JSmhhmmi iTao. 631. 

(&) MeU&ife V. SMchmson. 1 Gb B. 


591 . 

{r) Booth y Blundell, 1 Mev 232 , 
Wilson y Kalhley, 1 R & My 590 , 
JAid londeshorough v Soni^vtlle, 19 
BeaT 295 , Metcalfe y Hutchinson, 
1 Cb B. 521 , Bdtfour y Cooper, 23 
Ob B 472 
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terests in tlie estate axe immediate tlian to tlie mslies of the CHAP XHIIl. 
Tsons wliose interests are more remote 

In Coole Y. Famns{^)i Lord Nottingliam thonglit tliat a Oases \7i1ere 
rection in a mil for payment of debts out of tbe “ rents 
ritbout saying profits ”) was not sufficient whereon to ground 
sale. And where a trust was created for payment of debts 
by perception of rents and profits, or by leasing, or by mort- 
Eiging ’’ to raise sufficient money for the payment of debts, it 
as held not to authorize a sale ; if there had been a trust of 
le rents and profits, the term might have been sold(^). It 
lay, apparently, be inferred that if «« mortgagmg ’’ had not 
een expressly authorized, the words perception of the rents 
nd profits ” would not have been held to authorize a mortgage 
o, where money is to be raised by and out of the rents and 
rofits and by leasing for three hves or twenty-one years,” or 
out of the rents and profits or by sale of a moiety of the land,” 
r ^‘by rents and other ways and means, except a sale,” or 
generally, where an authority is superadded less extensiye than 
hat of selling or mortgaging, the literal meaning of the words 
vill be followed (y)* 

Again, it was held that a sale was not authorized where a 
ostator, having given the rents of certain lands to his executors 
n trust theremth to raise and pay Hs debts, devised aU his 
Lands, subject to an annuity, to bis sons, directmg that they 
should not enter on the rents until all the debts should be 
paid (s). 

Though the Court wiU generally, in favour of creditors, Bistmotion 
consider a devise in trust for payment of debts out of rents and ^amd^an 
profits to be equivalent to a devise of the estate itself, so as to 
authorize a sale or mortgage thereof, where the remainderman 
is tenant in fee or in tail, and therefore liable to pay the debts, 
yet the case is difEerent where the remainderman is tenant for 
life only ; for then the question arises whether he is to pay the 
interest of the charge only, or whether he shall also pay the 
capital This is strictly a question of intention to be collected 
from the language of the will with reference to the provisions 


(i) Metcalfe v, Mutchmon, 1 Oh. B. 

Prec Oh 184 Ajid see 
Talbot V Dale of Shrewshuryt wo* 
Eep Eq 89 

(i) V Em I of Elymuti, 2 

Ai^ 105 


(y) Ivy V. G%lbert^ 2 P* Wins 13 , 
Mills Y Banks, 3 P. Wms 1 , Mall v 
Carter, 2 Ath 358 , Bennett t Wynd^ 
kam, 23 Beav 621 

(a) Small y Wing, 5 Pro P 0. 66 
And see Kaipet v Mmday, 7 Be Q- 
M &Q- 369 
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CHAP xsin 
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have power 
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money, & 
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no sufficient 
devise 


contained in it {a), Wlien the direction is alternative, as to 
raise money by sale or mortgage, or by perception of rents 
and profits, the meaning of the moie general words will not he 
restricted {h) 


— Mortgages of Eealty by Executors and Trustees under 
lord St Leonards’ Act. — By the Law of Property Amendment 
Act, 1859 (c), commonly known as Lord St Leonards’ Act, 
which was passed on the 13th of August, 1859, it is enacted as 
follows — 

Sect. 14 Wheie, by any will which shall come into operation 
after the passing of this Act, the testator shall have charged hisieal 
estate, or any specific portion theieof, with the payment of his 
debts, or with the payment of any legacy or other specific sum of 
money , and shall have devised the estate so charged to any trustee 
or tiustees for the whole of his estate or interest therein, and shall 
not have made any express piovision for the raising of such debt, 
legacy, or sum of money out of such estate, it shall be lawful foi 
the said devisee or devisees in trust, notwithstanding any trusts 
actually declared by the testator, to raise such debts, legacy, or 
money as aforesaid, by a sale and absolute disposition by pubhc 
auction, or piivate contiact, of the said hereditaments oi any part 
thereof, or by a mortgage of the same, or partly m one mode and 
partly in the othei, and any deed or deeds of mortgage so executed 
may reserve such rate of interest, and fix such period or periods of 
repayment, as the person or persons executing the same shall think 
proper ” 

Sect 15 ^ ‘ The ]powers conferred by the last section shall extend to 
all and every person or persons in whom the estate devised shall, for 
the time being, be vested by survivoiship, descent, or devise, or to 
any person or persons, who may he appointed under any power in 
the will or by the Couit of Chancoiy((/) to succeed to the trustee- 
ship vested in such devisee or devisees in trust as aforesaid ’’ 

Sect 16 any testator, who shall have created such a charge 
as IS described m the fourteenth section, shall not have devised the 
hereditaments charged as aforesaid, in such terms as that his whole 
estate and interest therem shall become vested in any trustee or 
trustees, the executor or executors for the time being named in such 
will (if any) shall have the same or the like power of raismg the 
said moneys, as is hereinbefore vested m the devisee or devisees in 
trust of the said hereditaments , and such power shall from time to 
time devolve to and become vested in the person or persons (if any) 
in whom the executorship shall, for the time being, be vested ; hut 


(a) Keneage v Zoid Andover^ 3 T & 
J 260 See also Wtlson v. Balhlg^ 
1 B. & My. 590 , JPlayier$ v Abbot. 
2My.&K 97 

(fi) Qrmvos v Mattuon, Sir T Jones, 
201, G&rrardy Gorrard^ 468, 

S($ndg9 v. Bandys^ 1 B 'Wms. 707, 


Goodall V Mosley, 395 , Keb-^ 

blethwaite y CmtwngM, Eorr 30, 
Sail V Carter i 2 Atk 355 
{c) 22 & 23 Viot c 35 

Now tbe Chancery Division of 
the High Court 
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any sale or mortgage under tins Act sliall operate only on the estate chap xxni 
and interest, whether legal or equitable, of the testator, and shall 
not render it unnecessaiy to get in any outstanding subsisting legal 
estate ” 

Sect 17 Purchasers or mortgagees shall not be bound to inquire Purchasers, 

whether the powers conferred by ss 14, 15, and 16 of this Act, or uothoimd 
either of them, shall have been duly and correctly exeicised by the 
person or peisons acting in virtue thereof ” 

Sect 18 ^‘The provisions contained in ss 14, 15, and 16, shall not Sects 14, 15, 
in any way prejudice or affect any sale oi mortgage aliead}^ made or and 16 not to 
hereafter to be made, under or in pursuance of any will coming into &c ^nor 
operation before the passing of this Act , but the validity ot any Jo extend’to 
such sale or mortgage shall be asceitameJ and determined in all denses m fee 
respects as if this Act had not passed, and the said seveial sections or m tail 
shall not extend to a devise to any person or persons in fee, or m 
tail, 01 for the testator’s whole estate and interest charged with 
debts, or legacies , nor shall they affect the powei oi any such 
devisee or devisees to sell or mortgage, as he or they may by law 
now do ” 

Sect 23 ^‘The bond payment to, and the receipt of any person Eeceipt for 
to whom any purchase or mortgage money shall be payable upon 
any express or implied trust, shall effectually dischaige the person ^iieve'fiom 
paying the same from seeing to the apphcation, or being answei- obligation 
able for the misapplication thereof, imless the contrary shall be to see to the 
expressly declared by the mstrument creating the trust oi security ” 

The effect of the statute may be shortly stated thus : — Effect of the 

1. If a testator charges his real estate with debts, and devises ® 
all his estate therein to trustees, the trustees can give a title and 
receipt for the purchase-money {e), 

2 The power extends to the trustees for the time being, 
however appointed {/). 

3. If a testator charges his real estate with debts, and does 
not devise all his estate therein to trustees, the executor can, 
except in cases falling within s 18, give such title and 
receipt (y). 

4. A mortgagee advancing money to an executor or trustee, 
where the will oontams a charge of debts, &o , on realty, is not, 
as a general rule, hound to see to the apphcation of the money 
advanced (h). 

Under the old law, prior to Lord St. Leonards’ Act, in order "Wiien eveou- 
to enable the executors of a will to raise money by sale or ^ortg^e 
mortgage of their testator’s realty, it must have been given to 
them, either expressly or by necessary implication, by being 
made to pass through their hands in the execution of their 

(e) Sect 14 (ff) Sect 16 

(/) Sect 15 (/<) Sect 23 

VOL I. — R. E E 
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CHA.? xsm office, by an express or implied charge for payment of debts or 
legacies («-). 

The fact of there being a charge of debts on real estate devised 
to trustees did not enlarge their estate into a fee simple, so as 
to enable them to sell (1). But where the trustees were also 
executors, they were held to have the legal estate m fee, with 
power to sell for payment of debts (?). It is also clear that a 
charge of debts enabled the trustees and the executor together 
to sell or mortgage (m). And these cases were considered to 
involve the decision that it was the executor who was to sell, and 
not the devisee (n), 

Where there was a charge of debts on real estate, which was 
devised to one for life, with contingent remainders over, a power 
of sale in the executor was implied (o). 

The whole doctrine was founded upon the principle of carrying 
out most conveniently the intention of the testator. A charge 
of debts implies a power of sale or mortgage in someone, and 
the donee of the power is to be ascertained from the whole 
wdl {p). 

Effect of Lord Where there is a charge of debts or legacies express or implied, 

by sects. 14 and 15 of Lord St Leonards’ Act, if the will devises 
testator’s realty to trustees, then, in the absence of contrary 
trustees intention expressed by the will, the trustees for the time being 
of the will have power to sell or mortgage the realty for 
payment of debts or legacies. Where, upon the construction of 
a will, it seemed doubtful whether the testator intended to vest 
his realty in his trustees, or to make them mere releases to the 
use of the beneficiaries, it was held that a direction to pay debts 
was sufficient to show that the mtention was to devise the realty 
to the trustees in fee in trust for the beneficiaries {q). 

Where the widow of a deceased partner, who was sole trustee 
and executrix of his will, concurred with the surviving partner 


(%) Beniham v. W%ttsh%ie^ 4 Madd 
44 BuUbtoolj S’Ksl 25, 

278 , jB[aydo7i y Wood^ 8 Ha 279 See 
But V BelTimUf 1 Ch Ca 176 , Battm 
Y Bandall, 1 J &W 189, CaiviIlY 
CaniUf 2 Rep in Ch 301 
(/»-) Kennel Y LoidBemeletl^ZB & 
P 176 , Doe Y Kwartf 7 A & E 636, 
668 ; Bern y Mellar, 6 T R 558 
(Z) Greatm v Creaton^ 3 Sm & G 
286 , Bpmee y Spence, 12 G B N S 
199; MttrshaU v Q%ngeU, 21 Gb B. 


[in) Shaw y Bo'nm, 1 Keen, 559 , 
Ball Y Smiis, 8 Sun 485, 4 My & 
Cr 264 See Re Jones, Button y 
B7 0 olJield,'W N (1889) 176 

(?z) Gosling y Garten 1 CoU 644, 
649, 652 

(o) Robinson y Lowater, 5 Be G 
M & G 272 

(jo) KxdsforthY Armstead, 2 K. & J 
333 

($) Re Broohe, BrooJee y Broole, 
(^94) 1 Oh 43 See also Hawkins on 

1 JC1 1 cn 
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in selling real estate forming part of the partnership property, 
it was held that, as executrix, she had power to sell and give 
an effectual receipt for the purchase-money, and as trustee, to 
convey the legal estate (r). 

Where the real estate is not devised in trust, sect. 16, by 
giving to the executors the same power of raising money as is, 
by sects 14, 15, given to devisees in trust, apjiears cleaily to 
empower the executors raising money to convey to a moitgagee^ 
the legal estate in the mortgaged lands. Prior to the statute, 
some doubts were expressed on this point (s), but the better 
opinion would seem to be that, under a general charge of debts, 
the executors had such a power (t) 

Independently of the statute, an administrator with the will 
annexed was never deemed to have an imphed power to sell or 
mortgage the testator’s realty by virtue of a charge of debts ; 
and the expression in sect 16, “ persons in whom the executor- 
ship IS for the tune being vested,” has been held not to include 
an administrator (ii). 

Where real estate is devised, charged with debts, to a person 
who is not a trustee or executor, the effect of sect 18 of the Act 
is to prevent the statutory power of the executor to dispose of 
and convey the property from extending to such a case, and to 
leave the question as to the power of the devisee to sell or 
mortgage free from debts and legacies to he determined by the 
law as it exists irrespective of the statute. This question does 
not appear free from doubt. 

Where there is a devise of the legal estate to a particular 
person, and the estate is charged with the payment of debts and 
legacies, it is clear that the money cannot ho raised except 
through the instrumentahty of the devisee who is the only 
person who can make a legal title {x) 

It has also been held that, though the statute 3 & 4 Will IV 
c 104, makes real estate assets to he administered in Courts of 
Eqmty ” for payment of debts of the deceased, the statute does 
not make the debts, before decree of administration, such a 
charge on the land as to render a bond fide purchaser or mort- 
gagee from the devisee hable to see to the application of the 


CHAP sxin. 


Effect where 
there is no de- 
Tise in trust. 


Whether 
administrator 
may mort- 
gage land 


Effect of 
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trustee 


if) West of Bmk v 

Mutch, 23 Oh B 138 

(s) See Goshng y Carter, 1 OoU 614, 
Blatch y Wildeii , 1 Atk 420 


20 Eq 317, 320 

(tf) Be Clay and Tetley, 16 Oh I) 3, 
0 A See also Sug Powers, HI, 
Earwell, Powers, 88, 96; and Shep 


if) Colly erv B%nch,*l H L 0 905, Touchst by Preston, 417 a, note (^) 

at p. 922 SeePn^^^v 8hmp,la B (i) CoUyery JPVwA, 5 H L 0 005, 
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osAP money (^)* And in Oorser v CcirtwngM (%) the Court of Appeal 

^ "" laid it down as a general rule that the effect of a devise of real 

estate charged with debts or legacies is altogether to supersede 
any imphed power which such a charge would otherwise give 
to the executors to sell or mortgage the real estate ; but, on 
appeal to the House of Lords («), all the learned lords pointed 
out that, in the case before them, the devisee was also an exe- 
cutor of the will, and, though the decision of the Court of 
Appeal was affirmed on that ground, Lord Cairns, 0 , expressly 
disclaimed giving any opinion as to the case of a person who is 
not an executor being devisee of an estate charged with payment 
of debts. 

It is, therefore, apprehended that an intending mortgagee 
dealing with a devisee of real estate charged with debts or 
legacies, should either require the concurrence of the executor 
or should be careful to ascertain that the money is required for 
payment of the debts or legacies, and that it is applied for that 
purpose. If it is alleged that all debts and legacies have been 
paid, the mortgagee, before treating the borrower as an ordinary 
devisee, should satisfy himself that this is the case by such evi- 
dence as the ease admits of (5). 

Excephon^of The exception laid down in the concluding clause of sect. 18 
or m tail does not apply where an estate is devised by way of settlement 
charged with debts or legacies, so that there is no individual or 
individuals who are able to make a good title to a mortgagee ; 
in such a case, the executors have power to make a vahd mort- 
gage under sect 16 of the Act (c). 

Receipt of The provision of sect 23 of Lord St. Leonards’ Act that a 
teSee^fo?^ receipt of trustees or executors shall reheve purchasers and 

^^ced iRortgagees from the obligation to see to the application of 

moneys paid, is still in force, but has been virtually superseded 
by sect. 20 of the Trustee Act, 1893 (d), which enacts as 
follows : — 

Power of The receipt in writing of any trustee for any money, seen- 

(y) Kinderhy v Jems, 22 Be&v 1 that an intondmg mortgagee, xmlike 
See Spa^Xman v TimhreU, 8 Sim 260 , a purchaser, may make any reqxiisi- 
Ball V. JECarnsy 2 My & Or. 264, 268 , tions ho thinka fit, amd is not bound to 
Ewkmdson v Morton, 7 Bear. 112, complete the transaction unless such 
Btmm V Imall, I Mac & G. 449 requisitions are answered to his entire 

(^r) L R* 8 Ch App 971- satisfaction 

(«) 0 , 7 H L 731, 7a7 (c) Me Wilson, Benmngton v Fmne, 

{h) It must be home m mind that 34 w R 612 
there can be no specific enforcement of {d) 66 & 57 Viet c. 63, s 20 

an agreement to advance money, so 
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rities, or other personal property or effects payable, transfeiable, chap xxhi 
or deliverable to him under any trust or power, shall be a sufE- trustees to 
cient discharge for the same, and shall effectually exonerate the receipts 
person paying, transferring, or delivering the same from seeing to ^ 
the application or being answerable for any loss or misapplication 
thereof 

(2 ) This section applies to trusts created either before or after 
the commencement of this Act ’’ 

It has been seen that fraud or collusion on the part of the 
mortgagee, or the fact that he has actual or constructive notice 
of any impropriety attending the transaction, will deprive him 
of the statutory protection against liability to see to the applica- 
tion of the money advanced On this principle, if an estate is 
devised subject to debts and legacies, a mortgagee advancing 
money to the devisee, although also the executor, is liable to the 
charge if the circumstances of the case afford intrinsic evidence, 
or it otherwise appear, that the mortgage money is not to be 
applied in payment of debts and legacies, but* for the private 
purposes of the mortgagor (c). 

It was held, under the former law, that if estates were devised Specific sums 
charged with specific sftms to the executors for payment of 
debts, a mortgagee was bound to see to the application of the 
mortgage money, notwithstanding releases had been executed 
to the devisees by the executors, but which did not show the 
charges to have been raised or paid (/) But the statutory 
power of trustees or executors now extends to sums payable to 
them, so as to exonerate the person paying the money from the 
liability. 

In several cases decided before the Act (^), it was held that Whether 
the implied power to sell by virtue of a charge of debts, ex- 
onerated a purchaser or mortgagee from inquiry as to whether 
the debts had been paid notwithstanding a very considerable paid ' 
lapse of time since the testator’s death It was, however, laid 
down by the Court of Appeal that after a lapse of twenty years, 
which is snfBRSCent to bar mortgage debts and all other specialty 
debts, there is a presumption that the debts are paid ; so that, 
after the twenty years have elapsed, a purchaser or mortgagee 
is bound to mquire whether the debts are paid ; or, otherwise, 

(e) Waller v Taylo't^ 8 Jur N S 206 SeejSl?mv &St 448 

681, H L , Corser v. Caiiwnght, {g) Fmhes v JE^eacock^ 12 Sim 628 
L B 7 H li 726 , West of JEngland (25 years) , Sabine v Seape^ 27 Beav 
JSanhY 23 Oh I) 138 663 (27 years), Wrtgley v Sykes, 

(/) Braithwaite v Britain, 1 Kee. Beav 337 (33 years) 
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he will be liable if the money is applied improperly for other 
purposes ; but within that peiiod he is not bound or entitled so 
to inquire {h) 

The rule, however, applies only to sales of realty, the right 
of an executor to dispose of which depends solely on a power 
implied by a charge of debts, &o , and does not apply to lease- 
holds which are vested in the executor in his character as such, 
giviug him complete power to deal. An executor deahng with 
leaseholds or other personalty of his testator must, therefore, in 
the absence of evidence to the contrary, he presumed to have 
acted m the discharge of his duties as executor, and a purchaser 
or mortgagee is not hound or entitled, notwithstanding any lapse 
of time, to inquire whether the debts, &c , have been paid {i) 

It is settled that a general charge of debts and legacies, 
including annuities, on real estate, renders a purchaser or mort- 
gagee from the devisee-executor safe from seeing to the applica- 
tion of the purchase or mortgage money so long as any part of 
the trust is unperformed, although the purchaser or mortgagee 
is aware that all the debts have been paid ; the rule depending 
on the slate of things at the testator’s de^h, and being unaffected 
by a subsequent change of circumstances [j ). 

— 

Section III. 

Ojf Statutory Powers oe Trustees to rmsb Money for 
Special Purposes 

i, — ^Mortgages of Settled Property. — By sect 9 of Lord 
Cranworth’s Act (/*-), trustees of settled lands were empowered 
to raise money for equality of exchange, and for renewals of 
leases for lives or for years, by mortgage of the hereditaments 
received in exchange or contamed in the renewed lease (as the 
case might be), or of any hereditaments subject to the subsisting 
uses or trusts of the settlement, and to convey the hereditaments 
to be comprised m the security accordingly. 

This enactment is now repealed by the Settled Land Act, 
1882 (/), with a saving of rights accrued, or obligations incurred, 
and the validity and operation of instruments previously made 

(7i) :ReTmiquemy~WillaumeandLan^ {j) Bland -7 Bland, &Cr 420, 
dau, 20 Ch D 465, 480, O A Bage v Adam, 4 Beav 269 , ey v 

( 4 ) Be TPhistler, 85 Cb D 561 See Walsh, 18 Beav 569 
Be Vmn and Bursts Contract, (1894) (&) 28 & 24 Yict c 145, s. 9 

2 Oh. 101. 45 & 46 Yiot c 38, s 64, and 

Sched 
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The repealed enactment, therefore, applies only to e::^changes sxin, 
and renewals made between the 28th August, 1860, and the 
31st December, 1882. 

Powers of raising money for equaliiy of exchange and other 
purposes are now given to tenants for life and other limited 
owners of settled lands, and to the trustees of the settlement, 
where the owners are infants, by the Settled Land Acts, 1882 
and 1890 (m). 

As regards the renewal of leases, there was no statutory power Renewal of 
to raise money for that purpose from the year 1882 imtil the 
24th December, 1888, when the Trustee Act, 1888 (> 2 ), came 
into operation By sect 11 of that Act, which applied to trusts 
created as well before as after the passmg thereof, the provisions 
of the repealed enactment contamed in Loid Cianworth’s Act 
are virtually re-enacted. 

Sect 11 of the Trustee Act, 1888, has been in its turn 
repealed by the Trustee Act, 1893 (a), but re-enacted in similar 
terms. 

It is to be observed that neither the repealed section nor the 
enactment now m force contains any power for the trustees 
raising money for renewals to convey or assure the hereditaments 
intended to be comprised in the security, so that it would seem 
that the only security they can give is by way of equitable 
charge upon the lands {p). 

The effect of the above statutory enactments is merely to 
facilitate the renewal of leases of lands comprised in settlements, 
and not to alter any rule of law as between tenant for life and 
remainderman, with respect to the ultimate incidence of the 
expenses of renewal {q) 

By the statute 57 & 58 Yict. 0 30, sect 9, sub-sect (5), Payment of 
executors and trustees, being accountable for estate duty, may 
for the purpose of paying the duty, or recouping themselves the 
amount of duty already paid by them, raise the amount of such 
duty and any interest and incidental expenses by sale or mort- 
gage of the property to which the duty has attached. 

ii, — Mortgages under the Charitable Trusts Acts. — The The Ckant- 
16 & 17 Vioi 0 . 137, constituting the Chanty Oonunission, Act, ^3? 

{m)Jh%dy%B 18, 68,59,60, 53&54 {p) Ra Baung^ Jmm v. Banng^ 

Viot c 69, s 11 (1893) 1 Oh 61 

in) 51 & 62 Vict c 59 (^) Ibid See also JUtgTiUnguU r. 

(o) 66 & 67 Vict c 53, ss. 19, 51 Lawsm^ 1 Bro, 0 0 440 
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empowered the commissioners sitting as a board (s, 21) to 
authorize money to he raised Tby mortgage of charity estates for 
purposes of improvement, provided that compulsory provisions 
were reserved m every such mortgage for payment of the 
principal money borrowed by annual instalments, and for 
redemxDtion and reconveyance within thirty years 

Undei 18 & 19 Yiet c 124, s 30, in lieu of such compulsory 
provisions being inserted m the mortgage, the hoard authorizing 
any mortgage is to give directions by its order for discharge of 
the j)rincipal debt, or any part thereof, by instalments, within 
thirty yeais, or for forming a smkmg fund for discharge of 
the principal debt, or any part thereof, within the same period 
By sect 29 of the same Act, the trustees or admimstrators of 
any charity are disabled from sellmg or mortgaging the chanty 
estate otherwise than under an Act of Parliament or a Court of 
competent jurisdiction, or according to a scheme legally estab- 
lished (q), or with the approval of the board 

By 23 & 24 Yiet c 136, s 15, the power contained in s 21 
of the Act of 1853, is extended so as to authorize the application 
of moneys laised on the securities of the properties of the 
chanty, to any purpose or object which the board shall consider 
to he beneficial to the chanty or the estate or objects thereof, 
and which shall not be inconsistent with the trusts or intentions 
of the foundation 

By sect 12 of the Act of 1869 (r), a majority of the trustees 
are empowered to execute all assurances, &c , requisite for carry- 
ing any moidgage into efiect, on behalf of themselves and of 
their co-trustees, and also of the oJGBlcial trustee, in cases where 
his concurrence would otherwise be required (r;), 

4 ^ 

Section IV. 

Of Mortgages by Trustees under Express Powers. 

i.— Of Powers of Mortgagmg in Settlements and Wills. — 
Express powers authorizing trustees to raise money for purposes 
connected vriih. their trusts were formerly often inserted in 
settlements and w^iils, and are required at the present day if it 

(q) See lie Masoii^ s Oiphamffe, (1B96) c 136, s 16 (repealed) 

1 Ch 596, 0 A (y>) As to when the concurrence of 

(r) 32&33Victc 110 A majority the official trustee is required, see 16 & 
of two-thixds of the trustees was for- 17 Vict c 137, ss 47—60 , and 18 & 19 
merly necessary See 23 & 24 Viet Vict c 124 s 30 
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is desired that money should he raised for purposes other than 
those of enfranchisement, exchange, or partition, or of discharge 
of incumbrances affecting settled lands (s), or of renewal of 
leases (f) 

Where trustees have a discretionary power to sell or mortgage 
settled property, the Court will not enforce the exercise of the 
power, however beneficial its exercise may be (ii) 

If there be a devise in trust, by mortgage or sale, to raise 
money for payment of debts, the trustees may proceed to raise 
the money without the sanction of a decree ; for decrees do not 
give rights, but are only executions of the trust or power already 
subsisting 

If the power to mortgage is for payment of debts on a 
deficiency of personalty, there can be no mortgage after a 
decree proving that all debts are paid (y). 

A power or trust to raise money by mortgage may be created 
by informal words (s) Estates are sometimes vested in trustees 
upon trust or with power to sell, without any express power 
to mortgage It has been held that mortgage is pro fanto 
a sale, and that therefore a trust or power for sale will, 
generally speaking, include a mortgage {a) ; but the authority 
to mortgage must depend upon the nature of the trust If 
the object of the trust is for a definite purpose, such as 
to raise a certain sum of money for debts, portions, and 
the like, without an ulterior intention of effecting an entire 
conversion into personalty by an absolute sale, there seems no 
objection to the money being m every case, where practicable, 
raised by mortgage Questions of this sort must depend on the 
peculiar circumstances of the trust, and the intention of the 
parties as shown on the instrument 

A mortgage, however, would not be authorized under a trust 
for conversion out and out {b) ; or where an intention appears 
that a complete conversion by sale should be effected (c). 


{s) As to the statutory powers of 
limited owners to raise money for en- 
franclnsementj &o , see 46 & 46 Yict 
c 38, s 18 , and 53 & 54 Vict o 69, 
s 11, anie, p 385 
{^) Supta, p 423 

{u) Camden Y Murray, 16 Oh. I) 161 , 
Tempest v Lord Camay s, 21 Oh I> 671, 
0 A 

(ir) Bari of Bath v Bari of Bradford, 
2 Ves Sen 686 And see Jones v 
Bnce^ 11 Sun, 557. 


{y) Ca'ilyonY Truseott, Ij R 20 Eq 
348 

a Befiyssen v, Bothey, SW R 710 
Mills Y Banls, 3 P, Wms 9 , 
Bari of Orfoid v Lord Alhematle, 17 
E J Oh 396. See Ball y Mams, 
4 My &Or 276 

(5) StronghiU y Anstey, 1 De G M, 
& G 636 , Page v Cooper ^ 16 Beav 
396 

(c) Maidenly v Spoforth, 1 Beav. 
390. 
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CHAP xsm Wliere land is directed to be sold by trustees, they baye only 
a power, but no estate (cl) 

A powei’ given by will to tbe executors and trustees thereof 
to wind up the testator’s affairs, &o , and in so doing to make 
any sales or other arrangements ” as they should think fit, 
was held to empower the trustees to raise money by mortgage 
of the testator’s real estate (<?) 

Wheie a testator devised and bequeathed all his property to 
trustees and directed them to carry on his business, and em- 
powered them to increase or abridge the business and the capital 
thereof, it was held that, inasmuch as the trustees had power 
to sell the realty and use the proceeds so as to increase the 
business, they had power to mortgage the realty for that 
purpose (/). 

“Whetlier Conversely, a sale is not, generally speaking, authorized by a 

HiSgage power to raise money by mortgage {g) But where a tenant 
^ under a settlement had a general power to charge the 

estate to any amount, and by his will he directed the estate to 
be sold, a sale was decreed pursuant to this direction (A). And 
a power to raise money by mortgage or otherwise ” will autho- 
rize a sale (i) It is doubtful whether, under a trust to raise 
money by sale or mortgage, trustees can make a sale after 
having raised the money required by mortgage ; at all events, 
• the mortgagee cannot compel the trustees to sell (j) 

A power to raise ” a sum of money has been held to autho- 
rize a sale, and could apparently enable the donee of the power 
also to mortgage {1). 

A general power to charge will authorize an appointment of 
the fee to secure the money raised (/) ; but it would seem that a 
particular power of charging does not enable the donee of the 
power to appoint the fee by way of mortgage, but only enables 
him to create an equitable charge {m). 

Conversely, a power to appoint the fee will authorize a charge 
mQiLt which the Court wiU, as a general rule, carry into effect by a 


Power to 
** raise 
money 

Power to 
oliarge. 


{(^) Blmtt T Bsfteu 12 Sira 605, 
Thompson v Todd, 16 Ir Cli E 337 
ie) Re Jonts, button v Biooljdd, 
W' N (1889) 176. 

{/) ReJ)immoel,JDimmoclY 
62 L T 494. See Redman v Rymers. 
66L T 270 

{ff) Rtdout T. Rad of Flymouth* 2 
Atfc. 104 

(h) Xmy T. Zmy, 6 Ves. 446, 


{%) Tascley v Small, 6 Sira 625, affd 
on other points, 3 My & Or 63 
(^) RallY Loid Clinton, 12 Ves 66 
(A) WarehamY JBiown,2Yeim. 163, 
Bateman v Bateman, 1 Atk 421 
g) Long Y Long, 5 Ves 445 , Bate^ 
manY Bateman, mp , JD'iakeY^ TFhit- 
more, 5 De G & S 619 
{m) JenJctnsY Keym%s,l(Jh Oa 103 
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sale (n). In snoli a ease, the Court may authorize an appoint- ssm 
ment to trustees in trust for sale (o). 

In one case, a power to charge with a sum of money was 
held to authorize the grant of a rent-charge, until the principal 
and interest were paid (p ) ; hut the ease was a very special one 
Upon the general principle elsewhere referred to (q), that a 
direction to raise money out of rents and profits for a purpose raiseable out 
which requires a gross sum to he raised at once, will charge the 
co)piis of the estate, fines for the renewal of leases for lives and 
upon taking admittance to copyholds, may he raised (r) out of 
the estate itself, although the rents and profits he the only 
specified fund. Where there is a power to raise fines out of 
annual rents and profits, with power to mortgage in case the 
necessary sums shall not he provided m that manner, the fines 
will he payable out of the income if it he sufficient (s). But 
where the power is simply to raise the fines out of the rents or 
hy mortgage, if the trustees refuse to exeicise their discretion as 
to the mode of raising the money, the Court, in pursuance of its 
general principles, will so raise it as to throw the burden upon 
the parties in proportion to their interests in the property 
charged ; although it seems the trustees, in the exercise of their 
power, might have made a different disposition (i^). 

It has been seen that the receipt of trustees for moneys Trustees 
advanced to them will generally exonerate the mortgagee from 
seeing to the apphcalion of the money {tt ) ; hut fraud or collusion 
on his part, enahhng the trustees to apply the money to their 
own purposes, wiU vitiate the mortgage (a?), 

A power to charge an estate with a specific sum of money Interest, 
without mentioning interest, includes a power to charge with 
interest (y) ; and the interest may he at any rate fixed by the 
donee of the power, who is not limited to the rate of interest 
allowed hy the Court (s). But this rule does not apply where 
the trustees have not a discretionary power to charge, hut an 


(n) Hoherts v 2 Eq Ca Ab 

668 see Falme) v WheeUr, 2 Ba 
& Be 18 , Slelton v Managan, Ir R 1 
Eq 362 

(o) Kenwoithy'^ Bate, 6 Ves 793 
\p) Blalce Y Marn&U, 2 Ba & Be 35 
\q) Ante, p 414 

(V) Allan Y Backhouse^ 2 V & B 
65 , BlaylersY Abbott^ 2 My & K 97 , 
Gramstone v Gaunt, 9 Jui 78 
{s) Solley Y Wood, 29 Beav 482 


(i) Jones y Jones, 5 Ha 440 , AznsUe 
Y Kmeowrt, 28 Beav 313 
(m) 22 & 23 Vict 0 35, s 23 , 56 & 
57 Viot c 53, s 20, ante, p 401 

BmtY Truman, N S 721 
[y] Kilmurry v Geery, 2 Salk 538 , 
Boycot V Cotton, 1 Atk 556 , Bvelyn v 
Evelyn, 2 P Wms 659 , Sail v Cwt tet , 
3 Afic 359 , Lew%s v Frele, 2 Yob jun 
507. 

{s) Lewis Y Frele, sujp 
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imperative trust to raise a sum of money for specific purposes ; 
in sucli a ease, the interest must not exceed the rate of 4 per 
cent , or, in the case of Irish estates, of 5 per cent, 

Where trustees have power to raise a sum of money, they 
have power also to raise the costs of the mortgage (q). 

Where real estate subject to several incumbrances was con- 
veyed to trustees in trust to raise 75,000/ to pay off the incum- 
brances prior to a mortgage to A, who paid off and took 
transfers of the prior incumbrances; the trustees then, by a 
deed to which the mortgagor was a party, purported to assign 
to A. the 75,000/ raiseable under the trust deed, and to convey 
to him the property by way of mortgage to secure 76,000/ and 
interest ; it was held that this was not a mortgage under the 
trust, and that, as against mesne meumbrancers, A. could only 
stand as a transferee of the incumbrances transferred to the 
extent of the security thereby created (r). 


ii. — ^Form of Mortgage by Trustees. — ^A covenant to pay in 
a mortgage by trustees is unusual (s) ; and where a covenant 
was entexed into by a trustee-mortgagor, an action on such 
covenant was, under circumstances of fraud, restrained (/). 

It may now be considered settled that a power to trustees or 
otheis to mortgage authorizes a mortgage with power of sale (u), 
in opposition to former authorities (sp) It is safer, however, 
that trustees to whom power to mortgage is given, should be 
authorized in terms to give a power of sale (y) 

Where money is directed by the Court to be raised by mort- 
gage, a power of sale has been sometimes inserted (s), and 
sometimes refused (a). The plan has sometimes been to give a 
power of sale with a proviso that it shall not be exercised 
during the infancy or other disabihty of the persons entitled 
subject to the mortgage, without the leave of the Court (5). 


{p) Balfour v Ooope '^ , 23 Ch B 473, 
0 A , distmgmshinj^ Young v Lend 
Waterparky 13 Sua 199 
{q) Aimstionq v Armstrong y L B 
18 Eq 541 See jStueU y Bishopp. 
62 L J Ch 985, C A, 

(r) Thompson v JSudsony B B 2 Cii 
A 265, reversed on other crounds, 
Ii B 4 H L 2. 

(«) See StronghtU v. Ansteg, 1 Be G- 
M &G, 636, atp 642 
(t) Y MmardSy 2 Be G. 

(«) BatUpY Abrahantf li h T 219, 
Q 38 , Bridges y. Zmgman, 24 Bestv 


27 , Cook Y. Bmoson, 29 Beav 128 , 
Be ChavLnei'*s JFtll, B B S Eq 569. 
See B€n7iett v Wyndhamy 4 Be G E 
& J 259, Bussell Y Blaicey 18 Beav 21, 
Cuiikshmk v B B 13 Eq 665 
(ar) Clatke y The Boyal Banopticoriy 
4 Brew 26 , Sandeu v Bichards, 2 
CoU 568 * 

M Bav Con (4tli ed ) yoI u pt 2, 
P 85 • 

(а) Selby v Coohngy 23 Beav 418 
(«) Brake v WTiitmorey 19 B T 243 

(б) 2 Bay, Conv, 3rd ed p. 636, 
4t33Led p 86, 
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CHAP xxnr 

Section V. 

Of Mortgages under Trust Terms for Portions and 
Maintenance 

i. — ^At what Time Portions are raiseable. — ^In modern settle- Powers to 
ments and wills where portions are intended to be provided, the uy mortgage^ 
trustees are usually empowered, after the deaths of the tenants 
for life, or in their lifetime if they shall direct, to raise any part 
of the portions for the advancement of the children, and, after 
the deaths of the tenants for life and until the portions are pay- 
able, to raise certain sums for maintenance, not exceeding the 
amount of mterest on the principal of the portion, with a proviso 
that the trustees shall not mortgage or sell until some one of 
the portions becomes payable. 

The general rule is, that when portions are by will or settle- G-eneral rule 
ment vested, and directed to be paid at a given time, and raised 
by sale or mortgage of a term, they shall be raiseable at such time 
out of the term, though reversionary, unless an intention is shown 
on the will or settlement that the payment shall be postponed 
until the term comes mto possession (c). The portions are thus 
raiseable in the parents’ hf etime, though the term is not to com- 
mence till after their death, or their death without issue male 
(as the case may be) If all the contingencies have happened, 
the portions must be raised, notwithstanding the injury to the 
remainderman by the sale or mortgage of the term {d ) ; secuSy 
if aU the contmgencies have not happened (e). 

A contrary intention has been considered to be shown by a Contraay 
direction to raise the portions after the commencement of the ^ 
term ” (/), or where mamtenanoe is directed to be raised out of 
the rents and profits after the term has fallen into possession {(/) , 
it being conceived to be inconsistent to raise the portions before, 
and the maintenance after, the commencement of the term (h ) ; 
but the apparent mconsistenoy of such direction as to main- 


(c) JSeyter v Jones, S Kep m Oh 
106 , U , 1 Ecl Oa Ahr 367 , stih 
mm JSelUe'i v Jones, QremesY Matti^ 
son, Sir T Jones, 201 , Stamforth v 
BtmifoTth, 2 Vem 460, Bmdys v 
1 ^ "Wms 707 , Goodall v 
396 , Michel]/^ Miehell, 4 
355 , 

Smith Y Bvans,Axcib 63'3?M?«yv 
Conway, 3 Bro C 0 267,.exiedm 
Codnngton y Lo'id Foley, 6'Ve^> at 


pp 379, 3S0 

(d) Sehhlethwaite y Cartwnyht, Eorr 
30, Codnngton y Imd Fohy, 6 Ves 
363 

(tf) Corbett v Maidwell, 1 Salk 158 , 
3 Rep m Oh 101 

(/) Bntlm Y JDmeomb, 1 P Wms 
448 , Churchman y JSarvey, Amb 335 

(J) Brome v Beylley, 2 P "Wms 
484 , Stevens v Bethicl, 3 Atk 39 

(7i) BioincY Bnheley sup 
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CHAP xsnr. 


laconTeni- 
enees from 
rule 


tenance does not prevent the operation of the rule in the face 
of a clear and express declaration (^). 

A contrary intention has also been considered to be shown by 
an option to the trustees to raise the portions either out of the 
rents and profits, or by sale or mortgage of the term ; but the 
better opinion is, that the exercise of the option by the trustees 
shall not be allowed to prejudice the right to the immediate 
raising of the portions (j). The circumstance also of the settle- 
ment providing that the children should out of the premises 
receive a yearly sum for maintenance, and that the residue of 
the rents should in the meantime, until the portions became 
payable, be received by the persons entitled to the reversion 
immediately expectant on the term, has been thought a sufiicient 
indication of the intention to take the case out of the general 
rule (A) So, where there was a proviso in the settlement, 
making the portion contmgent durmg the father’s lifetime, and 
the father had a power of revocation (1), If a parent, who is 
tenant for life, with remainder to trustees, of a term for raising 
portions, has a power of appointing the portions, they cannot be 
raised in the parent’s lifetime (m) 

The inconveniences urged as arising feom the rule, were these : 
if the portions were ordered to be raised by sale of the rever- 
sionary term, the interests of the remainderman or reversioner 
might, m case the property was not of great value, be totally 
sacrificed to the raising of the portions ; and even if the property 
was considerable, still the injury done to the estate might be 
very serious. If the portions were ordered to be raised by 
mortgage of the reversionary term, then the estate of the tenant 
for life must be encroached upon to satisfy the accruing interest 
of the mortgage, contrary to the intent, and in many cases, the 
express wording, of the settlement, or the only alternative was 
that the interest should run in arrear ; and as in such latter case 
the mortgagee might, under the old practice (n), have brought 
his action, and, by procuring rests to be taken, might have con- 
verted interest into principal, it was clear that, if the tenant for 
life lived many years, the mterest might have doubled or even 
trebled the prmcipal, and by such means have proved the total 
miu of the estate. 


(») Zpji V. GhandoBy 3 Atk 416 
(^) Meibhthv,a%t0’7* Gartiinght,'EoTTi, 
30, mil V. Garter, 2 Atk 355, 

{&) Bteeem y, JOethiel,, 3 Atk 39; 

Ex 142. But 



see Michellf^ 

(0. , 

Dav, Conv 

at' 


^ , ;9Xt,T 243 
3rd ed. p, 635, 
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These moonYeniences so weighed with some judges, that chap. xs:iir 
trifling oiroumstanees have been seized hold of in order to escape 
from its operation (o). 

This yiew was, however, disapproved of by Lord Eldon {p), 
who said, The rule upon the whole depends upon this, whether 
it was the intention of the parties to the instrument, attending 
to the whole of it, that the portion should or should not be raised 
in this manner. Taking it pnmA facie to be the intention upon 
the general rule, if there is nothing more than a limitation to 
the parent for life with a term to raise portions at the age of 
twenty-one or marriage, and the interests are vested, and the 
contingencies have happened at wMoh the portions are to be 
paid, the interest is payable and the portions must be raised in 
the only manner in which they can be raised, that is, by mort- 
gage or sale of the reversionary term” (g). 

The rule laid down by Lord Eldon has since been followed in 
Smyth V. Foley (r), and is thoroughly established. 

Under a trust for raising portions and maintenance, the Court Mamtenance 
will not direct maintenance to be raised on the portion of a 
child of a first marriage during the life of a second wife, mamage 
although she takes no estate, if the words of the trust are clearly 
ojiposed to it (s) 

Portions carry interest, though not mentioned, as from the Interest 
time when they ought to be raised and paid (^), but not before 
that time {u), Aceordmgly, if a portion is directed to be raised 
out of rents and profits, and no time is appointed for raising the 
portion, only the bare sum required, without interest, must be 
raised, and any mortgage of the trust term for the purpose of 
raising the mortgage will be void {x). 

Trustees empowered to raise money for portions have an Costs 
implied power to raise the incidental costs of a mortgage {y) 

As to raising all the portions as soon as one becomes payable, 


((?) Stanley r Stanley^ 1 Atk 549, 
Clinton V Lord Seymour, 4 Ves 440 
{p) Godimgton y Lord Foley, 6 Ves 
363 

{q) KebUetIvwaite v. Cartwi Eor 
30 


(? ) 3 T & 0 Ex 142 And see Cotton 
Y. Cotton, 3 T & 0 Ex 149, n. , and 

BeaY 649 , ^ Cartf, 

Smith Fvan8,Amh 633 , 
Conway, 3 Bro 0 0 267,\exp> 
CodnngtonY Lo'id Foley, 


Windsor, 2 Ves Sen 472, at p 487 , 
JDalyY F7eneh,6B P 0 byToml 55, 
Codiington y Loid Foley, 6 Yes 364 
See JLall y Cmte^, 2 Atk 355, at 
p 358 

(m) Churchman y Survey, Ajnb 335, 
at p 342 ; FteynoMs v Meyrich, 1 Ed 
48 

{x) Ivy V Gilbert, 2 P Wms. 13 
See Gieenr Behhier, 1 Atk 505 
{y) Michell v Mwhell, 4 Beav 495 , 
Armstrong y. Armstrong, L R. 18 Eq 
541. 
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CHAP ‘gym 


Inoonvem- 
cnees from 
rule 


tenanoe does not prevent tlie operation of tlie rule in the face 
of a clear and express declaration (i). 

A contrary mtention has also been considered to be shown by 
an option to the trustees to raise the portions either out of the 
rents and profits, or by sale or mortgage of the term ; but the 
better opinion is, that the exercise of the option by the trustees 
shall not be allowed to prejudice the right to the immediate 
raising of the portions (j). The cncumstance also of the settle- 
ment providing that the children should out of the premises 
receive a yearly sum for maintenance, and that the residue of 
the rents should in the meantime, until the portions became 
payable, be received by the persons entitled to the reversion 
im m ediately expectant on the term, has been thought a sufficient 
indication of the intention to take the case out of the general 
rule (A). So, where there was a proviso in the settlement, 
making the portion contmgent during the father’s Hfetune, and 
the father had a power of revocation (A) If a parent, who is 
tenant for hf e, with remainder to trustees, of a term for raising 
portions, has a power of appointing the portions, they cannot be 
raised m the parent’s Kfetime (m). 

The inconveniences urged as arismg from the rule, were these • 
if the portions were ordered to be raised by sale of the rever- 
sionary term, the interests of the remainderman or reversioner 
might, in case the property was not of great value, be totally 
sacrificed to the raising of the portions ; and even iE the property 
was considerable, still the injury done to the estate might be 
very serious If the portions were ordered to be raised by 
7nortrjage of the reversionary term, then the estate of the tenant 
for life must be encroached upon to satisfy the accruing interest 
of the mortgage, contrary to the intent, and in many cases, the 
express wording, of the settlement, or the only alternative was 
that the interest should run in arrear ; and as in such latter case 
the mortgagee might, under the old practice («), have brought 
his action, and, by procuring rests to be taken, might have con- 
verted interest into pnncipal, it was clear that, if the tenant for 
life lived many years, the mterest might have doubled or even 
trebled the pnncipal, and by such means have proved the total 
ruin of the estate. 


V. Ghan^es^ 3 Atk 416 
{J) llehbUihUfaiteY GaHu} ightyWoTs: 
80 , Sail V. Carter, 2 Atk 355 
(A:) Btmem V. JOetkxcl, 3 Atk 39, 
Smyths. Ex. 142. But 


1 S & St 5^07 
)tton T Ctadoel, 1 Keen, 
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These inconveniences so weighed with some judges, that chap xsjh 
trifling circumstances have been seized hold of in order to escape 
from its operation (o). 

This view was, however, disapproved of Tby Lord Eldon (p), 
who said, The rule upon the whole depends upon this, whether 
it was the intention of the parties to the instrument, attending 
to the whole of it, that the portion should or should not he raised 
in this manner. Taking it pnmd facie to he the intention upon 
the general rule, if there is nothing more than a limitation to 
the parent for life with a term to raise portions at the age of 
twenty-one or marriage, and the mterests are vested, and the 
contingencies have happened at which the portions are to he 
paid, the interest is payable and the portions must be raised in 
the only manner in which they can be raised, that is, by mort- 
gage or sale of the reversionary term” (q). 

The rule laid down by Lord Eldon has since been followed in 
Smyth V. Foley (r), and is thoroughly established. 

Under a trust for raising portions and maintenance, the Court Maintenance 
will not direct maintenance to be raised on the portion of a 
child of a first marriage during the life of a second wife, mamage, 
although she takes no estate, if the words of the trust are clearly 
opposed to it (s). 

Portions carry interest, though not mentioned, as from the Interest 
time when they ought to be raised and paid (i^), but not before 
that time if), Accordmgly, if a portion is directed to be raised 
out of rents and profits, and no time is appointed for raising the 
portion, only the bare sum required, without interest, must be 
raised, and any mortgage of the trust term for the purpose of 
raising the mortgage will be void (a?). 

Trustees empowered to raise money for portions have an Costs 
implied power to raise the incidental costs of a mortgage (y) 

As to raising all the portions as soon as one becomes payable. 


(o) Stanley v Stanley^ 1 Atk 549, 
Chnfon v Zord Seymour, 4 Ves 440 
( ji?) Codnngton v. Zord Foley, 6 Yes 

(^) Melhlethwaite Y Ca'ttw}i0it,Fox, 
30 

( 5 ) 3 T & 0 Ex 142 And see Cotton 
V, CoUon, 3 Y & 0 Ex 149, n , and 
Qoiigh Y Andi ews, 1 Coll 59 
(fi) Kume Y Fundell, 2 S & St 174- 
Bnt qucBi e, the constructioii of the trust. 

{t) JSielyn v Fvelyn, 2 P Wms 659, 
at p 669, Fail of Fomfiet v Zoid 


Windsor, 2 Yes Sen 472, at p 487 , 
ZaJy Y French, 6 B P 0 by Toml 55 , 
Codnngton y Zoid Foley, 6 Yes 364 
See Sail y Gaiter, 2 Atk. 355, at 
p 368 

(«) Churchmm y Sarvey, Amb 335, 
at p 342 ; Meynolds v Meynch, 1 Ed 
48 

(iu) Ivy Y Gilheyi, % P Wms 13, 
See CrieeriY JBelchiei, 1 Atk 505 
{jy) Miohell y , Miohell, 4 Beav 495 , 
Armstrong v. Armstrong, It R, 18 Eq 
541. 
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CHAP xxm gee OiUihraml y Goold {z). In the exercise of a discretion on 
this point, the trustees should consider, on the one hand, how 
far the loss by infant portionists of the security of the term 
until their portions are raised is an objection to raising the 
entire sum at once (a ) ; and, on the other hand, that the raising 
of each portion as it becomes payable by a separate mortgage 
may cause considerable expense to the estate (6). 


ii. — ^Methods of raismg Money — If a settlement or will con- 
tains a charge of portions, without specifying in what manner 
the money required is to be raised, a mortgage may be made 
for that purpose under the direction of the Court, as in the case 
of any other charge (g) ; but where the trusts of the term pre- 
scribe a particular method for raismg the portions, this implies a 
negatiye that they shall not be raised in any other way (d). 

Modern settlements usually contain an express direction that 
the portions may be raised by (among other means) mortgage of 
all or any of the settled lands and hereditaments for the whole 
or any part of the term In the absence of such direction, the 
power of the trustees of the term to raise money for portions by 
means of a mortgage is a question of intention to be coHected 
from the context of the settlement or will (e). 

The general question as to whether and under what circum- 
stances a direction to raise money out of rents and profits will 
authorize a mortgage out of the corpm of the estate has been 
already considered (/). This question is now reveited to with 
special reference to its apphcation to raising money for 
portions. 

It would seem that, according to the more modem decisions, 
the natural or ordinary meaning of raising a portion by rents 
and profits, is by the yearly profits and the cases which have 
extended it further are exceptiom out of the general rule, in 
which the context has afforded a different construction (^). 


(s) 5 Sun 155, 

{a) Winter v IS & St. 510 , 
Bluppard v TFikon^ 4 Ha 392, at 
P 394 

(5) Otway ^ Cave v Otway, L B 2 
E(i 725 See Gillihand v GeoU, 5 
Sim 149 

(<f) See Bav. Conv 3rd ed toI. m 
n 447. 

(d) Poy r Q%Ueri^ 2 P. Wms 12, at 
n* 19, See I>anei v Wmmnh, 2 Sim 
425 . 


{e) See WtUon v SaUihij, 1 E & 
My 690, at p 599 
(/) Ante, p 414 

(y) Ivy V Gilhet jf, 2 P Wms 13 , 
JlhiUips V Thilhps, 8 Beav 193, Foster 
T Smith, 1 Ph 629 , Shaftesbury v 
MayUotough,2M.j &K 111, Faidm 
V Fwhards, 14 Sim, 537 
{h) 2 P Wms 19 , Allan v JSaol^ 
house, 2 V & B 66 , Garmistone v 
Gaunt, 9 Jnr 78 
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Thus, where a tune certain is prefixed for the payment of 
portions, and it is eTident that the annual profits will not raise 
the money within that time, the Court has directed a mort- 
gage {i) So, also, in a case where the trust of a term was out 
of the rents and profits to raise 8,000/. for daughters’ portions, 
to he paid to them “as soon as convemently could he,” two points 
were made : — ^first, whether the 8,000/ could he raised hy sale 
or mortgage, and secondly, whether it should carry interest, and 
from what time , and it was considered, that as the daughters 
were of age at the time of the father’s death, it would he conve- 
nient to raise the portions forthwith , and it was decreed, that 
the portions should he raised hy sale or mortgage, and that the 
8,000/ should carry interest from the death of their father (/) 
The principle applies where the sum is immediately raiseahle — 
a gross sum that must he raised (I) 

But equity would not raise the portions hy mortgage, if the 
children were of tender years at the death of the father (;;?) , and 
in such case the poitions would have become due when the rents 
would have raised them, and would have carried no interest ; as 
soon as the portions could have been raised hy the rents, the land 
would have borne its burden and have been discharged (n) 

If the trust be to raise portions out of rents and profits, no 
time being appomted for payment, and the child dies under 
twenty-one, and unmarried before it is raised, the portion will, 
in such case, he raised out of the annual rents, for the Court 
will not, it seems, direct a mortgage (o) 

Where an annual sum is directed to he raised for mamtenance, 
and there is an existing life estate, and it is not clearly expressed 
that the maintenance is not to commence until after the deter- 
mmation of that estate, the question of intention arises as in 
the case of the portion itself If it is ascertained to be the 
mtention that the maintenance shall commence notwithstanding 
the life estate, but the payment of it is clearly confined to he 


(z) BacWioim v Middleton^ 1 Oh Ca 
173 , KeyeocL v Metjcock^ 1 Vem 256, 
Benyv Asl/iam,2VGr7i 26, fFmbufton 
V Warhurton^ 2 Vem 420 , Oleden v 
Oleden^ 1 Atk 552 , Gteen y Beickier, 
1 Atk 505, ShrewshwyY Bhiewshm^y 
1 Ves J 234 And see 2 Yes J 
481, n , and Allan v Baellionse^ 3 V 
& IB 65 , Wilson v Salhley, 1 R & 
My 590 

{1) Ttaffo-id V Ashton, 1 P ’W’ms 
VOL. I. — R 


416 And see Btanhope y 
Prec Oh 435 

(l) Metcalfe v Kutchmson, 1 Ch D 
698 And see Balfotit y Cooper, 23 
Oh D 472, 0 A 

(m) JEvelyn v. Evelyn, 2 P Wms 
659 

ii) Ivy Y G-illerty 2 P Wms 12 
6) Bail Biveis y Bail of Beily, 
2 Vem 72 See Bielyn v Bidyn, i 
P Wms atp 672 


433 


CHAP XXIII 


Trust to raise 
annual ssum 
foi mam- 
tenance 


P F 



:34 


OF MOETGAGOES — TEUSTEES. 


CHAP xxni out of annual jDrofits, it must from necessitj either encroaoh on 
the life estate, or run in arrear ; the former can never he con- 
sidered the intention, as the term is reversionary to the estate : 
the maintenance must therefore run in arrear, and when the 
trust term falls into possession, all the arrears must he paid (^i). 
If the trusts for raising the portion and maintenance are 
extended to sale or mortgage, it was for some time considered 
doubtful whether the Court would raise the maintenance hy way 
of mortgage; for it is manifest there is some difficulty in accom- 
plishing it, inasmuch as the maintenance is a running sum 
hecoming due quarterly or half-yearly; and in Pierpoint v. 
Lord Cheyney {q)y Lord Chancellor Parker said that he had not 
been enabled to find a single precedent for mortgaging a rever- 
sion for maintenance ; but in the subsequent case of Ramilnlly. 
Lamey (ji), Lord Chancellor Macclesfield considered it clear, 
that when the child had no other maintenance, it had been 
decreed to be raised by mortgage of the reversionary interest of 
the term; and (r), where the term was not reversionary, but the 
trust was to raise the portion on the death of the jointress, who 
had a rent-charge, the Master of the Polls gave maintenance 
duxmg the life of the widow, and seemed to be inclined to 
think, that even if the trust had been reversionary, maintenance 
might, if necessary, have been raised by sale or mortgage (r). 

The same principle was followed by the House of Lords in 
MilUoiin T French (.9), and by the Yice-Ohancellor of England, 
in Freeman v. Simpson (^), where interest was given on legacies, 
which were charged, after the death of the testator’s wife, upon 
real estate in aid of the personalty, from the time the legacies 
became due out of the personal estate, as general peoumary 
legacies. 

In one case (w), an estate was limited to the use of the 
Duke of Newcastle for life, with the remainder to trustees for 
1000 years, with remainder to the Earl of Lincoln for life, and 
the trusts of the term were, to raise a portion for an only 
daughter of the earl, and maintenance was to be paid, after the 
death of the earl, out of the rents and profits, and the surplus of 
the rents and profits to be paid to the person for the time being 
entitled to the reversion or remainder expectant on the deter- 


(jp) Mmmh%U y JOansetfy 2 P Wms 

179. 

iq) I P Wms 488, 

(r) Lp(Mm y 14 Ves. 668^ 

at p 566, 


(«) 4 Cl & Fux 276 
ff) 6 Sim 75, 

(u) Lady Clinton y Lord Eohert 
4 Ves- 440. 
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mination of the term. It was held that as the maintenance was chap sxnr. 
to be raised out of the annual profits, and not by sale or mort- 
gage, which could not be during the life of the duke, for the 
duke was not a person entitled to the reversion or remainder 
expectant upon the determination of the term, the daughter 
was not entitled to interest until the death of the duke 

Where an infant entitled in possession to real estate had no 
other means of mamtenahce than the rents, which were insuiE- 
cient, an order was made that an allowance for his past main- 
tenance should be charged upon, or raised out of, the corpus of 
the estate {x) But in two recent cases this decision was dis- 
approved of, and the Court refused to make orders for mainten- 
ance out of CO) pus, where infants were entitled in remainder (y) 

iii. — ^Legacy and Succession Duty — ^In raising portions by Legacy and 
mortgage, the trustees should take care that the legacy and estate on p^oihons 
duty either be paid by the portionist, or deducted in ascertaining 
the amount seemed by the mortgage, as the tiustees aie liable 
for the duty (s), as well as the devisees of the estate subject to 
the portions whether in fee or for life {d) But the trustee or 
devisee paying the legacy duty can recover it from the por- 
tionist (5), unless the portions were devised clear of all deduc- 
tions (c). And trustees may raise the amount of estate duty 
payable or paid by them m respect of portions by sale or mort- 
gage of the term {d) 

The same observations will apply to succession duty, on por- Succession 
tions raiseable under a settlement of real estate, under 16 & 17 
Yict. c 51 

Sect 44 of the Succession Duty Act (16 & 17 Viet c. 51), Power to 
enacts that, besides the successor, the following persons shall he sfoTduiy?y 
personally accountable for the duty to the extent of the property inortgage 
received by them, namely, every trustee, guardian, committee, 
tutor, or curator, or husband, m whom respectively any property 
or the management of any property, subject to such duty shall 
be vested, and every person in whom the same shall be vested 
by ahenation or other derivative title at the time of the succes- 
sion becoming an interest in possession ; and all those persons 

{x) Jte Saworth, L R 8 Oh A [z) 45 Geo HI. c. 28, s S , 57 & 68 

415 , Fmtxman r. FenUman, 13 Sim Yiot c 30, s 8 (4), 

171, NotUy V Falmm^ 11 Jur N S (a) Ait Jact&on^ 1 Or & J 

968 , Me Alien, L R 8 Oh A 417, n 101 

\y) Re SamiUon, 81 Oh D 291, {]>) Kales y Freeman,! "Bv &B 391 

0 A , Cadnian v Cadmetn, 33 Oh D (c) StowY Davenport, 6 B &Ad 359 

397, 0 A. id) 57 & 68 Yiot o 30, s 0 (5) 
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Form where 
mortgage is 
simply under 
the power 


Form where 
owner in fee 
or for life, &c 
concurs 


are authorized to compound, or pay in adTance, or commute, the 
duty, and retain the amount thereof out of the property subject 
thereto, “ or to raise such amount and the expenses incident 
thereto, at interest on the security of such pioperty, with power 
to give ejEfeetual discharges for the same ’’ ; and such security is 
to have priority over any charge or incumbrance created by the 
successor 

Jy, — ^F orm of Mortgage for raising Portions, &c — ^Where, as 
is often the case, the precise manner in which portions are to be 
raised by mortgage is prescribed by the instrument creating the 
trust, a mortgage made solely in exercise of the power for that 
purpose must strictly conform to the terms of the power If the 
mortgage is made under the power without the concurrence of the 
tenant for life or other owner of the settled lands subject to tbe 
charge of portions, either by reason of his being a minor or un- 
wilkng to concur, or from a wish not to let in subsequent in- 
cumbrances, it IS obvious that, inasmuch as trustees do not 
usually enter into covenants for payment of principal or in- 
terest (d), the land will he the only security available to a mort- 
gagee advancing money for raising portions It is also to be 
remarked, that though trustees generally may give to a mort- 
gagee a power of sale though not expressly authorized so to 
do (e), trustees of poition-terms secured on large family estates, 
often refuse to give such a power (/) 

But these considerations seldom deter intendmg mortgagees 
from advancing money for raising portions, as the amount 
raiseahle for that purpose is generally mconsiderahle in propor- 
tion to the value of the land charged, so that the land alone is a 
sufficient security for the amount raised. Moreover, such mort- 
gages offer the advantage, especially to trustees advancing 
money, that they afford an investment which is likely to he 
permanent, as well as amply secured 

If, however, the tenant for life or other owner of the estate is 
able and wiUmg to concur xn the mortgage deed, the mortgage 
need not he made in exercise of the power, but may he made in 
any manner the parties please ; for the owner, if seised in fee, 
can obviously raise the money m any way he thmks convenient, 
and on reeeiiit of the portions by the persons entitled thereto, 
the charge and the term will cease and determme And, if the 

Seo antfiy p 428 of sale, the provisions of s 19 of the 

f) P* . Conveyancing Act, 1881 (44 & 45 Viot. 

(/ ) Of course, if it is intended that c 41), must he expressly excluded 
the mortsfasree shall not fi nnvo’fiv 
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owner is only a tenant for life or other limited owner, then, cihap xsxn 
inasmuch as the portions though not actually raised are an in- 
cumbrance ” on the property, he can, under his statutory power 
(g), mortgage the settled lands or any part thereof by a con- 
veyance of the fee or by demise, as he thinks most convenient 
for the purpose of extinguishing the charge 

The most usual form which a mortgage for raising portions 
appears to take, where the owner of the estate concurs, is that of 
a mortgage by the trustees of the term to the person advancing 
the money, with a covenant by the owner of the estate for keep- 
ing down the interest, sometimes extending also to the payment 
of the prmcipal ; the money raised being paid, by the dmection 
of the trustees, to the portionist who joins for the purpose of 
acknowledging the receipt of the money (h) The concurrence 
of the portiomst, though usual and convenient, is not essential, 
and may often be safely dispensed with ( 2 ) 

Sometimes the manner adopted for raismg a poition by mort- 
gage is, that the portionist shall assign to the mortgagee his 
share of the sums to be raised, and give the mortgagee a power 
of attorney to receive it then the tenant for hie, if the term is 
reversionary, makes a demise of a proportional part of the estate 
to the mortgagee for ninety-nme years, if the tenant for life 
shall so long live, upon trust to permit the tenant for life to 
receive the rents until default is made in payment of the 
mterest, and then to receive the rents and retain the interest. 

The trustees of the term assign a proportional part of the 
premises comprised in the term to the mortgagee, and there is 
introduced a proviso for redemption by the tenant for hfe, or 
persons in remainder, on payment of the portion and costs, &c 
The tenant for hfe, or (if the term is m possession) the remam- 
derman (if he will concur), covenants for the payment of the 
money and for the title {1). 

The mortgage of the term is usually by assignment of the Wiietiier 
whole term, but sometimes it is made by demise of a part of the j^rhon^erm 
term, with a proviso for cesser on payment of the mortgage 
money (1) As the term is not burdened with any rents or or d^se, 
onerous covenants or obligations, the only advantage of a demise 
is, that it saves the necessity for a re-assignment or surrender 
on redemption 

{ff) See the Settled Land Act (53 & (t) B 3 rfchewood& Jarman, Conv ,4th 

54 Vict c 69), s 11 ed Yol III p 1041, n 

(A) Dav Oonv (4th ed ) Vol II Qs) See Ooote on Mortgages, 5th ed 
pt u. p 462, n, Vol I pp 296, 297 

(Q See rnor’s Conveyancing, p 225, 
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OHAPTEE XXIV. 

MORTGAGES BY ECCLESIASTICAL CORPORATIONS. 

i, — Mortgages by Ecclesiastical Person of Profits of Benefice to 
secure bis own Debts, — ^Eectories impropiiate and tithes in lay 
hands may he the subject of mortgage in like manner as any 
other species of real estate. 

There exists no rule of public pohoy, independent of restrain- 
ing statutes, which prevents an ecclesiastic from deahng with 
his temporahties (a). 

By 13 Eliz c 20, it was enacted, that “ all chargings of any 
benefice with cure thereafter, with any pension or with any 
profit out of the same to be yielded and taken, thereafter to be 
made, other than rents to he received upon leases thereafter to 
be made, according to the meaning of that Aot, should be 
liiterly 'cokV^ By 3 Oar I c. 4, s 2, this Act was made 
perpetual. 

By 43 Greo III. c 84, 13 Eliz c 20 and 3 Oar I. c 4, s 2, 
were wholly repealed. The 57 Greo. Ill o 99 repealed 43 
Geo III. c 84, and also repealed part of 13 Eliz o 20, but 
did not repeal in terms the clause relating to the charging of 
livings. 

The 57 Geo. Ill c. 99 was repealed by 1 & 2 Viet o 106, 
s 1, except such part as repealed any former Acts ; and 1 & 2 
Viet. e. 106, s. 1, has been repealed by 37 & 38 Viot o 96 , 
but the effect of all these repeals is that 13 Eliz c. 20, so far as 
relates to charges on benefices, is still in force (6) 

A mortgage of pew rents by a vicar of a district church is 
void under the Act of Elizabeth (c). A lease of a rectory and 
tithes and a receivership deed thereof, bemg a contrivance to 

(«) See Grenfell v Dean and Canons v R? adieu, 3 App Cas 944, at pp 960, 
2Beav 614 951 > Jr'Jr' > 

(5) ^^MawUns v. Oaihereole, 6 De (e) Dxp Anmjosmvth, 8 Oh. D 96, 
G M & G 1, at pp. 20, 21 , Garnett 0 A 
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secure a charge, were held void {d) A oomposition with a chap amv 
clergyman in consideration that his future income may be 
received by a trustee, and ai)plied in liquidation of his debts 
after providing for a curate, is void {e). 

Where a manor or rectory is specifically allotted to a prebend, Ohaige by 
the prebendary has power to charge it (/) So he may alien 
any property attached to the office without losing his stall or 
voice in the chapter {g) So the lands and emoluments attached 
to a canonry (which is an ecclesiastical office without cure) can, 
it seems, form the subject of a charge or mortgage Qi) But a 
mortgage by demise of the lands, messuages, &c , belonging to a 
canonry of St Greorge’s Chapel, Wmdsor, was held, in the last- 
mentioned case, not to pass a house in which the canon lived, the 
house in question being vested in the dean and chapter, and not 
attached to the canonry, but hable to be exchanged for the house 
of another canon in the event of a vacancy among the canons, 
each canon thus taking the temporary use of any particular 
house for the purposes of residence {i ) ; but the canonry itself, 
as an ecclesiastical office, or even the prebendary, since 13 & 14 
Oar II. 0 4 (with two exceptions), cannot, it seems, be the 
subject of a grant {i). 

Where a scheme confirmed by Order m Oouncil under the Benefice witb 
Pluralities Amendment Act, 1850 (A,), and the Umon of Bene- 
fices Act, 1860 (^), provided that two city benefices should be 
united, and that the incumbent retiring in order that the union 
should have immediate effect should receive out of the annual 
income of the united benefices certain annuities during the joint 
lives of himself and the incumbent of the united benefices so 
long as he should perform the duties of curate thereof, under the 
title of vicar-m-charge, with a further provision after the death 
of the mcumbent of the united benefices, it was held that the 
effect of such provisions was not to give to the retiiing incumbent 
a benefice with cure” within the meaning of the statute 
13 Eliz 0 20, and that he could accordingly make a valid 
mortgage of the annuities {m) 


(d) Waltham y Gtafts^ 6 Exob 1 
{«) Alehm v Kophins^ ClJe , 1 Bzng. 
N 6 99 

(/) "Watson’s Clergyman’s Law, 472 , 
JECaie Y B%(ikUy^ Plow 526, Doe v. 
Musg’iavei 1 Man & Gr 631 

{g) Dean and Chapter of N’otwich Case^ 
3 Rep 73, 75, b , see Com, Big Ecol 


** Persons,” 0 4 

{h) See Doe y Mmgrave, mp , 
Grenfell v. Dean of Wm^or, 2 Beav 
544 

z) DoeY Musgrave , &Gr 631 
h) 13 & 14 Vzot 0 98 
g 23 & 24 Vict o 142 
m) McBean v Deane^ 30 Cb B 520 
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CHAP sxiv Where an incumbent pays off the land tax he has a security 
T>ciicY'p t.inTi~ on the living if he exercise the option given by the Land Tax 
of land tax Acts (^?) 

Charges on A charge on a church living, if made subsequently to 
Geo III e 99, is void (o) ; but not so, if made in the 
intermediate period between the passing of 43 Geo III. c 84, 
and o7 Geo. III. c 99 (^) ; and where a term to secure an 
annuity was created in the living to the latter statute, 
hut assigned sitbsequenilf/ to it, to secnre a sum advanced to 
redeem the annuity, or to secure a fresh annuity granted in 
consideiation of such sum {q)^ such assignment was held valid ; 
and such term may be assigned as a security for a much larger 
annuity or sum ) ; and if m a deed of charge made in the 
intermediate period, there is a covenant to charge any hvmg 
subsequently acquired, and an exchange is made prior to the 
revival of 13 Eliz o 20, the charge on the newly-acquired living 
will be valid, although the new grant is dated subsequently to 
the statute o7 Geo. Ill c 99 (s) 

The Irish Act, 10 & 11 Oar I c 3, does not render mvalid a 
charge on a benefice during the life of the grantor, but only 
prevents it fiom bmding bis successor {f) 

Though the chaige is void, eoUateial securities — e g , cove- 
nants, bonds, and warrants of attorney — to secure the debt, are 
valid, as the transaction is not malum m se (if) 

Charge pr} A charge on a church livmg which cannot, since 57 Geo III 
c 99, be created pe?^ chrectim, cannot be created 2>er indirectum 
And therefore a warrant of attorney reciting the annuity deed, 
and that the warrant is executed to the intent that a seques- 
tration may be obtained by the annmtant and continued during 
the continuance of the annuity for better securing the same, is 
void, as showing an mtent mdirectly to create a charge on the 
hving (a?) 


{n) KxU&ilte v Ambrose^ 10 Exch 
454. See 38 Geo III* c 60, s. 37 , 39 
Geo III c 6, s 5 
(o) Shmo V JPntchmd, 10 B & Or 
241 

(^) Doey Sonmvilk,^^ &Cr 126 
(q) Doe V 9 B & Cr 344 , Doe 

V ItamsAtn^ 4 B & Ad 608 

(?) Do^ V, Ramsden^ mp , Moote v 
Ramsden, 7 A & E 898 

(«) Metealfe v Anhbxshop of Toil.. 
I My, A Or 847 


(i) W%m V Beresfoid. 3 Br & War 
276 

(u) Mouys V Leale^ 8 T R 411 , 
JDoe V Meats, Cowp 129 , Brrxngtm v 
Howard, Amb 485 And see JDoe v 
Bat be), 2 H R 749, Broun y Bose, 6 
Tatmt 124 , Arhuchle y Gowtan, 3 B 
&: P 321 , Bair cloth y Gurney, 9 Bin^ 
622 

{pc) Blight Y Salter, 1 B & Ad 673 , 
Hewland v WatUn, 9 Bmg 113 , Sali'^ 
marshe y Hewett, 1 A & E. 812, 



MORTGAaES UNDER STATUTORY POWERS, 


441 


An agreement for gmng priority to any particular judgment, 
in execution against a benefice, is void(y) But if notlung 
appears on the instrument necessarily leading to the conclusion 
that such was the intent, the warrant of attorney will he valid, 
although the consequence may he that the profits of the Lying 
will prohahly he taken in execution (s) 

In three oases of annuity, the Courts have confined the seques- 
tration to the arrears due, hut have upheld the warrant of 
attorney and 3 udgment (a) 

It was decided that a judgment entered up on a warrant of 
attorney for securing an annuity charged on a living in the 
North Elding of Yorkshire (supposing the same to he in other 
respects maintainable), need not he registered under 8 Geo II 
c 6, by reason that though it may he enforced by sequestration, 
yet the benefice is not affected by the judgment (6). 

If the intention to affect the benefice does not appear on the 
face of any of the securities, mere parol evidence of the intention 
is not admissible to impeach them (c). 

The result of the authorities has been stated by a learned 
author, as follows, a warrant of attorney, given by a clergyman, 
wiU be vaLd, although its immediate object and consequence is a 
sequestration of his benefice ; but the intention to affect the 
living directly or indirectly must not appear on the face of 
the warrant, nor, as it is conceived, on any collateral instru- 
ment (d). 


ii. — Mortgages by Incumbents of Benefices under Statutory 
Powers for Building, &c — The incumbent of a benefice is em- 
powered (e), with the consent of the ordinary and patron thereof, 
to borrow and take up at interest a sum of money exceeding 
one year’s, but not exceeding three years’, net income of his 
benefice for the purpose of budding, repairing, or purchasing a 
house and other necessary buildings, or a proper site for such 


(p) Long V Storie, 3 De G & S 308. 
(z) Grihbons v Soopeu 2 B & Ad 
734 And see Ifewland v Watlm^ 9 
Bmg 113, Fairchth v Guineg, 9 
Bmg 622 , Aberdeen v LTewland, 4 
Sim 281 See Kirlew v Lutts^ 2 B. 
& Ad 736, n , CoUhooh v Layton, 
4B &Ad 579 

{a) Kvrlew v Butts, sup , Moore v 
Bamsden, 3 B & Ad 917, n , and 8 C 
4 B & Ad 608 , Bntten v Wait, 3 B 


&Ad 915 

{h) Cottle Y Warnnytont^B &Ad, 
447 

(e) Colehook v Layton, 4 B & Ad. 
579 , Bishop r Match, 4 Jur 318 , 
Johnson v Brazier, 1 A, & E 624 


26 


(<^) Day Cony , Vol II pt u., p 


(e) 17 Geo III c 53 , 21 Geo III 
0 66 , 1 & 2 Vict c 23 These Acts 
are commonly called “Gilbert Acts,*’ 
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house and other necessary buildings, to be used as the parsonage 
or glebe house and offices for his benefice, such house, if pur- 
chased, to be at a distance of not more than one mile from the 
church ; and as a security for the money so to be borrowed, to 
mortgage the glebe, tithes, rentcharges, rents and other profits 
and emoluments of his benefice for the term of thirty-five years, 
the piincipal so boi rowed being repayable by thirty annual 
instalments, with interest to accrue due thereon and in the same 
manner; and, sub 3 ect to the like consents and provisions, an 
incumbent is empowered (/) to borrow any sum of money not 
being less than one hundred pounds, and not exceeding three 
years’ net income of his benefice, for the purpose of purchasing 
any lands or hereditaments, not exceeding twelve acres, con- 
tiguous to or desirable to be used or occupied with the parsonage 
house or glebe belonging to such benefice, or for the purpose of 
building any offices, stables or outbuildings, or fences necessary 
for the occupation or protection of such parsonage, or for the 
purpose of restoring the fabno of the chancel of the church of 
such benefice (when the incumbent is liable to repair the same), 
or of expenditure upon farm buildmgs upon lands appertaimng 
to such benefice. 

Money employed in adding additional rooms to a parsonage 
house may be charged on the livmg under 17 Greo III. c 53 iff). 

The incumbent may advance his own money {(f) But the 
money may not be advanced by a person whose duty it is to see 
that the provisions of the Act are properly carried out for the 
benefit of the hving (A). 

The mortgage and other necessary deeds must be in the forms 
prescribed by statute (^) ; and the mortgage-money must be 
paid to the person authorized to receive the same by the 
ordinary, patron and incumbent (A). 

“ Benefice ” is to be construed to comprise “ all rectories with 
cure of souls, vicarages, perpetual curacies, and chapehies, the 
incumbents of which respectively in right thereof shall be 
corporations sole ” (7). 

A mortgage made by an incumbent in manner above men- 
tioned is bmding upon his successors in office (m). 


(/) 28 & 29 Tiot c 69, s 1 
Q) IBoyd V Barler, 4 Brew 582 
0Temlaw v King^ 3 Beav 49. 
h) 17 Geo III c 63, Sched , 21 
aeo. III. 0. 66, 


(1) 17 Gf-eo HI c 63, s 4, 

(l) 1 & 2 Vict c 23, s 16 

(m) 17 G-eo III c 63, Soted 
Geo in. 0 . 66, Soiled 


21 
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The Act 1 & 2 Vict c 106, s 62, authorizes the bishop, on chap xxiv 
the avoidance of a benefice not having a fit house of residence, charge foi 
to raise money for building a residence by mortgage of the 
glebe, tithes, rents, and profits, and prescribes a form of mort- 
gage given in the schedule to the Act And by sect. 70 of the 
same Act, the bishop is empowered to raise money by such 
mortgage for the purchase of a suitable residence elsewhere 
than on the glebe without any limit as to distance from the 
church 

By the statute 5 & 6 Vict c 26, s. 13, where a benefice has Mortgage of 
been augmented under the statute 3 & 4 Vict c. 113, the powers sequestration 
of incumbents to raise money by mortgage for purchasing, 
building, or improving their houses of residence are not to be 
exercised without the consent of the Ecclesiastical Commis- 
sioners signified under their common seal 

Under the Ecclesiastical Dilapidations Act, 1871 (;^), as Powers of 
amended by an Act of the following year (o), powers of bor- mortgage 
rowing on mortgage from the G-overnors of the Bounty of 
Queen Anne are conferred uiion an incumbent for the purpose Bounty, 
of meeting expenses of repairs for which he is liable These 
restricted powers are exeroiseable by the mcumbent concurrently 
with the above-mentioned general powers. The form of mort- 
gage under these Acts, and the conditions and provisions under 
which such mortgages may be effected, are prescribed by the 
sections m the note hereto (p), A mortgage made by an incum- 
bent to the Governors of Queen Anne’s Bounty may be subse- 
quently modified by the Governors by extendmg the time for 
repayment to them of the mortgage-money (^). 

By the Ecclesiastical Commissioners Act, 1840 (r), it is 
enacted that the Ecclesiastical Commissioners may authorize oanons^of^^ 
any dean or canon of any cathedral church to raise moneys on their deaneries 
his deanery or canonry, for the purpose of building, enlarging, 
or otherwise improving the residence house thereof, on such 
terms and conditions as the said Commissioners with the con- 
currence of the bishop and the chapter shall approve.’’ And it 
is also provided that all the provisions of an Act to amend the 
law for providing fit houses for the beneflced clergy ” (s) shall 
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®ip. m le applied, mikk miking to all siicli eases in wMcli any dean 
or canon sUl be so aniorked to raise moneys on liis deanery 
or canonry for sncli purpose 

It is further provided hy the Beclesiastioal Houses of Eesi- 
dence Act, 1842 (fj, that sect 59 of the Ecclesiastical Commis- 
sioners Act, 1840, shall be extended so as to make lawful the 
raising of moneys, in the manner and with the authority 
therem provided, by any dean and chapter, dean or canon, for 
any purpose of this Act” 

Mortgages by By the Universities and College Estates Act (m), powers of 
Eiortgaging their estates are given to the Universities and 
Colleges of Oxford, Cambridge, Dublin, Winchester and Eton 
Colleges, with the consent of the Copyhold Commissioners 
By the Universities and Colleges Estates Acts Extension, 
1860 (4' further powers are conferred; and as to Winchester 
and Etontoges, see 31 & 32 Tict. c 118, ss 24, 25, and 28 
Andsee43&'4|Yici c. 46. 

\ 

(i)5&6yictc26,gh 
j«) 21&22Vict C.44 


(ir)23&24Victc59 
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CHAPTER XXV 

OF MORTGAGES BY MUNICIPAL CORPORATIONS AND OTHER 
LOCAL AUTHORITIES. 

i, — ^Mortgages by Municipal Corporations. — ^By the common 
law, a body corporate may deal with its property, by way 
of mortgage or otherwise, as freely as an individual But 
restrictions upon the borrowmg powers of municipal corpora- 
tions have been from time to time imposed by the legisla- 
ture, as regards particular corporations, by various special Acts, 
and, generally, by the pubho Acts hereafter mentioned 

By the Municipal Corporations Act, 1835 (a), the councils of 
bodies corporate elected under the Act were restrained from 
mortgage and ahenation of the lands, tenements, or heredita- 
ments of the corporation, except with the consent of the Lords 
Commissioners of the Treasury, and after such notice as is 
required by the Act 

By 6 & 7 Will rV c 104, s 1, and 7 Will lY, & 1 Vict. 
c 78, s 28, the councils of corporate bodies were authorized to 
give new securities for old debts. 

And by the Municipal Corporations Mortgages Act, 1860 (5), 
in any case where Commissioners of the Treasury approve of 
any mortgage of any hereditaments of the body corporate of 
any borough to which the Act apphes, they may, as a condition 
of their approval, require that the money borrowed on the secu- 
rity of such mortgage shall be repaid, with all interest thereon, 
in thirty years, or any less period, and either by instalments or 
by means of a sinking fund, or both, as the Commissioners may 
think fit. 

The Municipal Corporations Act, 1882 (o), repeals the three 
first-mentioned Acts generally, and the Municipal Corporations 


Statutory 
restnctions 
on borrowing 
powers of 
coi^orat’ons. 


Repealed 

statutes 


Btat 45 & 46 
Viot c 50 


(«) 5 & 6 Wdl IV c 76, s 94 
lb) 23 Yict c 16, s 1 


{c) 45 & 46 Vict, c 50, 9 5 
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Mortgages Act, 1860, as to tlie cities and towns to wMoli tlie 
repealing Act applies 

Sect 108 of the repealing Act re-imposes upon the councils 
of those bodies corporate to w'hich it applies a restraint upon 
mortgaging corporate land without the approval of the Treasury, 
unless authorized so to do by Act of Parliament 

The repealing Act applies to every city and town to which 
the Municipal Corporations Act, 1835, applies at the commence- 
ment of this Act, and to any town, district, or place whereof 
the inhabitants are incorporated after the commencement of this 
Act, and whereto the provisions of the Municipal Corporation 
Acts are under this Act extended by charter, but to no other 
place” (c?). 

The cities and towns in respect to which special provisions as 
to borrowing were contained in the Municipal Corporations Act, 
1835, are those bodies corporate ” mentioned m the schedules 
A. and B. to that Act (e ) ; the use of the words “ council ” 
“ corporate land,” &c., in the empowering sections of the Act of 
1882 seems to show that the provisions of that Act as to borrow- 
ing are to extend to such cities and towns only, and not to all 
the cities and towns to which the Act of 1835 in any way 
applies 

By sect. 106 of the Act of 1882 it is enacted that — 

The council may, with the approval of the Treasury, borrow at 
interest on the security of any corporate land, or of any land pro- 
posed to be xiurchased by the council under this Act, or of the 
borough fund or boiough rate, or of all or any of those securities, 
such sums as the council from time to time think requisite for the 
purchase of land, or for the building of any building which the 
council aie by this Act authorized to build ” 

And by sect. 109, the council is empowered, with the approval 
of the Treasury, to dispose of any corporate land by way of 
mortgage or charge m such manner and on such terms and 
conditions as the Treasury approve.” 

By sects 112 and 113 of the same Act, the Treasury is 
empowered to require the mortgage debt to be repaid, with 
interest, withm tHrty years or any less period, and either by 
instalments, or by means of a sinkmg fund to be provided in 
manner prescribed by the Act 


142. 


5 & 6 "WiR IV. c. 76, BS 94 and 


(<2) 46 & 4e Viot. c. 50, s. 6 
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Sect 120 empowers the eomieil of a borougli to borrow money 
from the Public Works Loan Commissioners for buildings by 
mortgage of the rates 

Sects. 125 to 132 inclusive of the same Act contain provisions 
with regard to mortgage debts, &o , contracted by municipal 
corporations at different periods prior to the commencement of 
the Act. 

Where, under a special Act, debentures of a corporation were 
payable, so many each year, out of the rates by ballot, it was 
held that the holders of the bonds not drawn were not entitled 
to sue or have a receiver for payment of their principal (/) ; but 
an account of the rates was decreed when the corporation had 
deprived the debenture holder of the benefit of the ballot (g) 

If debentures are payable out of future rates, the remedy is 
not a receiver, but a mandamus (h). 

Bonds charged on a borough fund, made up of rents and 
profits and mortgages of toUs, being ancient feanchises, were 
held («) to be debts affecting the corporation lands, under sect 69 
of the Lands Clauses Consolidation Act {1)* 
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ii, — ^Mortgages by local Authorities under Public Health Acts. Power to 

— ^By the Public Health Act, 1875, s 233, any local authority or^t^f mtes 

may, with the sanction of the Local Grovemment Board, for the sanitary 
’ purposes 

purpose of defraying any costs, charges, and expenses incurred 

or to he incurred by them in the execution of the sanitary 
Acts, or of that Act, or for the purpose of discharging any 
loans contracted under the Samtary Acts, or that Act, borrow 
or reborrow and take up at interest any sums of money neces- 
sary for defraymg any such costs, charges, and expenses, or for 
disohargmg any such loans as aforesaid (/). 

Local authority,’’ for the purposes of this Act, means urban 
and rural sanitary authorities (m) 

The Act contains regulations as to the exercising of borrowing 
powers, and the form, register, and transfer of mortgages and 
rentoharges (n). 

Under sects. 4 and 257 the payments for sewerage are a 

(/) Piestmi V Co'ip of Qimt Tar- "W. H (1876) 188. 
mouth, L It 7 Ob App 655 (4) 8 & 9 Yiot o 18 

if) Fletcher v Gihhon, 23 Beav 212. {T) 38 & 39 Yict c 55 

[h) D? ewry v Barnes, 3 Buss 94 Un) Ibid s 4 

(i) Ee Baby Mumeipal Estates, (w) Ibid ss 234 — 241. 
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OP MOETGAGOES — ^PUBLIC AUTHORITIES. 

ctarge on the whole premises, and on every owner in proportion 
to his interest (o) 

By the Public Health (London) Act, 1891 {j>)y sanitary 
authorities m the city of London and the metropohtan area, are 
empowered to borrow, with the hke sanction, for the provision 
of hospitals and mortuaries, and the purposes of epidemic regu- 
lations, and also for the purpose of providing lavatories, &o 
The exercise of borrowing powers by local authorities generally 
is governed by the Local Loans Act, 1875 ($'), which contains 
regulations as to issue of debentures, debenture stock, and 
annuity certificates, and provisions as to priority of loans, 
remedies for non-payment of moneys lent, the discharge of 
loans within a prescribed period either by annual appropriation 
or by means of a sinking fund, and other matters relatmg to 
loans contracted by such authorities. 

Local authorities may borrow, or reborrow to pay off existing 
loans, in manner prescribed by this Act, notwithstanding any 
provisions in any other Act previously passed 

A long senes of statutes, commencing with 57 Geo III c. 34, 
and by which the Commissioners of the Treasury were autho- 
rized to make advances of public money for various useful 
pubhc works and purposes, taking securities for the repayment 
thereof upon the works, and the tolls, and other proceeds 
derived therefrom, has been repealed by the Public Works 
Loans Act, 1875 (r), by which the Public Works Loan 
Commissioners have power to make loans for any of the 
works mentioned in the first schedule to the Act to any 
person having statutory or other power to borrow for such 
purpose. 

iii. — ^Mortgages by Conunissioners for Public Undertakings — 
By the Commissioners Clauses Act (s), for consolidating Acts 
relating to bodies of commissioners appointed for carrying on 
undertakings of a pubhc nature, a form is provided for mort- 
gages (which must be by deed) to be made by such commis- 
sioners, of the rates or other property under that or any s]geeial 
Act. And all mortgages charged on the same rates, or property, 
axe to be paid pro raid without priority, and any transfer of 

(o) B%)mxngham Cotp v Baler ^ 17 fe) 38 & 39 Vict c 83 
Ub B 782 (?) 88 & 39 Vict e 89 

(i?) 64 & 65 Tict. 0 - 76, s 105 (s) 10 Viot. c 16 
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MORTaAGES BY PRISON AUTHORITIES, ETC. 

STicli mortgage must be made by deed, and a register is to be cnvp x^v 

kept by the commissioners of the mortgages and transfers; and 

after registration the transferee is to be entitled to the full 

benefit of the original mortgage And if no time is fixed 

by the mortgage deed for payment of the debt, then, after 

twelve months, either party may give six months^ notice to 

terminate the mortgage And provision is made for forming 

a sinking fund out of the rates mortgaged And in default Pio^x^ion for 

in payment of the principal for six months, or of interest for 

thirty days, and demand in writing made, the mortgagee may, 

if authorized by the special Act to enfoice payment by a 

receiver, apjply to two justices, or in Scotland to the sheriff, 

for the appointment of a receiver, whose office shall cease 

when principal, interest, and costs shall have been received by 

him 


iv. — Mortgages by Prison Authorities — Prison authorities Power to 
had power under the statutes 5 Greo IV c 12, s 10 , 5 & 6 
Vict c 98, ss 3, 5, and 10 , 11 & 12 Vict c 39, and the pi^sons 
Prisons Act, 1865 {t), to borrow money on mortgage of the 
rates for the purposes of altering, rebuilding existing prisons, 
and erecting new prisons These powers were, by the Prisons 
Act, 1877 {ii), explained by the Prisons Act, 1884 (^r), transferred 
to, and vested m, the Secretary of State The Act of 1877 
gives to prison authorities new borrowing powers for the limited 
purposes mentioned in sects 17 and 34 of the Act 


V. — Mortgages for Eepair of Bridges. — ^By the statute 4 & 5 Power of 
Vict c 49, justices at sessions may borrow money for the repair 
of bridges, on the county rates, and may charge the rates with 
interest on the money borrowed, and such further sum as shall 
insure repayment thereof in fourteen years. This Act gives, in 
the schedule thereto, a form of mortgage to be used as security 
for such loans And by the statute 43 & 44 Vict c 5, mort- 
gages on the county rate may be made by the county authority 
under the Highways and Locomotive Amendment Act, 1878 (y), 


for the erection of county bridges, 

These powers are, by the Local Q-overnment Act, 1888 (js), Transfer of 
sect 3, transferred to the councils of each county 

cottnoils. 


U) 28 & 29 Vict c 126, ss 27—29 
(u) 40 & 41 Vict c 21 
(iu) 47 & 48 Vict c 51 


VOL. I. — R. 


M 41 & 42 Vict 0 77 
(s) 61 & 52 Vict c 41 


G O 
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CHAP x-siv 
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vi. — ^Mortgages for Purposes of lunatic Asylums. — By tlie 
Lunatic Asylums Act, 1853 {a), repealing (6) certain earlier 
statutes {c) witliout piejudice to any act done or contract made 
thereunder, power was conferred upon the justices of every 
county m general or quarter sessions assembled, or the major 
part (not being less than five) of them, and upon the council of 
every borough, to borrow and take up on mortgage of the county 
or borough rates any sums of money required for the payment 
of the moneys, costs, and expenses payable for any of the pur- 
poses of that Act or of the said repealed Acts The same Act 
provided a form of mortgage, and contained provisions as to 
payment of interest upon, and as to the repayment of, the 
principal sums borrowed (cl) 

The above powers of borrowing were, by the Local 
Government Act, 1888 (c), transferred to the council of each 
county. 

By the Lunacy Act, 1890 (/), the Act of 1853, and several 
amending Acts not material to the present purpose, were re- 
pealed, and by sect. 274 of the repealing Act it is enacted as 
follows — 

^‘(1 ) Torthepurposeof paying any money payable under this Act, 
or for repaying any moneys bon owed under this Act or any former 
Act, authorizing bon owing for purposes of asylum accommodation, 
the local authority may with the consent of the Local Government 
Board, and subject to the provisions of the Local Government 
Act, 1888, and the Municipal Corporations Act, 1882, according as 
the same respectively are applicable to the local authority, borrow 
on the security of the county or borough fund, and of any revenue 
of the local authority, or on either such fund or revenues, or on 
any part of the revenues, such money as the local authority 
requires ’’ 


vil. Mortgages by Poor Law Guardians. — By a series of 
statutes passed from time to time, overseers or guardians, with 
the consent of the Poor Law Oommissioners (^), overseers by 
order of the Oommissioners (A), guardians with the consent oi 
the Poor Law Board («), and district boards of schools and 


62 


W 16 & 17 Vict c 97, ss 47 and 
(i) lh%d s 1 

(<?) 8 & 9 Yict 0, 126 , 9 & 10 Vict. 
84, lO^llYict 0 43. 

(i) 16 & 17 Yict c 97, ss 49, 50 
(<?) 61 & 52 Yict c 41, ss 3, 69 
(/) 63 Yict. 0 6. 


( 5 ') 4 & 5 WiU lY o 76, ss 23— 
26 (1834) , 29 & 30 Yiot o 113, s 8 
(1866) , 30 & 31 Yiot o 106, s 14 
(1867) , 31 & 32 Yiot. o 122, s Zt 
(1868) 

(A) 5 & 6 Yict c. 18, s 6 (1842) 

(t) 32 & 33 Yiot c 46 (1869), $4 Yiot 
c 11 (1871) , 35 & 36 Yict c 2 (1872) , 
42 & 43 Yiot c. 64, ss 11, 12 (1879) 
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asylums, witli the consent and order of the Poor Law Boaid (/), 
have heen empowered to borrow money upon the security of the 
rates of them respective parishes within the limits as to amount 
and for the several purposes mentioned in the several Acts 
Managers of asylums in the metropolis are empowered to 
borrow money chargeable in like manner upon the distiict 
rates (1), 

Sect 6 of the Poor Law Act, 1 869, contams a form of deed 
in accordance with which any security for money borrow^ed 
under the authority of any poor law board may be made. 

By sect 14 of the Divided Parishes and Poor Law Amend- 
ment Act, 1882 {m), it is provided that guardians of unions and 
managers of school districts shall keep registers of the securities 
in respect of all sums borrpwed by them 

By sect 2 of the Poor Law Act, 1889 (/?), it is enacted as 
follows : — 

(1 ) The guardians of any union may, with the sanction of the 
Local Government Board, boriow for the purpose of raising the 
expenses incurred, or proposed to be mcmred, for any peiinanent 
work or object, or any other thing the costs of which ought, in the 
opmion of the Local Government Board, to be spread over a term 
of years 

(2 ) A loan shall not be of such amount as exceeds, or will 
make, the total debt of the guardians under the Acts relating to the 
rehef of the poor exceed one-fourth of the total annual rateable 
value of the umon 

(3 ) The Local Government .Board may, by piovisional order, 
extend the said maximum to double the amount above authorized, 
and sections 297 and 298 of the Pubhc Health Act, 1875, shall 
apply to every such Provisional Order in hke manner as if they were 
heiein re-enacted and the guardians were a local authoiity 

(4 ) The unapphed balance of any loan laised by any guar- 
dians may, with the consent of the Local Government Board, be 
apphed to any purpose for which a loan can be raised under this 
Act by such guardians 

(5 ) This section shall apply to the managers of any school 
district and to the managers of any asylum distiict, not being the 
metropohtan asylum district, in hke manner as if they were guar- 
dians and this section were in terms made apphcahle thereto, hut 
with the substitution of one- sixteenth of the annual rateable value 
of the district for one-fourth of the annual rateable value of the 
union. 


(1) 7 & 8 Yict c 101, s 44 (1844) , 
13 & 14 Viot c 101, s 3 (1848) , 14 & 
15 Viot c 105, 8 16 (1851) , 35 Vxet 
0 2, s 1 (1872) , 42 & 43 Viot o 54, 
B 13 (1879) 


m 30 Viot c. 6, s 17 (1867) , 32 & 
33 Vict c 63, S 9 (1869) , 32 & 33 
Vict c 102, a 37 (1869), 47 & 48 
Viofc 0 60, s 2 (1884) 

(m) 45 & 46 Vict, c 58 
(«) 52 & 53 Vict 0 56 
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CHAP XXV “ (6 ) All enactments in tlie Acts relating to the relief of tlie poor 
toueliing the purposes for which and the amount to which guardians 
of unions and managers of any school or asylum distiict to whom 
this section applies may borrow, shall be repealed without prejudice 
to anything done theieunder, but every loan under this section shall 
be made on the hke security and be paid off in the like time and 
manner, and be borrowed and le-borrowed in the like manner as is 
provided by the enactments in force at the passing of this Act with 
lespect to loans of such guardians and managers ” 


Mortgages yUi ^ — Mortgages under the Burial Acts — Burial boards 

provide bunal appointed at a vestry meeting by the ratepayers of a parish, 
grounds township OP district (o), may raise money for providmg a burial 
ground by mortgage of the rates The powers of a burial 
board are, m boroughs, vested in the town council (p) ; in the 
city of London in the Commissioners of Sewers (q) ; and, in 
rural parishes which have adopted the Bunal Acts, in the parish 
council (r). 

With regard to such mortgages, it is enacted by the Burial 
Act, 1857 (s), as follows . — 

Sect 19 ‘‘The clauses of the Commissioners Clauses Act, 
1847 with respect to mortgages to he executed by the Com- 
missioners, shall be incorporated with this Act, and shall apply to 
moitgages and other securities to he executed hy burial boards f 
and lor the purposes of this Act the expression ‘the Commis- 
sioners,’ where used m the said clauses, shall mean the bunal 
board acting in the execution of the said clauses and the Acts 
hereinbefore recited or this Act 

Sect 20 “Provided always, that for the purposes of providing 
a sinking fund for paymg off the principal money borrowed on 
moitgages granted under any of the said Acts or this Act, the 
burial board shall, once in every year, set aside, out of the 
moneys charged by such mortgages, such sum as they 
proper, being a sum equal to or exceedmg one-fiftieth part of the 
principal money so borrowed ” 


Where t-wo districts are divided for the purposes of rehef of 
of parish the poor, but form oue ecclesiastical parish, the bunal hoard of 
several jwr whole parish may give a mortgage of the future rates of 
law distnots both districts, the repayment of the money hemg apportionahle 
between the two districts in proportion to the value of the 
property m each part as rated for the relief of the poor (u). 

^ under the p^hhc lahraries Acts -By the 

& 0 . to ijorrow ^ ^.0110 Libraries Act, 1855 («?), power was given to town councils 


(») 15 & 16 Viot c 85, s 11 , 18 & 
19 Viots 0 128, s 12 

(p) 17 & 18 Viot c 87, s 2 

(q) 16 & 16 Viot 0 86, s 43. 

(r) 56 & 67 Vict c. 73, s, 7, 
p- 455 


20 & 21 Viet o 81 
_ 10 Vict c 16 See anU, p 448 
^ («) qf)y 34 

(v) IS & 19 Vick c. 70. 
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and boards of commissioners, trustees, and other persons acting chap xxy 
in the execution of Improvement Acts, to borrow on the security on mortgage 
of mortgages and bonds of borough funds, moneys required for 
erecting, establishing, and maintaining public libraries; and the 
provisions of the Companies Clauses Consolidation Act, 1845 (.r), 
with respect to the borrowing of money on mortgage or bond 
were, so far as applicable, incorporated in this Act 

By the Public Libraries Act, 1855, Amendment Act, 1871 (//), Power of 
every local board under the Public Health Act, 1848 ( 2 ), and 
the Local Government Act, 1858 (r/), is emj>owered to adopt 
and carry into effect the principal Act, and for that purpose to 
borrow upon mortgage of the general distiict rate or any sepa- 
rate rate to be levied under the piineipal Act in conformity with 
the borrowing provisions of the Local Government Act, 1838 (a) 

By the Public Libraries Act Amendment Act, 1887 (b)^ the Extension of 
j)ower to erect, establish, and maintam a library given by the powersT^ 
Act of 1855 IS extended to all “library authoiities ’’ as defined „ 

by the amending Act, t, e , the council, coinmissioneis, board, or 
other pel sons or authority carrying into execution the Public 
Libraries Acts And by sect 7 of the amending Act, it is pro- 
vided that sects. 233, 234, and 236 to 239, inclusive, of the 
Public Health Act, 1875 (<?), shall apply with necessary modifi- 
cations to all money borrowed by any library authority, as if 
such authority were an urban sanitary authority; and the 
same section repeals so much of sect 17 of the Act of 1855 as 
relates to the incorporation of the borrowing provisions of the 
Companies Clauses Consohdation Act, 1845, except as to money 
previously borrowed 

By the Pubho Libraries Act, 1892 (d), the foregoing Acts, and 
other Acts relatmg to public libraries, are repealed as from the 
commencement of this Act Por the purposes of this Act, 
every urban district and every parish not being within an uiban 
district in England and Wales is a library district (c), and may 
adopt the provisions of the Act (/) The library authority 
bemg, m an urban district, the urban authority, and, in a 
parish, the Commissioners appointed and incorporated under 
the Act, are to carry the Act into operation (^). “Every 

{x) 8 Vict 0 16 See^05^, p 465 (e) 38 & 39 Vict c 65 

(y) 34 & 35 Yict o 71 (d) 55 & 5S Viot o 53 

(z) 11 & 12 Vict 0 63 (^) I5id , s 1 

(a) 21 & 22 Yict o 98 (/) Idid , s 2 

(5) 60 & 61 Yict c 22 (ff) Ibid , s 4 
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<jHAp xxY library authority, with the sanction of the Local Government 
Board, and in the ease of a library authority, being Commis- 
sioners appointed by a parish, with the sanction also of the 
vestry of such parish, may borrow money for the purposes of 
this Act on the security of any fund or rate a]3phcable for those 
purposes’^; and the above-mentioned sections of the Pubho 
Herlth Act, 1875 (/^), are incorporated, with necessary modi- 
fications, so as to apply to all money borrowed for the pur- 
poses of this Act as if the library authority were an urban 
authority (?). Where the Public Library Act, 1892, has been 
adopted ’’ by a rural parish, the library authority is the parish 
council {j ) 

X. — General Bon owing Powers of County and other Local 
Councils — By sect 69 of the Local Government (England and 
Wales) Act, 1888 (A), county councils are empowered, with the 
consent of the Local Government Board, to borrow on the 
security of the county fund, and of any revenues for the con- 
solidation of county debts, the purchase of lands and buildings, 
the execution of permanent worts, the promotion of emigration 
and colonization, or the paying off of esistmg loans And by 
the same section it is enacted as follows . — 

(5 ) A loan under this section shall be repaid within such 
period, not exceeding thirty yeais, as the county council, with 
the consent of the Local Government Board, determine in each 
case 

“ (6 j The county council shah pay off every loan either by equal 
yearly or half yearly instalments of principal, or of piincipal and 
inteicst combined, or by means of a sinking fund set apart, invested, 
and applied in accordance with the Local Loans Act, 1875 {1), and 
the Acts amending the same 

(8 ) Where the county council are authorized to borrow any 
money on loan they may raise such money either as one loan or 
several loans, and either by stock issued under this Act, or by 
debentures or annuity certificates under the Local Loans Act, 
1875 (^), and the Acts amendmg the same, or, if special reasons exist 
for so borrowing, by mortgage, in accoi dance with sections tvo 
hundred and thirty six and two hundred and thirty-seven of the 
Public Health Act, 1875 {m) 

(9 ) Provided that where a county council have borrowed by 
means of stock they shall not borrow by way of mortgage except 
for a period not exceeding five years 

‘*(10.) Where the county council borrow by debentures such 
debentures may be for any amount not less than five pounds ’’ 

ih) 38 & 39 Vict c 65. (jl) 51 & 52 Vict c 41. 

h) 66 & 66 Vict c, 63, S. 19 W 38 & 39 Viot o 83 

U) 66 k 67 Viot, 0 73, s. 7, tnfia, \m) 38 & 39 Vict o. 65. 
p. 466. 
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By sect 12 of tlie Local Grovernment Act, 1894 (ii), a chap sxv 
county council may, if necessary, without the sanction of the 
Local Q-ovemment Board, and irrespectively of any limit of 
borrowing, raise money, to lend to a parish council, by loan, 
subject to the like conditions and in the like manner as any 
other loan for the execution of their duties, and subject to any 
further conditions which the Local Grovernment Board may, by 
general or special order, impose. 

By sect 7 of the Local Government Act, 1894 {n), the parish Borrowing 
meeting of a rural parish may adopt any of the several Acts 
mentioned in that section, and in the Act referred to as the councils 
“ adoptive Acts ’’ , and by sect 12 of the same Act, parish 
councils are empowered, with the consent of the county council 
and the Local Government Board, to borrow money for the 
following purposes, viz • (a) for purchasing any land, or 

building any buildings, which the council are authorized to 
purchase or build ; and (b) for any purpose for which the 
council are authorized to borrow under any of the adoptive 
Acts ; and (o) for any permanent work or other thing which the 
council are authorized to execute or do, and the cost of which 
ought, in the opinion of the county council and the Local 
Government Board, to be spread over a term of years The 
money is to be borrowed ^^in like manner and subject to the 
like conditions as a local authority may borrow for defraying 
expenses incurred m the execution of the Public Health Acts, 
and sections 233, 234, and 236 to 239 of the Public Health 
Act, 1875 (o), shall apply accordingl;f, except that the money 
shall be borrowed on the security of the poor rate and of the 
whole or part of the revenues of the parish council, and except 
that as respects the hmit of the sum to be borrowed, one half of 
the assessable value shall be substituted for the assessable value 
for two years’^ A charge for the purpose of any of the 
adoptive Acts is to be ultimately upon the rate applicable to the 
purposes of that Act. 

xi. — ^Borrowing Powers of School Boards — School boards, 
constituted by the Elementary Education Act, 1870 (^), were 
empowered by sect 67 of that Act to borrow money for certain 
purposes That section was repealed by sect. 10 of the Elemen- 


(n) 56 & 67 Yict c 73 

(o) 38 & 39 Vict 0 55 


{p) 33 & 34 Yiot. c 75 
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tary Education Act, 1873 {q), wMoli conferred upon school 
boards a similar but slightly Yaried power of borrowing for the 
particular purposes, and in the manner mentioned in the.repeal- 
ing section, w^'hieh is as follows — 

Sect 10 Wheie a school board have incurred or require to 
incui any expense, either — 

(a) in pioviding or enlarging a schoolhouse , or 

(b) in paying ofE any debt charged on a schoolhouse provided by 

them, or on any land acquiied by them by gift, transfer, 
purchase, or otherwise for the puiposes of this Act , or 

(c) in any woiks of improving or fitting up a schoolhouse which, 

in the opinion of the Education Department, ought by 
reason of the permanent character of such works to he 
spread over a term of years, 

they may, with the consent of the 'Education Department, spread 
the payment over such number of yeais, not exceeding fifty, as may 
be sanctioned by the Education Depaitinent, and may, with the 
like consent, for that purpose borrow money on security of the 
school fund and local rate, and may charge that fund and the local 
rate with the paj^ment of the pimeipal and inteiest due in respect 
of the loan They may, if they so agree with the mortgagee, pay 
the amount boriowed with the interest by equal anuual instalments 
not exceeding fifty, and if they do not so agree they shall annually 
set aside one fiftieth of the sum borrowed as a sinking fund 
Provided that no such consent of the Education Department shall 
be granted unless proof be given to their satisfaction that the 
additional school accommodation which it is pioposed to supply 
is requiied in order to provide for the educational wants of the 
district 

“For the purpose of such borrowing the clauses of the Com- 
missioneis Clauses Act, 1847 (r), with respect to the mortgages to 
he executed by the Commissioners, shall be incorporated with this 
Act , and in the construction of those clauses for the purpose of this 
Act, this Act shall he deemed to be the special Act, and the school 
hoard which is borrowing shall he deemed to be the Commis- 
sioners ” 

By the same seotioa the Public Loans Commissioners are 
empowered, on the recommendation of the Education Depart- 
ment, to lend money to school hoards on the security of the 
school fund and local rates. 

A school board has no power to borrow money and to charge 
the ratepayers with interest which the hoard has paid under 
the contract of loan, for purposes or in manner other than as 
prescribed by the Act, as, for instance, where a board contracted 
a temporary loan to meet current expenses, which the school 


{q) 30 & 37 Tict, o, 80 


(r) 10 & 11 Viot c 16 
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fund was not sufficient to pay, until they could obtain money out chap sxv 
of the rates (s) 

The provisions of the above section are, by the Elementary Power to 
Education Act, 1876 (^), rendered applicable to the establishing, t^buiMT^o 
building and maintaining by school boards of certified day 
industrial schools thereby established, and certified industrial 
schools established by the Industrial Schools Act, 1866 («/), with 
the exception that “ one of her Majesty’s Principal Secretaries 
of State” IS to be substituted for ‘‘education department” 
throughout the section It is also enacted that “ such establish- 
ment and building shall be deemed to be a work for which a 
school board is authorized to borrow within the meaning of the 
first schedule to the Public Works Loans Act, 1875 ” (^). 

Eurther powers of borrowing are conferred upon school boards 
by sect 3 of the Elementary Education (Industrial Schools) 

Act, 1879 (y), which enacts as follows 

reLmlding, bttt the cost of the alterahon, to t-orrow for 

estatlislmeiit oi the furnishing, of an industrial school, or t go^t,„butioa 
intended to building, but not of the furnishing of a school towards or 

required eit^ an industiial school, or the purchase of land uudertekmgr 
the site of 


board, w; 
of State, 


ler for the use of an existing industrial school, or for 
school intended to be an industrial school, such school 


01 estate, a n the consent of one of t 

sums s Aall have the same power of spreadmg the ^ 

numb'> contributed, oi of the cost oi such mdeitaking, ^ 

have kv of years, and of boriowing money for that 
schq/m the case where they resolve to establish an mdustrial 

andTol, and the provisions of the ^1!=^®^ tnd S® 

PuC 1873(2), and the Elementary Education Act, 18 '6 (a), and the 
*%lic Volts Loans Act, 1875 (i), shall ^ 

ce 3 i<‘Eor the purposes of this Act, an ®®M 

^^ified mdutod school and a certified day industrial school 

-By sect 6 of the Elementary Education (Blind and Deaf 
Children) Act, 1893 (c), school hoards and oth^ “school autho- etocauono^ 
rities,” as defined by the Act, are mvested with similar oMdren 

of borrowing to those conferred on school boards by the 
Elementary Education Acts{d), subject to a discretionary 
power m the Education Department to consent to the exercise 

thereof 


^ (s) jReg V 5 Q B, D 483, 

0 ^A 

(t) 39 & 40 Vict c 79, s 15 

(u) 29 & 30 Viot 0 118 

(x) 38 & 39 Viot c 89 

(y) 42 & 43 Viot 0 48 


(a) 33 & 34 Vict. c* 75, 36 & 37 
Vxet c 86 

(a) 39 & 40 Viot c 79 

(b) 38 & 39 Vict c 89 
(4 56 & 57 Vict c 42 
{c^ Y%de sup 
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OHAPTEE XXYI. 


OP MOETGAGES BY BUILDING AND PEIENDLY SOCIETIES. 


TTiimcorpo- 


1836 


i. — As to TTnmcorporated Bnildmg Societies. — ^Benefit bmlding 
^ goveS societies were, prior to 1874, governed by the Benefit Building 
by the Act of Societies Act, 1836 {a) Societies formed under that Act were 
not corporate bodies, but acted and held their property through 
the medium of directors and trustees This Act was repealed 
by the Biiilding Societies Act, 1874 (i), except as regards 
^sossjiierthen^^uos:^^ societies, 

formed under the repealed Act, still exist ; aS^ ° 
not having obtained certificates of incorporation^^ ® ^ 
Act, are still regulated by the provisions of the repci'f^^^ ^ 

The Act of 1836 contained no provisions authi®™^^ ^ ® 
directors of building societies to borrow money; an'^ accord- 
ingly the power of an unincorporated society to borrow 
on its rules ' 

Unless the rules otherwise provide, the directors may b(^^^ 
from persons who are not members of the society , such persti^^® 
are creditors entitled, on the winding up of the society, to 
paid in priority to the members of all classes, including thd^®® 
who have previously given notice of withdrawal (c). 

Where the rule under which a loan is contracted provides tha^ 
the money borrowed shall be a first charge on the funds and 
property of the society generally, the lenders will not be allowed 
to take special securities on particular property (d). 

Directors borrowing money for a society cannot pledge the 
individual credit of members ; any rule purporting to empower 
them so to do would be so far w/jf; a m*es, as being inconsistent 
with the nature of a buildmg society under the Act (<?). 


Borrovnn^ 
I)owers of an 
umncoipo- 
rated society 


Loans from 
strangers 


Provision that 
loan shall be a 
first charge 


aiembers 


noney 

sorrowed 


(а) 6 & 7 Will. IV c 32. Seejpos^, 
p 613 

(б) 37 & 38 Vxofc 0 42, s. 7. See 
pos^f p 544 

(tf) Murray v IScott^ 9 App Cas 619 , 
Me Mutml A%i Terimnmt BmUyngi 


Soc , 30 Oh D 434 
{d) Mnnay v Scotty sup. Small 
v Smith, 10 App Oas 119 
(<?) Murray v Scott, 9 App Cas atp 
633 See Re Mutml Aul Rermanent 
RuiUing Soc , sup^ 
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The rules of an unincorporated building society may authorize chip xstl 
the directors to borrow money for the purposes of the society Where rules 
without imposing any limit as to the amount to be so borrowed; 
and loans contracted under such rules are valid (/). borrow. 

If the rules give to the directors of an unincorporated society Where rules 
a power to borrow, limited as to amount, the society will not be to ^ 
liable for any loan in excess of the prescribed limit (g). So, i>orrow 
also, if the rules authorize the directors to laise money for 
certain specified purposes only, a loan for other purposes wiU 
create no liability against the society (Ii) A person lending 
money to the society is affected with notice of the limitation 
of borrowing powers imposed by the rules (i) 

An unincorporated society has no power to borrow money Where rules 
unless authorized by its rules, either expressly or by necessary 
implication, by reason of such borrowing being pi operly incident 


to the course and conduct of the busmess f or its prop^ ^ iynos es. 
as indicated by the 

ae I®’’®' uomooriiorrfoa sooiefaes ^rtiSed mda 

the repeaie^ 6 & 7 WiU lY. c. 32, weie deemed to be 

lie imt. presenled ly the Aot, thougi 
WhpSs borrowmg powers were giTen by tbe rules 
loan a#e a society bas no power to borrow at tbe time of be Bo^°^ng 
pow^y secui-ity given for tbe money borrowed after borrowmg 

vnJis have been obtamed will be void (w) ,, , ,, „ 

Jfcre officers of a society borrow without antbonty they Subrogation 

be entitled to tbe benefit of tbe eqmtable docteme of sub- 
fliation, that is to say, that if they make payments for 
Wthe society out of tbe borrowed moneys, they may stand in 
tbe place of tbe persons to whom tbe payments woto made, a 
to clam agaanst tbe society for tbe amounts so paid (») 

^ A OAn 


if) Munay-^ 5co^^, 9 App Gas 519 
(a) Chapleo v Bo imsmck Bwldong 
6 Q B D 696, 0 A 
(h) Davis’ 

Moye V JSpaorow, 22 L T , 

(1) Per Baggallay, L J > “ 

V Brunswick Bmdmg Soe, 6 w. 
at T) 712 See also Dortsea Isl^ 
'-Du^dioig Soo v Baoelay, (1894) 2 Oh 

ftAQ HA. 

(1) Omhffe, Brooks % Co v Black- 
huonBeneJit Buildiotg Soo , 9 A^ Oas 
857, 865 See Biohardson v William- 
Ln L B 6 Q, B 276, Be Nati^al 
^ -n .-fit Timldma SoG , Bscp 


WiUiamson, L E ^ ^ ^ 

aiapleo V Biunswicl Building Soc , 
6 Q B D 696, 0 A , Bxp Watson, 
Bo Sheffield Beinmient Bmldmg Soo, 
21 Q B D 301 .0 a ft 

'’(iS'wA’iia B D »*■ 

See Be Bottom Gate Industo %al Soc , 40 

W B 139. ^ T rr Qi 

(n) Owen v Boberts, 61 L T 81 
Bee Sbl&o Bao oness Wcnloek v Bivco Dee 
Ci? , 19 Q. B D 155, 0 A 
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C5HAP XX^I 

Liability of 
directors for 
•unaiithonzed 
borromng 


Directors borrowing money without authority have m several 
cases been held personally hable for the amount borrowed even 
in the absence of any fraud on their part (o). 


Repeal of ii, — As to Incorporated Building Societies — ^By the Budding 

Societies Act, 1874 {p), tlie statute 6 & 7 Wm IV c 32, is 
repealed, but this repeal is not to affect any subsisting society 
certified under the repealed Act, until such society shall have 
obtained a certificate of incorporation under the Act of 1874 (g), 
and is not to affect its past operation, or the force or operation, 
validity, or invalidity of anything done or suffered, or any, bond 
or security given, or any right, title, obligation or liability 
accrued, or any proceedings taken, thereunder, or under the 
rules of any society which has been certified thereunder 
Incorporation Every^gt^^iety subsisting at the date of the commencement of 
-Jke Act of 1^747or^T£3i£rteY estaiisn-?^’^®^ receiving a 
certificate of incorporation under tlie Act, is‘ uiidi’®°°“® 
corporate "by its registered name, having > succession, 

until terminated or dissolved as provided''1&-''thw-jA°^’ 
common seal ($) 

The Court has no power to declare the mcorporae^^ ^ 
society void (i") 

Incorporated building societies, whether originally 
under the Act of 1836 or smee the Act of 1874 oamol“^*® 
operation, are governed by the Act of 1874, as amended bye*^® 
Acts of 1875 («), 1877 (r), 1884 (y), and 1894 (s), and by 
regluations issued by the Secretary of State under sect 44 
the Act of 1874 


Power to 
borrow. 


An incorporated benefit building society has no power to borrow^ 
money, except so far as authorized by statute and by its rules (a ) ; 


(o) CoUen v Wrxghi, 8 E & B 301 , 
Godmn v Fimicis^ L R 5 C P 295, 
Richardson v Williamson, L R 6 Q 
B 276 , Gliapleo v Mrumwicl, Building 
6 Q B D 696, 0 A , Cioss 
V Fisher, 65 L T \\‘k , FirbanVs 
Fxors V Mimphreys, 18 Q B D 54. 
{p) 37 & 38 Vict c 42, s 7 
Iq) See 38 & 39 Vict c 9, s 2 
(?) Tbe 2nd November, 1874 See 
ibxd 

(s) 37 &S8Viot e 9,s 9 Tbefoim 
of a certificate of mcoiporation m gaven 
in tbe Sehedxile to the Bmlding Safe- 
ties Act, 1877 (40 a: 41 Tiot o. 63) 


(1) Ghter v Giles, W N (1881) 
59 

(w) 38 & 39 Vict 0 9 
(iP) 40 & 41 Vict 0 63 
(y) 47 & 48 Vict e 41 

( 2 ) 57 & 58 Vict c 47 

(a) Re Kent Benejit Building Bog , 1 
Dr & S 417 , Re Ffaiional Ferrnanent, 
%o Society, L R 6 Ch A 309 , 
Laing v Reed, L R 5 Ch A 4 , 
Moye V Sparrow, 18 W R 400 , Re 
Vtctoim Ferrnanent, Society, Bill’s 
Case, LB 9 Eq 605 , Durham Co , 
Building Soc,Jj R 12 Eq 616 



CHAP XXYI 


powers of 

incorporated 

societies 


mCOEPOEATED BUILDING SOCIETIES. 

but deeds, deposited as seourities by such a society, -mil not be 
ordered to be delivered up (6) 

1 luoorporated societies to borroTv money is regu- Statutory 

lated by the 15th section of the Act of 1874, which contains the 
following provisions : — -j" 

4 „r boirowng of money by societies under this 

Act, the f ollowiiig provisions shall have e:ffect • 

^ may receive deposits or loans 

at interest within the limits in this section provided from 
the members or other persons, or from corporate bodies, 
joint stock compames, 01 from any terminating buildinff 
„ , . society, to be apphed to the purposes of the society ° 

(2) In a permanent society the total amount so received on 
deposit or loan, and not repaid by the society aban not 
two-thirds of the amoimt for the 
mTmberr-^ secured to the society by mortgages from its 

“(3) In a terminatog society, the total amount^o received 

two-thirds 

months’ aforesaid, oi a sum not exceeding twelvl 
force -^ascriptions on the shares for the time being in 

madi^^osits with or loans to a society under this Act, 

•wi^ before the commencement of this Act in accordance 
a,i^m its certified rules, are thereby declared to be valid 
d binding on the society, but no further deposits or 
ans are to be received by such society except within the 
limits provided by this section 

Every deposit book or acknowledgment, or security of any 
kind given for a deposit or loan by a society, shall have 
printed or written therein or thereon the whole of the 
14th and 15th sections of the present Act ” (c) 
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sect 1(h) of the Building Societies Act, 1894 (f/), Limit of 
pealing but virtually re-enacting sect 16 (2) of the Act of 
i74), the rules of every society shall set forth whether the 
society intends to avail itself of the borrowing powers contained 
m the Act, and, if so, within what himts not exceeding the 
limits prescribed by the Act ; and where the original rules of a 
society are altered, the altered rules must similarly set forth 
whether the society intend to borrow. 

Sect 43 provides that “ if any society under this Act receives Personal 

loans or deposits in excess of the limits prescribed by this Act, torate 

'ihe directors or committee of management of such society exceeding 

powers 


(5) Wilson's to, L B 12Eq 516 of members 

(tf) Sect 14. relates to tke liability (d) Kegulations of 1884, r 5. 
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OF MOETOAGOES — BUILBIEG AND FRIENDLY SOCIETIES. 


CHAP XX7I receiying sucli loans or deposits on its belialf stall be personally 
liable for the amount so received in excess (c). 

^ernatiTo A terminating society may adopt by its rules either of the 
of termmat- two alternative limits piovided by sect, 15, but the alternative 
mg- society jgQ adopted will be the hmit piesciibed by the Act within the 
meaning of sect 43 , if such hmit is exceeded, the directors will 
he liable for the excess, even though the other alternative hmit 
is not exceeded (/) 

Amount for In ascertaining the amount for the time being secured to 
the society by mortgages from its members withm the meaning 
of sect. 15, sub-sect. 2, such amount is not to be restricted to the 
members. amount of principal secured, hut includes the whole amount due 
on the securities of members at the time of the loan to the 


amount 

boiTOTred, 


Overdrawn 

banking* 

account 


Limits of 
bon owing 
pou or 



bares {/i), 

the limits of the statutory po*ver of borrowing, 

““'S* ^ atoslt o£ 

deeds IS a loan mthm sect 15 of the Act (A). 

it is 

society unde^*ae^BruMin™°SoMe+°^ being seouiec^Vto a 

memlfers, for tie ff ! 3 ““‘gages froA its 

receive d;po8itror^E at 

parties, th%ayinentemi4T,i^^^f ’i?^t seenred on ^lo- 

months m arrear at the date^of the upwaids of twelve 

account and statement and the last preceding anniLal 

winch the society had piopeities^ 

deposit or loan whicli validity of any 

time when li ms 7eem“ I^d so 

secured either on properties the na-^ Wo amount 

°4S‘S"* 

89^^ V Wnffley, 9 Q B B 



AS TO PEIENDLY SOCIETIES. 


463 


on properties in the possession of the society at the passing of this oEur sxw 
Act, shall not come into operation until the expiration of three 
years from the passing of this Act ” 


It is to he observed that neither the Act of 1836 nor the Act Seeunties 
of 1874 expressly empowed hiulding societies to mortgage ' 

their property as a security for deposits or loans, hut the refer- 
ence to “securities” in sect. 15 appears imphedly to give this 
power, and the existence of the power is, in practice, assumed 
without question (m). 

Securities given hy a huildmg society may he enforced against Enforcement 
the society, although sects. 14 and 15 are not indorsed thereon, 
the enactment in sect 15 direetmg this to he done hemg only 
directory (n). 

Suh-sect (5) of sect 15 of the Act of 1874 is directory only, 
and an omission to comply with its requirements wil not 


vitiate a security given hy a huildmg society for a i 






iii.— As to Societies.— By the IViendly Societies Act, 

^ ^^ndly soaety, or any branch of such society, may, Xrtgie 
t e thereof so provide (and with a limitation as to 
societies), hold, purchase, or take on lease, any land 
“ ^Jkes of its trustees for the time hemg, in every county 
has an ofaoe, and may mortgage the same, and no 
“^°^igee shall he hound to inquire as to the authority for any 
tgage hy the trustees, and the receipt of the trustees shall he 
^ hischarge for all moneys arising from or in connection with 


sue 


x> 


See ako sect 19 of the Act of 

^.874 

(w) Guaidian Remanent Benefit 
Bvddmg Boe , Oase^ 23 Oh 


D 440, 0 A 

(o) Ibid atp 462 

(p) 38 & 39 Vict 0 60, s 16 
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CHAPTEE XXVII 

OF MOETGAGES BY COMPANIES. 


Section I. 

Of the Boebowing Po^vees of Companies 


Distinction 

between 

companies 

mcorporp''a 

T^-T.iiHrter 

and by sta- 
tute 

Charter 

companies 


Statutory- 

companies 


i. — Of tlie Power of Companies to borrow generally — 

to A-p onTYj-nnnies to borrow money on mort- 

gage, a distinction must be drawn betwetc^ companies wliicb 
are incorporated by charter, and companies are created 

by statute (a). \ 

Companies incorporated by charter, bemg crff^orations at 
common law, may, by mstiuments under their 
except so far as prohibited or controlled by their CvJiarter of 
incorporation, dispose of their property, by way of montage or 
otherwise, as freely and fully as individuals (b) \ 

But statutory companies, whether created hy private or 
under the general Companies Acts are not common lawy^Qj., 
porations, and, accordingly, derive their powers of mortgag^j^g 
or otherwise dealing with their property from their instrume’J 
of incorporation Companies of the former class, thereto 
have no powers beyond such as are expressly or by neoessJj||| 
implication conferred by the special Acts to which they ow? 
their existence (c). But if no express borrowing powers are 
given by the particular Act such powers may he implied, if the 
raising of money by loan is necessary for the furtherance of the 
objects of the company as defined by that Act 


(a) See BucMey on Companies, 6tb {(f) Ter Lord Cranwortb in JECawkes 
ed p 15 V Eastern Counties Mail Cb,5H L <T' 

(A) Suttoifs Sospital Case, 10 Eep 1 , 331 , per Lord Selbome in Blaclhurn 

Ashhwy Mailway Carriage Co^, Building Society v Cunhffe, Brooks ^ 

L R 9 Ex. 224, 263 Cb , 22 Cb D. 61, at p 70, 0 A And 

(c) Lady TFenlock v Mixer Bee Co , see Lord Blackburn in Lady Wen- 

38 Cb. I). 634, 0 A lock v Miver Bee Co , 10 App Oas. 354, 

atp 360. 
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An ordinary joint stock company has no powers except such chap sxyh 
as are expressly or by imphoation conferred by its memorandum Joint stock 
of association {e) companies 


ii. — Borrowing Powers of Eailway and other Companies moor- Mortgages loj 
porated by Special Acts— By the Eailways Eegulatioii Act, 

1844 (/), railway companies are prohibited under penalties from 
issuing loan notes and other securities for money advanced to 
them, otherwise than under the provisions of Acts of Parlia- 
ment authorizing such companies to raise such money and to 
Lssue such securities 



By this Act the borrowing of money by railway companies 
otherwise than in conformity with the terms of their special Act 
LS impliedly forbidden (g) 

By 10 & 11 Viot c 94, canal and navigation companies who Mortgages by 
bave adopted 8 & 9 Vict c 42, for enabling 
sarriers upon their sums, not 

exceeding one-tenth^ capital, for the purposes of 

.hat Act, in like ^'anner as provided by 8 & 9 Yict o 16 
The Oompan^g Clauses Consolidation Act, 1845 (A), contains Regulations 
orovisions borrowing of money on mortgage or 

3ond by co^Kpg^j^jgg constituted by special Acts The effect of 
hese provi^Q^g shortly stated as follows : — Companies by^ speSal 

luthonze^^y their special Acts to borrow on mortgage or bond, 

^^y ’ ®^^ect to the restrictions contained in their special Acts, 
lorrow^j^ mortgage or bond such sums as shall from time to 
tj an order of a general meetmg of the company, be 
zed to be borrowed, not exceeding in the whole the 
— '^t prescribed by the special Act, and, for securing the 
^g^ment of the money borrowed, may mortgage the under- 
taking and future calls on the shareholders or give bonds 
(sect 38) After paying off any money so borrowed, the com- 
pany may in hke maimer re-borrow the amount paid off (sect. 39) 

The company is restricted from borrowing without production of 
a justice’s certificate that a defimte portion of the capital is 
subscribed or paid up (sect. 40) The mortgage or bond is to 


ime, 

Lutho: 

bmoui^^ 


r^(«) Fer Lord Selbome in Ashlunj 
Failway Qatriage Co y Fiche^ L R 7 
H L at p 693 See ^nfra, p 467 
(/) 7 & 8 Yict 0 85, s 19 

Ghambets y Manchester, %e Fail 
, 5 B & S 588 

VOL. I — R. 


(;^) 8 & 9 Vict c 16, as 38-55 
This Act applies to every com- 
pany incorporated after tbe passmg 
thereof by any special Act, save so far 
as expressly varied or excepted by such 
Act See sect 1 of the Act 

H H 
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OF MORTGAGOES — COMPAJsriES. 


CHAP sxvn Tje }^y deed, duly stamped, and wherein the consideration shall 
be truly stated (?), and may be according to the form m the 
schedule 0 or D of the Act (sect 41) Sect. 42 contains 
provisions for apportioning the tolls, &c , comprised in mort- 
gages among the different mortgagees pro ? atd according to the 
sums respectively advanced by them without regard to priority 
of dates (k ) ; and sect 43 provides that no mortgage of future 
calls shall, unless expressly so provided, preclude the application 
of such calls for the purposes of the company A register of 
moitgages and bonds is to be kept by the secretary (sect 45) 
Transfers of mortgages and bonds are to be by deed, duly 
stamped, and may be aecoidmg to the form in schedule E of 
the Act (sect 46). Transfers are to be registered (sect 47) 
Interest is to be payable half-yearly unless otherwise agreed, 
and in preference to dividends (sect. 48). Transfers of interest 
are to be by deed, duly stamped (sect 49). A time may be 
' fixed for repayment, upon the eApiraticn of which principal and 
" arrears of interest will become payable on demand, and unless 

otherwise stipulated, at the office of the ocmpany (sect 50) 
Where no time is fixed, the principal and any arrears of mterest 
will be repayable after the expiration of twelve, months from 
the date of the mortgage or bond, upon six months’ notice in 
wnting or print by either paity (sect 51). Interest is to cease 
on the expiration of the notice (sect 52). The appOx-atment of 
a receiver is provided for by sects 53 and 54; and sect 55 
provides that the account books of the company shall be ')pen to 
the inspection of the mortgagees 

Mortgage of A lailw ay company may lawfully raise money on the se^snrity 
lands money and rents and profits of their surplus lands, 

irrespective of the borrowing powers under their Act (1) 
Ee-borrow- Money paid off on a debenture of a railway company could 
not have been re-borrowed without the authority of a general 
meeting, unless the money were so re-borrowed to pay off any 
existing mortgage or bond {m). But now, money borrowed to 

(«) The consideration, if apparent, gagee of the lands of the company- 
need not be stated m terms Zand^ See Fontet v BmngstoJce Canal Co , 3 
owneUi ie Ziamuge Co v Ashford^ 16 Bmg N 0 433, Fardoe v Face. 16 
Oh D 412 M & W 267 

(A) hx Ferlins Y Deptford Ftet Go ^ if) Impeo tal Me'i cantile, Assoc 

13 Sim 277, a similar provision in a London, Chatham ^ Dover Fail Co , 15 
special Act was held merely to regu- W R. 1187 

late the nghts of mortgagees of the (w) 8 & 9 Yiot c 16, s 39 See 
tollii, &c as between themselves, and Fountaim v Ca'ima}ihm Fail Co, 
not to aStect thenghtsof apnormort- L R 5 Eq 316 
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pay off debentures falling due is deemed money borrowed c ilvp xxvu 
under statutory powers without any general meeting, as to 
railway companies (^^) and as to other companies (o) 

Where debentures are issued contrary to statutory enactment Liability for 
equity can give no relief against the illegality (p ) ; and deben- e^ceL^of 
tures issued in excess of the limit authorized by a special Act borrowing 
are void (q), but the directors would be personally liable, if the sp^iai Act*^^ 
loans were issued under their authority and paid to their 
agents (?), 


iii. — Borrowing Powers of Joint Stock Compames. — In the 
case of joint stock compames formed under the Companies Acts, 
the authority of a company to borrow money depends on its 
objects and the nature of its busmess as defined in its memoran- 
dum of association, including in such definition the general 
clause empowering the company to do all things “ incidental or 
conducive to ” its snecid pLjeots^sU 

that a company ijy apt and unamhiguous words in 

e meruor^ ^^^^^erve to itself powers, such as a power to 
reduce its the original conditions contained in 

the memorand^ would be altered (i) , and the principle that a 
TOntract matter not included in a memorandum cannot 

be support^ repeatedly recognized by the Courts (z«) 

, , owing of money may be expressly specified as one of 

, ® ° of the company ; and where a company had power 
its i^'^e^iorandum to “dispose of” its lands, a mortgage on 
^ yds, given to its bankers to secure an overdraft, was held 


Power of 
companies 
foimed under 
the Com- 
panies Acts 
depends on 
objects as 
defined m 
memorandum. 


Expiess 
power to 
borrow 


30 & 31 Yict c 127, s 26 

(o) 32 & 33 Yict 0 48, s 4 See 
Weeks v JPropei zf, L R 8 0 P 434 

(p) JRe Cork i Toughal JRail Co , 
L R 4 Oh A 748, 762 

(q) Founfaine'Y Garma'itJi&nRail Co , 
L R 5 3Bq 316 , Chambers v Afaw- 
ehester, Mail Cb , 5 B & S 588 , 
Chapleo v* Pj imswiek, %c, Soc , 6 Q B 
D 696, 0 A , Whitehavm Joint Stock 
Banking Co y Beed^ 64 L T 360, 
0 A .FirbanksBssecutorsY BCumphreys^ 
18Q B D 54,0 A And see 

V English Joint Stock Bank^ L R 2 Ex 
259, MackayY Commercial Bank of Sm 
Bi mswiokj L R 6 P 0 394 , Westet n 
Bank of Scotland t Addie^ E R 1 
H L So 146 

)[?) Chapleo V Bnmswick Building 


Soc,QQi B T) 696, 0 A 
[s) See sect 12 of the Companies 
Act, 1862 And see pei Lord Cairns, C , 
•mAshhwy Railway Oa'i'iiage Co v Riche ^ 
L R 7H L 663, at p 673 See also 
Lmdley on Companies, pp 164, 190 , 
Buckley on Companies, 6th ed pp 15, 
164 

{f\ Re Financial Corporation^ FLolme^s 
Casey L R 2 Oh A 714, 733 
(«) RichcY Ashbury Railway Carnage 
Co yli R 9 Ex 224, at pp 291 et seg , 
Ashbui y Railway Carnage Co y Riche, 
L R 7 H L 653 , Re German Bate 
Co , 20 Ch D 169, 186^ Tievor v 
Whitworth, 12 App Cas 409, 417, 
433. 

(a,) Re Fatent File Cb , L R 6 Ch 
A 83 


H H 2 
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CHAP lOLTa 

Power to 
alter memo- 
randum 


Power 
implied by 
nature of 
business 



companies 

generally. 


Memorandum 
limiting 
amount to be 
borrowed 


A company registered under the Companies Acts may now, 
hy the Companies (Memorandum of Association) Act, 1890 (y), 
w ith the sanction of the Court, alter the provisions of its memo- 
randum of association or deed of settlement, so as (among other 
things) to carry on its business more economically or more 
eflSeiently, or to attam its mam purpose by new or improved 
means , and the Court may sanction an alteration so as to enable 
the company to issue debentures (;:) 

In some cases a power is imphed from the character of the 
business carried on by the company, as m the case of a mort- 
gage of ships hy a shipping company («), or m the case of a 
mortgage hy an insurance company for meeting pressing 
demands (J) , and a trading company has general power to 
borrow money to such an extent as is reasonable and necessary 


for the purposes of the busmess (<?) 

Soakp-sO^iortgages given by hanking companies for moneys 
tn iw „ i ground that a power 

to borrow money and to give securities ^ 

sarily incident to the business of bankers (f?) ^ 

Where a company, incorporated either by a . special Act or 
under the Companies Acts, has express or impln^^ powers of 
borrowing, they may give a security for a present or for 

a past debt (e) A debt incurred before mcorporatioir' ^ 
pany may he the subject of a mortgage (/) v 

If by tbe memorandum of association or deed of 
the borrowing powers of a company are restricted to a 
amount or exerciseable on certain conditions, money oanno 
borrowed to a greater amount, or except on those conditions 


ill 


(ty) o3 & 64 Viot c 62 As to the Auction JEstate^ Co y Smithy (18^ v,, 
principles on which the Court will 3 Ch 432 , Jac/eson v JEmnford Cocmi^ 
sanction an apphcatioa by a company Co , (1896) 2 Oh 340 
to alter its memorandum, see Me Go- {d) Bank of Amtialia v B'ieillat^ 6 
ternment Stock Xmestment Co , (1891) 1 Moo P 0 152, 195 

Ch 649 , S C* (No 2), (1892) 1 Ch (e) Be Inns of Court BCotel Ob , L R 

597 6 Eq 82 , JECoward v latent Ivory Co , 

(r) Be Beietstonary Interest Soc ^ 38 Ch D 158 

(No 1), (1892) 1 Ch 615 (/) Scott v Colhomn^ 26 Beav 276 

{(i) Be Australian Steam Clipper Co , See Be BagnaUtown and Wexford Bail 
4 K k I 733 , English Channel Steam- Co ^ Xr R 4 Eq 505 
skip Co V Bolty 17 Ch D 715 (y) Zady Wenhck v BiverZeeCo 10 

(5) G%bEsCase,li R 10 Eq 312 App Cas 354 Be Eooley Eall Col- 

(<?) Be Australian Steam Clipper Go , liety C7o , 18 W R 201 , Ashbury Bail- 

sup ^ Bryony Metropolitan Saloon Co ^ way Carnage Co y Biche, L R 7 

8X)©G, & J 123, Eeniiian Batlways H L 653, Ati -Gen y Great Eastern 
Co y Thames, Co , L R 2 Oh Bail Co , 6 App Cas 473, at p. 481 , 

A 617 , Be MamiUonU Windsor Iron- English Channel Steamship Co v Bolt 

works Co , 12 Oh B, 707 , General 17 Cb D 715 ’ 
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So, where a deed of settlement of a company provided that chap xsth 
noney might he borrowed on a resolution of the board of 
iirectors, and that every moitgage was to be sealed with the 
seal of the company, it was held that a mortgage not complying 
9nth these requirements was invalid {h) But it was held later, 
that under the same deed of settlement the company was not 
precluded from giving an equitable charge by deposit, autho- 
rized by resolution of the board of directors, as security for a 
debt due to the bankers of the company (^) 

Where a company has powers of borrowing up to a limited Power of re- 
amount, and some of its securities are paid off, it may give 
mortgages or debentures instead or in renewal of the old 
securities, provided that the total prescribed limit is not 
exceeded, and that the new issue is in conformity with statutory 
provisions and the regulations of the company (A) 


In the absence of any restrictive provi^ns^th^^"''^^^ 
powers of a hmited j^g^l'anyloaSy "be^S^^ at any time 

after the commenc^^^ Qf business, without reference to the 
amount of may have been subscribed (0 

A power gijf^ memorandum to borrow “ on mort- 
gage” wiU the givmg of an equitable charge to secure 

a loan, asC deposit of deeds (m); and the same rule will 
apparentl;^ , whether the borrowmg powers of the company 
are expr^ ^ imphed from the nature of its busi- 


Time when 
>?iAwers may 


Power to 

"borrow “ on 

mortgage” 

moludes 

eq^uitable 

charge 


or are to oo xuj.jjij.ovt **n/*** — - 

“®®®(”)#A security which shows an intention to create a 
charge# property of the company may he enforceable m 

®^“5f^fchough defeotiye as a legal mortgage (c) 

If# _ nf linrrowmff expressly given by 


tnougn aeiecuvo »b a xoga,.. o-o- w , ■l-.t 

, Ta company has no power of borrowmg expr^sly gi^^^ by 
^^emorandnm of association, or necessarily imphed from 
Kxe of its husmess, it cannot confer such a power on itseH, oi 
^ its directors, by its articles of association A contract by a 
company or its directors, not authorized by the memorandum, i 


Arfcicle«i can- 
not confer 
borrowing 
powers 


(h) Me Genet al Mrovtdent Ass Co , 38 
L J Oh 320 ^ _ 

(j) Me General Promdent Ass Co , 
Map National Banh, L R 14: Ect 
507 

(7c) Pountame v Carmattlem Mail 
Co , E R 5 Eq 316 See ^ 

ypion Bank of Australia, 2 App Gas 

(l) Macdougall v Jersey, ^e Co , 2 

H & M 628 . riv 

(m) Me Patmt Co , L R 6 Ob 

A, 83 


(ft\ See Athenmm Life Ass Soc , 4 
kU J 549, 562 v 

Railway Canutge Oc , L B 9 ^ 
atpp 264,292, QMU Gaie,Tj B 10 
Eo 312 Map National Bank, E E i-i 
Ea 507 Me Namiltori s Windsor Iron- 
works Co , 12 Oh E j, n Q Tin 
(o) Me Strand Musie Sail Co » ^ 

G J&S U1,Mossyr AnnyandNaiy 
Sotel Co, U Oh p ® 
Queensland Land md Coal Co , (ISO-l) 3 
Ob 181 
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such powero 


CHAP xxvn null and void, and cannot be rendered binding on tbe 

company even by the assent of every individual shareholder {p) 
memorandum and articles are to be read as one 
of exereii-ing- document {q), and the latter may be referred to for the purpose 
of explaining or supplementing the former (r) Accoidmgly if 
a company has power to borrow by virtue of its memorandum, 
the articles may regulate the mode of exercising the power by 
prescribing tbe hmits within which, and the persons by whom, 
the power is to be exercised, and the formalities to he observed 
in exercising tbe power 

The want of a provision in the articles as to the mode of 
exercising the power may be supplied by a special resolution 
under sects 50 and 51 of the Companies Act, 1862 (s). And 
articles limiting the amount to be borrowed may be similarly 
extendedj^^, 

gave to the company a 
power of borrowing vnthouthrdt^^t ^^rtioles provided that 
the directors should have power to borrow security of the 
assets of the company to an amount not exceediS? two-thirds oi 
the capital of the company for the time being called up, it 
as held that in computing the limit “ capital nofi called up” 
mcluded shares which had not been issued (m). \ 

Puma facie a company, havmg power to borrow on 


Bprpial reso- 
lutiun 


Articles limit- 
lug amount- -- 
to 

ro^ved 


Issue of 
debentures at 
a discount 


as they think fit, may issue debentures at a discount, 
power may be exercised by the directors where theyhi^^ 
general powers of the company (r) ; but the power of isf 
ebeutures at a discount may be negatived or restnoted bfl 
articles of association or otherwise. 

Debentures may be deposited by a company by way of 


)rt- 


gage to secure a loan of an amount less than the par value'' 
thereof with power for the depositor to seU themj the depositor 
or his assignee wiU be entitled on a wmdmg up to prove for the 


^ Go Y B 

7 Jtl Xj 00 3 

22 U D’TiVsSst’g 

r V Ilextcan Mml Co , 

\at ^ Bessemer 

Co ,Uli J Ch 638 , Zondon Financial 
Assoc V JTs/X, 26 Ch B 107 133 
n ;?“»*»»» fmiay Co , 31 Oh’ 
B ^61, 0 A , Ttlhmv Portland 
W N (1893) 141 

(«) 25 & 26 Viot. o 89 See Brym 




i o JJQ xjr 


123 

(18%%Vo 

xJ-S if ^ 

Co , 3 Oh D 43, 0 A , Camp. 
^wJh ^"4 ^ ® 470 See alM 

-^“*7 Co , (1893) 3 
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full amotmt secured pan passu witli the other debenture ohap sxtii 
holders {w) 

A company cannot issue fully paid bonus shares as an 
inducement to take up debentures, and the allottees will be 
liable to the full nominal Yalue of the shares {y). 

"Where debentures were made redeemable at a premium if the 
company should be reconstructed, but otherwise at par, it was 
held that the condition must be strictly construed, and that on 
the amalgamation of the borrowmg company with another 
company the debentures were redeemable at par (s) 

If borrowing powers have been exceeded, and the transaction 
is void as agamst the company, the directors will be personally exceshive 
liable (a) 

^ ^ powers 

If directors borrow money expressly to replace loans falling 
due,’’ and they have at the time exhausted their powers, they 



3 LonworTcs Co , 

^ 7 54 1/ T 360, 0 A ^ 

[ 0 ) West London Commercial Bmih v 


9 ® ® C A 
6^ B if^e^O a““’ ^ 

693, 

10 Oh D 516 T Sower, 

MeCoSm y Gklp^n, 6 Q B D 

W See Mp Walhe,, 18 Jm 885 

(h) 25 & 26 Vict c 89 
W Ibtd , ss 14, 15 
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CHAP sxm 


Mortgage "by 
directors to 
one of them- 
seli cs 


Conciment 
powers of 
company and 
diiectois 


Eatideatioa 
of nm 
loan 

Loan before 
formation of 
company 



exercise tlie borrowing powers of the company, except so far as 
otherwise directed by statute or by the regulations of the com- 
pany (/t) 

There is no objection to a director advancing his own money 
to his company, and takmg from it debentures or other security 
for the loan ; and if debentures are issued at a discount to the 
public, a director may take them at such discount value (/) 

If a company has, by its memorandum of association, or by 
reason of the exigencies of its business, a power to borrow, 
which IS by the articles exerciseable by an extraordinary general 
meeting, such power will not be restrained by a clause in the 
articles givmg to the directors power to borrow only to a limited 
amount (m) 

If in such a case the directors exceed their authority, the 
company may, by ratifying the transaction, render it valid (n) 
So, al^ though acts done before the formation of a company 
ng reife 


•for ratification implies an 
mere can be na agent-y^tV^ 
tormation, adopt suobaots so as to bind 


TTltid vif*ps 

transactions 

not generally 
binding 


may be bound by debentures^^issi^d ^ by a company 

arrangement made on Its bebalf before its forLfaa’^°* “ 

iv.-TOether Securities whici are ultra vires will 


VIba i i) e$ 
loan#*, wlieit 
valid to 
extent of 
adyances 


pame8.-GeneiaUy a corporation created for Tf "T 
IS not bound at law by I deed ^impose, 

bj tbe express provision 5 orTeell^^ wLre 

statute which creates the corporation *b( 

But though a company may have no no 
and the securities may be eonseoncn+l ^ ^ borrow moi 

advanced have been proneriv ^ i 1 ^ moiK^ 

"ompmj-, the hildimof tto 

J^XAXi. 


Case^ 4 Cb L 


Swttohdack Co , 
U A. * 


iO Cb D 


135, 


12 w B 330 ^ 

Salt Co , 


Cr 3‘ 


470 

3De 


faetmmtf Co'! 38 Oh'D^fe’^ 

ip) To7l$Ji%Te Co X 


V G-heat 




L R 4 Oh A m Oo , 

^,iDeQ- &M 
32 Bear. 
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ciple of these cases is this : if the money is advanced for payment cbcip xxvn 
of debts recoverable, the persons advancing the money stand ~ ^ 

in the place of creditors; but the cases are not to be ex- 
tended (r). 

Where a company having no borrowmg powers raised money Sale and 
by sale of rolling stock to a waggon company, at the same time roSmg stock 
making a contract with the waggon company for the hire of the 
rolling stock at a rent which would repay the amount of the 
purchase-money with interest in five years, and for its re- 
purchase at the expiration of that period at a nominal price, 
the transaction was upheld as bondfide^ and, therefore, valid {s). 

If directors issue debentures for their own benefit, not for Debentures 
that of the company, they will be liable to return any benefits toectors^^ 
received by them {t) 


fronTfeunder 


Where directors having power to raise money issued deben- Debentures 
tures in satisfaction of certain debts of the vendor ment^ofdeb 

ness which the compan^i.^:EEgg--^^ take'^'OTar underaS^'^?^^^^®^^ 

agreement by the indemnify the vendor against 

such debts, amongg^ which was a debt due io the managing 
director of the ^^gQ^^pany ; it was held that under the ciroum- 

stanees the ^i^^ejituxes were issued for the benefit of the com- 
pany, and w< 



Where 
fcake out 
tions, m- 
the ham 


accordingly valid (u)* 

have been voted to promoters and directors, who 
sums in debentures, the sums, being misappropna- 
be-repaid, and the debentures will remain valid in 
holders without notice of the fraud (a?), 
mpany are estopped from disputing irregular deben- Estoppel 
they are vahd on their face and assignable (^), especially 
company have registered or accepted notice of the assign- 
ithereof, or paid interest thereon (s), or have dealt with the 
gnee, or by asking for time (a) Where debentures have 
been issued irregularly, the company are estopped from settmg 


29 Beav 563 , JS'oa} e's Case, 30 Beav 
225, Baket'^s Case^ 1 Dr & S 66, iZe 
Beulah Bark Bstate, L R 15 Eq 43 , 
Inte) national Life Ass <7© , L R 10 
Eq 312 And see Bnnce of Wales Ass 
Co V Sardmg^ 4 Jur IsT S 861 
(r) Re National Be) manent, Soe , 
L R 6 Oh A 309, 313 See Re 
Lough Neagh Ship Co , Exp Workman, 
(1895) 1 Ir R 633 
(5) Yorkshire, Waggon Go v 
Maclwe, 2X Oh D 309, 0. A 


(t) London Trust Co v Mackenzie, 
W N (1893) 9 

(w) Seligman v B)ince ^ Co , (1896) 
2 Oh 617, 0 A 

{x) Re AnglchBi eneh Co-operatwe Soe , 
21 Oh D 492, 0. A 
(g) Webb v Commissioners of JTerne 
Bag, L R 6 Q B 642 

(z) Brunton’s Claim, L R 19 Eq 
302 , Re Northern Assam Tea Co , 
L R 10 Eq 458 , Exp Charley, L R 
11 Eq 167 

(a) BCuletf^s Case, 2 & H 306. 
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CHAP xxvir 


Fraud of 
director. 


Whether 
lender must 
require evi- 
dence as to 
propriety of 
loan 


Buie where 
horrowmg 
powers are 
limited as to 
amount. 


up the irregularity against holders for value without notice who 
have had them registered {d)^ and also against equitable trans- 
ferees who had no reason to suspect any irregularity, hut only 
to the extent of their bond fide advances {e) 

In one case, where debentures had been issued through the 
fraud of the managing director, and repudiated by the company 
as soon as the fraud was discovered, it was held that the com- 
pany were entitled to repudiate the debentures, on the ground 
that the debentures in question were choses m action not assign- 
able at law, so that the assignee could not stand in any better 
position than the original holder, and must take subject to the 
equities which affected the assignor (/) ; hut the correctness of 
this decision has been questioned as regards the apphcation to 
that case of the general rule on which it purported to he 
grounded^) 

^ debent ures of a company are not estopped 

from disputing thev^^ty ^fother delSS^^®® which have been 
impropeily or irregularly issued {Ji). ^ 

Where a company or its directors have po"^^^ to borrow in 
manner provided by its articles, the lender may ijssume that all 
such preliminary acts as the passing of resolutio^“cis, , have 
been done as the deed of settlement or articles ri®<l'U-ire; but 
where the statutory authority provides specially wh i^t shall be 
evidence of the performance of the preliminary acts, lender 
must see that they are properly done {%) \ 

This rule, however, does not apply where the power\of the 
company itself, as distinguished from that of its dlrect(^F®5 
hmited m point of amount; m such a case, the lender i^ 
entitled to assume that the prescribed amount is not 
exceeded (A) ; and if the company subsequently acquires furth^ 
borrowing powers, it cannot by exercise of those powers, secure 


{d) Romford Canal Co , Cafew’sClazmf 
24 Ch D 86 

(e) Toeoers Cimm, 24 Oh B 86 
See also Shaw v Fot t Fhihp, fc Co , 
13 Q B B 103 (forged share cerlafi- 
cate) 

(/) Official Manag&i of the Ath&nceum 
Ltje Ass Soc v VooUy^ 3 Be G- & J 
294 See also Natal Investment Co , 
L B 3 Oh A 355 
{q) Re Kermhs Ins Co , Bmntwds 
Clami^ h B. 19 Eq 302, at p dl2,per 
Malms, V-C. 


(h) Mowatt V Castle Steel and Iron- 
works Go , 34 Oh D 58, 0 A 

(e) Royal BnUsk Banky Turquand, 
6 E & B 327 , Agai v Athenceum 
Life Ass Soc i Z 0 B N S 126 , Re 
Athenceum Life Ass Soc , 4 K & J 
649, lountameY Carmarthen Rail Co y 
LB 6 Eq 316, Davies v Bolton. # 
Co , (1894) 3 Oh 678 
(k) Ghapleo v Brunswick Building 
SoCy 6 Q B D 696, 0 A , Lady 
Wenloek v River Dee Co y 10 App Oas 
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the previous advance, 'whioh was never a debt binding on the CHIP XXVII 
company (/) • 

The rule here referred to is thus explained bj Lord Hather- Statement of 
ley. — ''Every joint stock company has its memorandum and 
articles of association Those articles of association are open to 
all who are minded to have any dealings with the company, 
and those who so deal with them must be affected with notice 
of all that is contained in those documents. After that, the 
company entermg upon its business and dealing with persons 
external to it, is supposed on its part to have all those powers 
and authorities which, by its articles of association, it appears 
to possess ; and all that the directors do with reference to what 
I may call the indoor management of their own concern, is a 
thing known to them and them only ; sub] ect to this observa- 
tion, that no person deahng with them has a right to suppose 
that anything has been or can be douft 
by the articles of associg^Q^''35''^^^^^ ' 

Irregular securitie|^^ securities tor an illegal purpose, issued 
by a compai^ ^^j^rangers without notice, may be enforced by valurmay 
them {n) ^ company incorporated by special Act 

was empower^ borrow on mortgage such sums as might securities 

be from tim#^ authorized by a general meeting, not 
exceeding amount, and issued debentures to an extent 

not excee^# limit, but without the sanction of a general 
meeting, was held that the proviso requiring such sanction 
ly directory, and not one which it was obligatory on the 
re holders, m order to support their security, to show 
en performed by the company (o). 

Fwhere the directors of a company had power under the Quorum of 
-articles to fix a quorum, and by resolution fixed three as a 
quorum, and, at a meeting of the directors at which only two 
were present, the seal of the company was aflBxed to a mortgage, 
it was held that as between the company and the mortgagees 
who had no notice of the irregularity, the execution of the deed 
was vahd (p). 


was meij 
debentjj 
lad bd 


(Z) See JSxip, Watson, 21 Q B D 
301 

(m) Mahony v Bmt JSolyfore^ M%n%ny 
Ob , L R 7 H L 869, at p 893 See 
:Binest V mdiolU, 6 H B 0 401 , 
Royal JSritiiih Banh v Tm quand, 6 E 
& B 327 , Bigge'i staff v Rowatt^s 
Whaif, L%mtd , (1896) 2 011 93, C A 
(^n) Bryon v Metropolitan Saloon Co , 
3 De G- & J 123 , Founta%n 0 v Car- 


marthen Bail Co , Jj R 5 Eq 316, 
322 , Be Marseilles Bmtension Bail Co , 
B R 7 011 A 161 

(o) Landowners, Co v Ashfoid, 
16 Oh D 412 

{p) County of Gloucestei BanL v 
Budry, M&ithyi, Coll Co , (1805) 1 
Oh 629, 0 A See Davies v Bolton 
^ Co , (1894) 3 Oh 678 
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OHiP. XX7II, 


Praud of 
director 



Whether 
lender must 
require evi- 
dence as to 
propriety of 
loan 


Eule where 
■borrowing 


powers are 
limited as to 


amount. 


up the irregularity against holders for value without notice who 
have had them registered {d)^ and also against equitable trans- 
ferees who had no reason to suspect any irregularity, but only 
to the extent of their ho^id fide advances (e) 

In one ease, where debentures had been issued through the 
fraud of the managing director, and repudiated by the company 
as soon as the fraud was discovered, it was held that the com- 
pany were entitled to repudiate the debentures, on the ground 
that the debentures in question were choses in action not assign- 
able at law, so that the assignee could not stand m any better 
position than the origmal holder, and must take subject to the 
equities which affected the assignor (/) ; but the correctness of 
this decision has been questioned as regards the application to 
that case of the general rule on which it purported to be 
grounded^) 

debent ures of a company are not estopped 
from disputing the vaHdJ^^oJ^tBSfdeB^ which have been 
improperly or irregularly issued (A) 

Where a company or its directors have po*^er to borrow in 
i2}anner provided by its articles, the lender may cassume that all 
such preliminary acts as the passing of resolutions, have 
been done as the deed of settlement or articles require, but 
where the Natatory authority provides specially wh^^at shall be 
evidence of the performance of the preliminary acts, x&e lender 
must see that they are properly done (^) \ 

This rule, however, does not apply where the powervof the 
company itself, as distinguished from that of its directors, is 
hmited in point of amount , m such a case, the lender i% not 
entitled to assume that the prescribed amount is not b^ng 
exceeded (A) ; and if the company subsequently acquires furth^ 
borrowing powers, it cannot by exercise of those powers, secure 


{d) Momford Garni Co , Carew’sChtm, 
21 Ch B 85 

{$) JdoeocVs Olaim^ 24 Oh B 85 
See also Shaio v J^ort FhiUp, Co , 
13 Q B D 103 (forged share certifi- 
cate) 

{/) Official Manager of the AthencRum 
Life Abs Soe v Fooleg^ 3 Be G- & J. 
294 See also Fe Matal Investment Go , 
L E 3CIi A 355 
if) Fe Sermles Ins Co , Frunton's 
Claim^'L E, 19Eq 302, at p Z\%per 
Malms, V -0 


ih) Mowatt V Castle Steel and Iron^ 
works Co , 34 Oh. B 58, 0 A 
W Royal British Bank v Turquandy 
6 E & B 327, Aga'i v Athenceum 
Life Ass Soc y B 0 B II S 725 , Re 
Athenaeum Life Ass , 4 K & J 
649, FountaineY Gat marthen Rail Co y 
L E 5 Eq 316, Davies v Bolton & 
Co , (1894) 3 Oh 678 
(k) Chapleo v Brunswick Building 
Soe , 6 Q B B 696, 0 A , Lady 
Wmloeh v River Dee , 10 App Oas 
354 
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the previous advance, which was never a debt binding on the oniP xxwi 
company (/) * 

The rule here referred to is thus explamed by Lord Hather- Statement of 
ley Every joint stock company has its memorandum and 
articles of association Those articles of association are open to 
all who are minded to have any dealings with the company, 
and those who so deal with them must be affected with notice 
of all that IS contained m those documents After that, the 
company entermg upon its business and dealing with persons 
external to it, is supposed on its part to have all those powers 
and authorities which, by its articles of association, it appears 
to possess ; and all that the directors do with reference to what 
I may call the indoor management of their own concern, is a 
thmg known to them and them only; subject to this observa- 
tion, that no person deahng with them has a right to suppose 
that anything has been or can be doneJM J^^.^^;^^^ 
by the articles of associgig^JJ^r^^J^''^^^^ 

Irregular secunti^^^ securities tor an illegal purpose, issued h^^djide 

them without notice, may be enforced by 

vv ^where a company incorporated by special Act 
be irnrn hmff bOITOW On mortgage such sums as might securities 
£io time authorized by a general meeting, not 
excee amount, and issued debentures to an extent 

no excee^^^ hmit, but without the sanction of a general 
was held that the proviso requirmg such sanction 
directory, and not one which it was obligatory on the 
tad b^^ holders, m order to support their security, to show 
“ ^n performed by the company (o). 

, fWhere the directors of a company had power under the Quorum of 
-articles to fix a quorum, and by resolution fixed three as a 
quorum, and, at a meetmg of the directors at which only two 
were present, the seal of the company was affixed to a mortgage, 
it was held that as between the company and the mortgagees 
who had no notice of the irregularity, the execution of the deed 
was valid (p). 


(^) See JSxp Watson, 21 Q B D 
301 

('w) Mahony v Bast BColyford M%mng 
Co , L R 7 H L 869, at p 893 See 
Brnest v NicholU, 6 H L 0 401 , 
Royal Bnhsh JBanl v Tiaquand, 6 E 
& B 327 , Biggei staff v Bowatt’s 
Whatf, Limtd , (1896) 2 C3i 93, O A 
(n) Bryon v Metropolitan Saloon Co , 
3 Be Gr & J 123 , Fomtaine v C«r- 


marthm Bail Go , Jj R 6 Eq 316, 
322 , Be Marseilles Baetenston Bail Co , 
L R 7 Oh A 161 

(o) Landowners, Co v Ashfotd, 
16 Oh B 412. 

{p) County of Gloucester Banl v 
Budry, Merthyr, ^e Coll Co , (1895) 1 
Oh 629, 0 A See Davies v Bolton 
^ Co , (1894) 3 Oh 678 



476 


OF MORTGAGORS — COMPANIES. 


incomplete 
charges sup 
ported m 
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CHAP xgvn In some instances, where resolutions of a company or of its 
Informal and directors have authorized a loan, hut no formal or complete 
S^rges^up- i^ortgage has been made, the Courts have held that the etfect 
ported m of the resolutions was to create valid equitable charges {o) But 
eqiiity. 'j^liere there aie no minutes authorizing the loan (p), or where 
the holder has notice of the irregularity {q)^ or where the resolu- 
tion purporting to create the charge has not been communicated 
to the creditor (r), no charge is created 

Where the form given by the Act was not followed, the 
mortgage was notwithstanding valid agamst a creditor (s) ; and 
where certain formalities were required by the articles, a deposit 
of title deeds and a memorandum signed by the manager, 
though with authority, were held invalid ; but the deeds were 
not ordered to be dehvered up {t) And so the power, though 
informally exercised, has been held sufficient ; as where directors 
“6 ^^pwered to raise money by debentures, gave them to 
a contractor for the cosToTworF^feg^ip-^^ of issuing them 
0 im for money and then handing hird'^-^^ amount {u). 


Companies^ 

secunties 


Section II ^ 

Of the different Kinds of Securities given by 
i.— Mortgages, &e. by Companies generallv Tl.n 

tad-, tt. lom, valdify, Ld W 

depend upon and vaiy accordin^^ i-n T * ^ ^ instruin^;^ 
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instrument («) ^ ^ included m each 
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E 14 Eq 507 
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A mortgage by a company does not differ, in point of form, chap xrm 
from one giver, by an mdividual, except that if it is given to Ponuofmort- 
secure outstanding or future bills of exchange or promissory 
notes at maturity the covenant for payment of principal and ^ ^ 
interest should be omitted, so as to prevent the merger of the 
simple contract debts in a specialty security for the same debt (^) 


li. Debentures. — Generally speaking, a joint stock company, 
having under its memorandum of association express or implied 
power to borrow on mortgage, may by its articles or by special 
resolution empower itself to issue debentures to secure moneys 
advanced for the purposes of the undertaking, and authorize its 
directors to issue the same (s) 

By the Mortgage Debenture Act, 1865 (a), and the Mortgage 
Debenture Amendment Act, 1870 (6), companies which by their 
constitution are limited to the objects of advancini 
the securities upon landag^i^fJjgjp IHiji'IJerliy m me .acts specified, 
or of borrowmg transferable mortgage debentures on 

any such securities^ aforesaid, are empowered to issue mort- 
gage debentures form, and founded upon such securities, 
and to be as in the Acts mentioned (c) 

No definition of the expression “ debenture ” 

nas been S^%jx by any statute or reported j*udicial decision 
It IS ^^jtier in law or in commerce a strictly technical 
term, or is called a term of art ” (d) The expression 
occurs in ^yeral statutes, and has given rise to decisions as to 
kg for the purposes of the particular Act, Thus, it 
Sen held that an mstrument, though not purporting to be 
a debenture, may be a debenture ” for the purposes of the 
BiUs of Sale Act, 1882, so as not to require registration (^) ; 
and it would seem that, generally speaking, an instrument 
creating a charge on the property of a company may be treated 
as a debenture, though not expressly purportmg to be such (/). 


Power of 
company to 
issue deben- 
tures 


Statutory 
powers of 
loan com- 
panies 


Meaning of 
term deben- 
ture ” 


{^) See Key & Elpli Conv Prec , 
5tb. ed vol n, pp 158, 162 , Byth & 
Jarm Oonv 4th. ed vol in p 1117 See 
Bav Oonv vo"*^ ii pt n p 608, n See 
as to merger, JPnce v Molton, 10 0 B 
661 , Owen v Somanj 3 Mac & Q 407* 
(s) JBryon v Metropohtm Saloon^ 

Cb , 3 De Gr & J 123 , Inns of 
Court Hotel Co , L B. 6 Eq 82 , Me 
^JFanama, Co , L R 5 Oh A 322 , 
Howard v latent Ivoi y Co , 38 Oh D 
156, 


[a) 28 & 29 Viot c 78, s 3 
(5) 33 & 34 Vict c 20, s 4 
(o) Host^ p 500 
{d) Ter Ohitty, J , in Zevi/ v 
oom^ Co , 37 Oh D 260, at p 264 
See Trittsh IndiUy Co v* Commts* 
stone} s of Inland Tevenue^ 7 Q B I) 
165, 172 , Edmonds v Blaxm Turnaees, 
36 Oh I) 215, 219 

[e) Levy v Abm corns Co , sup 
if) See Enthoven v. Hoyle , 21 L J 
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CHAP xxvn. Oonyersely, it -was held that an instrument purporting to he 
a debenture was chargeable as such with stamp duty, though it 
was in effect a mere promissory note, which is not ordinarily 
regarded as a debenture (g) 

De^entoe Debentures are usually given under seal, but this is not 
under seal essential to their validity, if the articles empower the directors 
to issue debentiwes under hand only signed by some of their 
number {h) 

Single deben- Debentures are usually issued in a senes, entithng each holder 
to rank i pasm with other holders forming part of the same 
series ; but a debenture may be a single instrument (^) 

Meaning of Debentures are “issued” when they are delivered, so as to 
give the holder the right to deal with them {k) 

Mortgage Debentures are of two kinds, namely, mortgage debentures, 
and^simple whicli are charges of some kind on property, and debentures, 
debentures mere bonds either simply amounting to an acknow- 

__ undertaMng to 

■' pay tlie principal and interest thereon 

charge on property hy -which a ni^*®®f ® debenture is 
secured may he created by a separate C0Yenng'‘'^f “>7 
hy the dehentme itself, or partly hy a tiust deea Partly hy 
debentures \ 

Dehentnre trust deeds are executed where it is de^^®*^ 
debentures legal estate in the property charged shall pass to 

ensure the priority of the security, and so as to enat tliem to 
protect the interests of the debenture holders, and in '^®" 

fault to enter and sell, &o , without any application to 
Trust deeds are usually considered adnsahle m the case of 
charges upon ships, letters patent, and where debenture holders 
are to have the option of exchanging debentures to hearer for 
registered debentures and iice m-sd The practice of issumg 
debentures oovered by a trust deed is more common than 
formerly, as it is found that debentures so secured are attrao- 
tive to investors. 

Delmtores Trust deeds are also often thought advisahie to secure dehen- 


0 P 100 , Gardner y Z C ^ D JRatl 
Cb , L R 2 Ch A 201 
Q) British India, Co y Cmnmis- 
stone} s of Inland Eeienue, 7 Q B I) 
165 

{h) Ibid 

(*) Levy Y Abeimris Go , 37 Ob B 
260 , Mohson v Bmitk, (1895) 2 Oh 11$ 


(^) Mowatt Y Castle Steel So Co , 
34 Oh B 58, 62, 0 A See Be Bir-- 
Cham, (1895) 2 Oh 786, 0 A 
{1) See per Bindley, J ,-m B}itish 
inaia, Co v Commissioned^ In^ 
land Eeienue, 7 Q B B 
p 172 
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tures issued by compames carrying on business abroad, and chap sxvn 
intended to be charged on land m a foreign country Trusts charged on 
declared by such deeds will be enforced by the English Courts 
against the trustees and the company (w^), according to the 
well-settled rule that equity, as it acts primarily in personam, 
and not merely rem, may enforce, as between persons re- 
siding within the junsdiction, trusts affecting land situate out 
of the jurisdiction (w). It must, however, be borne in mind 
that trusts are not recognized by the laws of many foreign 
countries, and accordingly the diffilculties may arise and expense 
be incurred incident to the devolution of the property comprised 
in the security ; and, moreover, if debentures are charged on 
land m a foreign country otherwise than in accordance with 
the laws of that country, although the Court here will as far as 
possible enforce the contract according to English law, and 


without regard to the law of the foreig n country 
omission of f ormahties of that country for 

the validity of the^l^^ nullify, wholly or in part, the 
practical effect Jj^^ecision of an English Court 

A trust deec^^secure debentures is usually framed in the Fom of trust 
form of a j|^yaiice or assignment to trustees for the deben- 
ture bolde^^j property intended to be comprised in the 
security permit the company to carry on its 

business default, and thereupon to enter and sell, &c , 

and it ^^ently contams power for the trustees, on default 
to carry on the business for the benefit of the 

®^j|iiMS.ers (p) 

trust deed to secure debentures may contain a proviso ^^^wersof 
^at the trustees shall have the statutory powers of sale and 
appointing a receiver, &o , m like manner as if they were mort- 
gages, and such powers will be exerciseable accordingly {q) 

Where the payment of debentures is secured by a covering 
trust deed, a general condition in the deed that a resolution brndaiide- 
earned by a majority at a meetmg sbaH bmd all the debeiitme 
holders is valid so as to enable a meetmg by the specified 


(m) See Solroyd v Marshall, 10 H 
L 0 191 

(n) JPennv Baltimoie,l'VeB Seu 444 
' See »Sf G , and notes thereto in Tudor, 

L 0 Eq 1047 See also Swtny v 
\Or}‘Mvinffy9AvV 4:0 , Mercantile, 
Co V £.mr Flate, Co , (1892) 2 
303 


(o) Bxp Bollard, 4 Deao. 27 , Map 
Molthmssen, Be Seheiller, L R 9 Oh 
A 722 

{p) For forms of trust deeds, see 
Palmer’s Company Precedents, 6th ed 
pt Ij PP 702 et seq 

{q\ See Oweyi ^ Go y Ctonh, (1895) 
1 Q B 265, 0 A 
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CHAP xxTg majority to assent to any modification consistent witli tKe pro- 
visions of the deed So, where the trust deed provided that a 
meeting of the dehentnre holders should have power, hy resolu- 
tion passed by a certain majority, to sanction any modification 
or comj)romise of the rights of the debenture holders against 
the company or against its property,’^ so as to hind all debenture 
holders, whether present or not, it was held that a resolution 
duly passed and carried by the reqmsite majority sanctioning a 
loan to the company, and resolving that such loan should take 
priority over the existmg debentures, was a resolution for a 
“ modification ” of the nghts of the debenture holders within 
the meaning of the trust deed, and therefore valid and binding 
on a dissentient minority (r) 


Extent of 
power of 
majority 


Operation of 
trust deed 
"vvhere no 
debentures 
issued 


Debentures 
by covenant 
with named 
person 


But the power of a majority to bind the minority of the 
debenture holders must he clearly expressed, and its limits 

majority will not be 

' knding except in 

po-Rrer (s) ; nor will it W the minority^ anything incon- 
sistent with the piovisions of the deed {t), of^ oojeets of 
the trust have failed («) 

Where a trust deed is executed to cover debenture® 
to he issued, the issue of debentures is an ahsolute),,°°“ , “ 

precedent to the deed becoming a security Until t 
been issued its only operation is by way of conveya^ 
trustees of the legal estate in trust for the company 
formerly debentures were generally framed so as to cor^^^ ^ 
covenant by the company with the person to whom each deh^^ 
ture was issued to pay to him, his executors, admimstrators or 
assigns, the principal and mterest thereby secured ; hut this form 
was found to cause serious inconvenienoe A debenture hemg 
a chose in action the nght to sue upon the covenant was only 
assignable in accordance with the rules govermng the assign- 
ment of choses m action m eqmty, thereby necessitating an 
investigation of the assignor’s title and other precautions and 


(« ) V Eddystone Gi aniU Quai - 
rtes^ (tSQ2) 3 Oh 75 See Me Dominion 


484, 0 A 

(t) 8wedi<^h and Norwegian 
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477, Mercantile Iniestment, Sc Trust Ch Ofi (loyo) 2 

Co r £wer FlaU-^ 40 cl , (1894) W W « appealed 

1 Oh 578, Finlay \ -Mexican XniM- sano- 

mcntCoip ,’(1897) I Q ° ^ See 5 O', (1894) 3 I 

(s) MereantiU Imeatmenl Tmtt Co r lx) £a Sireham o ni, J 
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formalities, wMch. often occasioned considerable trouble and 
expense. 

The person entitled to such equities may release them, either 
expressly, or by implication arising from his course of conduct ; 
and, accordingly, where a holder of certain debentures, who held 
shares in the company which were not fully paid up, transferred 
his debentures, and the transferees were registered as the pro- 
prietors of the debentures, and received certificates to that effect 
from the company, it was held that the company had, by their 
conduct, released their lien for unpaid calls against the trans- 
ferees (?/) So, the acceptance of notice of an assignment of a 
bond, given at the office, was held to preclude the company from 
setting up agamst the assignee equities between them and the 
original obligor though the assignment was never registered (z) 

The forms of debentures now commonly used are registered 
debentures and debentures to bearer. 

A registered debenture contains a promise by the company to 
pay the named person to whom it is issued, “ or other the regis- 
tered holder,’ ' the principal and interest secured, and also, if 
such IS the intention, a charge upon property of the company 
intended to be comprised therein 

The register of holders being evidence of title, this form offers 
the advantages of enabling the debenture to be dealt with, both 
as between the original holder and the transferee, and also as 
between the registered holder for the time being and the com- 
pany, without the necessity for investigation of title and of 
rendermg the debenture transferable free from equities affecting 
the original holder 

Eegistered debentures are sometimes framed so as to render 
the principal payable only to the registered holder for the time 
being, but the interest payable to the bearer of coupons attached 
to the debenture This is often found convenient and acceptable 
to trustees and others, who may be unable or unwillmg to run 
the risk of lending money on securities by which the prmcipal is 
made payable to bearer 

Debentures are now frequently issued payable to bearer, 
either simply or so as to be capable of subsequent registration 
at any time, with the object of making them, as far as possible, 
\ freely transferable by delivery as negotiable instruments, with- 

(y) jRe Northern Assam Tea CIp , L B (s) He Sa eules Insurance Co , Brim* 
10 jSq. 468 ton's Claxm^ L R 19 Eq. 302 
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fiTegotiability 
of debentures 
fco bearer 


Cfoueh V- 
Ciedii Fancier 
of England 


Goodwin T, 
Rohm t$ 


out any necessity for a -written assignment, and so as to enaWe 
tlie horn fide holder for Yalne, for the time being, to sue the 
company in his own name, and to confer upon him a good title 
free from interTenmg equities. 

How far debentures to bearer are to be deemed to be nego- 
tiable instruments, so as to confer on a person taking them in 
good faith and for value a good title, though he takes from one 
who has no title, appears to be a question not free from doubt 
As regards debentures issued since the BiUs of Exchange Act, 
1882 (< 2 ), such instruments, though under seal, may, if so framed 
as to fall within the defimtion of a ‘‘promissory note’’ in 
sect. 83 of that Act, operate as such, and be negotiable accord- 
ingly (S). But many debentures are so framed as not to fall 
within that definition, and it is with regard to these that the 
difficulty arises The question depends mainly upon whether 
there is such an established usage to treat debentures to bearei 
as negotiable as to render them, like instruments which are 
negotiable by the law merchant, an exception to the general rule 
of law and equity, that no person can acquire a good title either 
to a chose in action or any other property from one whose title 
is defective 

The only reported case amounting to an actual decision on the 
point is that of Crouch v Credit Foncier of England (c), m which 
the negotiability of debentures to bearer, not being promissory 
notes, was negatived, on the ground that, such instruments being 
of only recent introduction, the custom could not be part of the 
law merchant, of which the Court is bound to take notice 

The authority of this case is considered (c?) to have been 
shaken by the decision of the Court of Exchequer Chamber in 
Qoodmn v. Rolai ts (<?), in which case it was held that scrip issued 
in England by the agent of a foreign government, entithng the 
bearer to dehvery of formal bonds of the government, were 
negotiable instruments passing by dehvery to a bond fide holder 
without notice. Sir A. Cockbuxn, C. J , in delivering the 
judgment of the Court, gave a full and exhaustive examination 
of the origm and history of negotiable instruments, and ob- 
served: “We think the judgment m Crouch v Credit Foncier 
may well be supported on the ground that, in that case, there i 

45 Sc 46 Vict 0 61 See s, 90 (2), (e?) See Palmer, Comp Prec 620 , 

{b) Me Imperial Zand Co ofMarmlUs^ Chad-wyck Healey on Companies, 174./ 
Ia B llEq 478 {e) HB 10 Bx 337, at p 356 
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was substantially no proof whatever of general usage We 
cannot concur in thinking that, if proof of general usage had 
been established, it would have been sufficient ground to give 
effect to it that it did not form part of what is called the ancient 
law merchant’^ But on appeal to the House of Lords (/), 
their lordships, though they affirmed the decision of the Exche- 
quer Chamber, expressly distinguished the case before them 
fiom the case of Crouch v C) edit Foyicm Co ^ and abstained 
from castmg any reflection on the decision in that ease 

In the more recent case of Easton v London Joint Stoch 
Banl (g), the question was whether certain foreign bonds to 
bearer, deposited as securities for a loan, and handed over by the 
depositee to a bank as a security for a loan to himself, were to 
be taken as negotiable securities, so as not to affect the bank 
with the equities of the original owner; and evidence was 
adduced that on the market in the City of London, as a matter 
of fact, these bonds were dealt with as negotiable The Court 
of Appeal held that, though the bonds were not strictly nego- 
tiable, yet that, as the bank had taken them for value without 
notice, they must be treated as such, as between the parties 
Sir 0 Bowen, L J , in his judgment (A), observed * One must 
be careful to see that one is not ascribing to the commercial 
W'orld a custom or habit which prevails only in a particular 
market or particular section of the commercial world, and before 
one draws the broad inference which was drawn by consent, be it 
observed, in the case of Goodicm v Rohaits (i), I should hesitate, 
and ask myself whether the thmg had been thoroughly thrashed 
out, and whether the true inference to be taken on the evidence 
as a whole, and viewed by the light of strict commercial law, 
was not, perhaps, that these bonds were treated as negotiable in 
a certain class of the commercial world, without actually rising 
to the level of documents which the commercial world in general 
treated as negotiable by the law merchant This decision was 
reversed by the House of Lords upon the ground that, in point 
of fact, the bank was not a purchaser for value without notice, 
but without going into the question whether the securities were 
negotiable or not (/».) 

During the period of more than twenty years that have 

1 App Oas 476 (t) 1 App Oas 476 

) 34 Oh D 95 (/b) Em I of Sheffield v London Joint 

Ihd , at p 113 Stock LanK^ 13 App Oas. 333 
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acAP xxm out any necessity for a "written assignment, and so as to enatle 
tlie dojid fide holder for yalue, for the time being, to sue the 
company in his own name, and to confer upon him a good title 
free from intervening equities. 

^debentoes debentures to bearer are to be deemed to be nego- 

. bearer tiable instruments, so as to confer on a person taking them in 
good faith and for value a good title, though he takes from one 
who has no title, appears to be a question not free from doubt 
*As regards debentures issued since the BiUs of Exchange Act, 
1882 («), such instruments, though under seal, may, if so framed 
as to fall within the defimtion of a ^'promissory note” in 
sect 83 of that Act, operate as such, and be negotiable accord- 
ingly (6). But many debentures are so framed as not to fall 
withm that definition, and it is with regard to these that the 
difficulty arises The question depends mainly upon whether 
there is such an established usage to treat debentures to bearer 
as negotiable as to render them, hke instruments which are 
negotiable by the law merchant, an exception to the general rule 
of law and equity, that no person can acquire a good title either 
to a chose in action or any other property from one whose title 
is defective 

^CrMFon er only reported case amounting to an actual decision on the 

of England point is that of Ciouch V. Credit Fonoier of England (c), in which 
the negotiability of debentures to bearer, not being promissory 
notes, was negatived, on the ground that, such instruments being 
of only recent introduction, the custom could not be part of the 
law merchant, of which the Court is bound to take notice 
The authority of this case is considered (c?) to have been 
shaken by the decision of the Court of Exchequer Chamber in 
Ooodwin V Bolarts (6), in which case it was held that scrip issued 
in England by the agent of a foreign government, entitling the 
bearer to delivery of formal bonds of the government, were 
negotiable instruments passing by dehvery to a bond fide holder 
without notice Sir A Oockburn, C. J , in delivering the 
judgment of the Court, gave a full and exhaustive examination 
of the origm and history of negotiable instruments, and ob- 
served : “ We think the judgment m Crouch v. Credit Eoneier, 
may well be supported on the ground that, in that case, there | 

I 
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was substantially no proof wbateYer of general usage We chap wra , 
cannot concur in thinking that, if proof of general usage had 
been established, it would have been sufficient ground to give 
effect to it that it did not form part of what is called the ancient 
law merchant ’’ But on appeal to the House of Lords (/), 
their lordships, though they affirmed the decision of the Exche- 
quer Chamber, expressly distinguished the case before them 
from the case of Crouch v. Credit Foncier Co , and abstamed 
from casting any reflection on the decision in that case 

In the more recent case of Eadon v London Joint Stool Easton y 
Bank (^), the question was whether certain foreign bonds to 
bearer, deposited as securities for a loan, and handed over by the 
depositee to a bank as a security for a loan to himself, were to 
be taken as negotiable securities, so as not to affect the bank 
with the equities of the original owner; and evidence was 
adduced that on the market in the City of London, as a matter 
of fact, these bonds were dealt with as negotiable The Court 
of Appeal held that, though the bonds were not strictly nego- 
tiable, yet that, as the bank had taken them for value without 
notice, they must be treated as such, as between the parties 
Sir C Bowen, L. J , in his judgment (7^), observed ; One must 
be careful to see that one is not ascribing to the commercial 
•woxdd a custom or habit which prevails only in a particular 
market or particular section of the commercial world, and before 
one draws the broad inference which was drawn by consent, be it 
observed, in the case of Qoodivm v Robmts (^), I should hesitate, 
and ask myself whether the thmg had been thoroughly thrashed 
out, and whether the true inference to be taken on the evidence 
as a whole, and viewed by the light of strict commercial law, 
was not, perhaps, that these bonds were treated as negotiable in 
a certain class of the commercial world, without actually rising 
to the level of documents which the commercial world in general 
treated as negotiable by the law merchant ” This decision was 
reversed by the House of Lords upon the ground that, in point 
of fact, the bank was not a purchaser for value without notice, 
but without going into the question whether the securities were 
negotiable or not (7c) 

Durmg the period of more than twenty years that have Oustomof 
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out any necessity for a written assignmentj and so as to enable 
' tke bond fide bolder for value, for tbe time being, to sue tbc 
company m his own name, and to confer upon him a good title 
free from intervening equities. 

How far debentures to bearer are to be deemed to be nego- 
tiable instruments, so as to confer on a person taking them in 
good faith and for value a good title, though he takes fiom one 
who has no title, appears to be a question not free from doubt 
•As regards debentures issued since the Bills of Exchange Act, 
1882 {a)y such instruments, though under seal, may, if so framed 
as to fall within the definition of a ‘‘promissory note’’ in 
sect. 83 of that Act, operate as such, and be negotiable accord- 
ingly (6). But many debentures are so framed as not to fall 
within that definition, and it is with regard to these that the 
difficulty arises The question depends mainly upon whether 
there is such an established usage to treat debentures to bearer 
as negotiable as to render them, like instruments which are 
negotiable by the law merchant, an exception to the general rule 
of law and equity, that no person can acquire a good title either 
to a chose in action or any other property from one whose title 
is defective 

The only reported case amounting to an actual decision on the 
point is that of Crouch v Credit Fancier of England (c), in which 
the negotiability of debentures to bearer, not being promissory 
notes, was negatived, on the ground that, such instruments being 
of only recent introduction, the custom could not be part of the 
law merchant, of which the Court is bound to take notice 

The authority of this case is considered ((^) to have been 
shaken by the decision of the Court of Exchequer Chamber in 
Goodwin V Rolarts (c), in which case it was held that scrip issued 
in England by the agent of a foreign government, entitling the 
bearer to dehvery of formal bonds of the government, were 
negotiable instruments passing by delivery to a bond fide holder 
without notice. Sir A. Cockburn, C. J., in delivering the 
judgment of the Court, gave a full and exhaustive examination 
of the origin and history of negotiable mstruments, and ob- 
served: “We think the judgment m Crouch v Credit Fancier^ 
may well be supported on the ground that, in that case, there 

(aj 45 &f46yict c 61. Sees 90(2) (f) See Palmer, Comp Preo 620 , 

{m Be Imperial Land Co. ofMarmlles^ Ohadwyok Healey on Companies, 174.^ 
li R 11 Eg.. 478 {e) L B. 10 Ex S37, at p 356 

(^) Ii B 8 Q, B. 374. 
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was suTbstantially no proof wliatever of general -usage We chap xxvn. 
cannot concur in thinking that, if proof of general usage had 
been established, it would have been sufficient ground to give 
effect to it that it did not form part of what is called the ancient 
law merchant ’’ But on appeal to the House of Lords (/), 
their lordships, though they affirmed the decision of the Exche- 
quer Chamber, expressly distinguished the case before them 
from the case of Crouch v. <7? edit Fancier Co , and abstained 
from casting any reflection on the decision in that case. 

In the more recent case of Faston v London Joint Btoch JSastonr 
Banh (^), the question was whether certain foreign bonds to ^tociclsanT! 
bearer, deposited as securities for a loan, and handed over by the 
depositee to a bank as a security for a loan to himself, were to 
be taken as negotiable securities, so as not to affiect the bank 
with the equities of the original owner; and evidence was 
adduced that on the market in the City of London, as a matter 
of fact, these bonds were dealt with as negotiable The Court 
of Appeal held that, though the bonds were not strictly nego- 
tiable, yet that, as the bank had taken them for value without 
notice, they must be treated as such, as between the parties 
Sir 0 Bowen, L J , in his judgment {h), observed “ One must 
be careful to see that one is not ascribing to the commercial 
woild a custom or habit which prevails only in a particular 
market or particular section of the commercial world, and before 
one draws the broad inference which was drawn by consent, be it 
observed, in the case of Goodwin v Roba^ts (^), I should hesitate, 
and ask myself whether the thing had been thoroughly thrashed 
out, and whether the true inference to be taken on the evidence 
as a whole, and viewed by the light of strict commercial law, 
was not, perhaps, that these bonds were treated as negotiable in 
a certain class of the commercial world, without actually rising 
to the level of documents which the commercial world in general 
treated as negotiable by the law merchant ” This decision was 
reversed by the House of Lords upon the ground that, in pomt 
of fact, the bank was not a purchaser for value without notice, 
but without going into the question whether the securities were 
negotiable or not (7c) 

Durmg the period of more than twenty years that have Custom of 

bankers. 


’^) 1 App Gas 476 
\ 34 Oh D 95 
Ibid , at p 113 


{%) 1 App Gas 476 
(70 JSml of Sheffield v London Joint 
Stock Brnkf 13 App Gas 333. 

I I 2 
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elapsed since tlie decision in Crouch v. Credit Foncter Co , it may 
be that the practice of treating debentures and bonds to bearer 
as negotiable has extended, and it is believed that most of the 
leading banks are in the habit of regarding them as such (/) ; 
but it may be doubted, having regard to the observations of Sir 
0 Bowen, L J, above cited, whether evidence of this fact 
would be sufficient to induce the Court to treat such instruments 
as strictly speaking negotiable 

In two recent cases (w?), it has been held that bonds to bearer, 
issued by foreign companies, were negotiable instruments, upon 
clear evidence that they were commonly dealt with as such on 
the Stock Exchange ; and in one of these cases it was held that 
it is not necessary to prove the custom with regard to the 
securities of the particular company, but that it is sufficient to 
prove that hie bonds issued by similar companies are commonly 
treated as negotiable securities on the Stock Exchange {n) But 
these decisions do not seem by any means to establish any 
general rule that debentures to bearer are to be deemed to be 
negotiable instruments 

It 18 to be observed that the question as to the negotiabihty of 
instruments must be decided by English law, so that proof that 
a particular class of instruments issued in a foreign country are 
negotiable by the law of that country will not make them nego- 
tiable instruments in this country (o) 

But, whether or not it shall be judicially decided that deben- 
tures to bearer, not being promissory notes, are to be deemed, 
as a general rule, to be negotiable instruments (jo), there can 
be no doubt that, as between the company and the holder for 
the time being, such debentures may be so framed as to 
render them transferable free from equities of the company. 
This proposition is thus laid down by Lord Cairns in Re Agi a 
and Masterman^s Banh^ Ex paite Asiatic Banling Co (q) — 
‘^Grenerally speaking a chose in action assignable in equity 
must be assigned subject to the equities existing between the 


(^) Palmer, Comp Preo 620 
(w) London Joint Stooh Bank v 
Simmons, (1892) A 0 201, Venables 
V Baying Brothers, (1892) 3 di 627 
See also Bmtineh v London Joint Stock 
Bank, (1893) 2 Cli 120 , Stern v Beg , 
(1896) 1 Q B 211 
(w) Bar Kekewioh, J , m Venables v 
Baring Brothers, sup , at p 640 

(o) Bicker r London md Comiy 


Banking Co,, 18 Q B D 615, 0 A , 
Colonial Bank v Cady and Williams, 15 
App Oas 267 

{p) See further on this point Chad- 
■wyck Healey on Companies, 174, 176 , 
Palmer, Comp Preo 620 et seq 

( 5 ) L B 2 Ch A 391, at p 397 
See also p&t Bolt, L J , in Blakely 
Ordnance 05? , L B 3 Oh A at 
p 169 
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original parties to the contract, but this is a rule •which, must chap xxm 
yield when it appears from the nature or terms of the contract 
that it must have been intended to be assignable free from and 
unaffected by such equities,’^ 

This exception appears to be founded on the doctrine of Estoppel 
estoppel Where a company issues a debenture framed m such 
a manner as to amount to a representation that, in return for 
valuable consideration received, it will perform certain condi- 
tions, expressed in or to be implied from the debenture, the 
company is by this doctrine precluded from repudiating the 
conditions while retaining the benefit, but will be bound to 
perform them as between itself and any person acting on the 
faith of those conditions {) ) 

Moreover, it has been held that a company, like an individual. Contracts ly 
may be bound by an offer addressed to any person who will 
perform certain acts deemed to be for its benefit, and may by 
the terms of the offer make the performance of the acts a 
suflS.eient acceptance without notification (s). 

Debentures may accordingly be so framed as that, though Advantages 
they may not be in strictness negotiable securities, so as to tobo^er^^^^ 
exclude in favour of the bearer for the time being the equities 
of prior holders, yet they may possess many of the advantages 
incident to such instruments 

Where debentures are made payable to bearer, it would seem Transfer free 
that the nature of the contract will generally be taken to 
indicate an intention that they shall be transferable free from 
the equities affecting them {t). But the case may be otherwise 
if the debentures are framed so that the contract is in the 
alternative with a named person or to bearer (u) 

It IS well settled that debentures issued to bearer may stipu- Transfer 
late that the company will recognize the bearer as owner, ^ntmg 
without requiring him to prove his title by producing any 
written assignment (ir), 

(?) JRe Balna and San Francisco Bail and Masterman's BmJc^ L R 2 Ob A 
a? , L R 3 Q B 684 , WeU v Seme 391 

Bay Gomnmsiomrs^ L R 5 Q B 642 , (^) Be Blakely Ordnance Cb , L R 3 

BeAgia and Mastetmar^ s Bank, L R Ob A 154 , Natal Investment Co , 

2 Ch A. 391 , Carr y Z ^ N W LR3 0bA 355, 361 

Bail Oo , L R 10 0 P 307, Gooduin {u) Bqq Be Natal Investment Co , sitp , 

Y Bohayts, 1 App Gas 476, Balkts Be lmpet%al Land Go of May seilles, Bxp 

Co Y Tomkinson, (1893) A 0 396 CoWoyne, L R 11 Eq 487 See also 

{$) Wxlhams y Carvuardine, 4 B & Obadwyck Healey, Comp La'vv & Pr 

Ad 621, Carlill Y Carbolic, ^c Co, V! hut Be Blakely Ordnance Cc , sup 

(1693) 1 Q B 256 See also Be Agra [x) Be Blakely Otdnance Co , sup , at 
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The delivery of the dehentnres or of interest coupons may 
he made a good discharge to the company for moneys paid 
thereouj if such is the nature of the contract between the 
parties {y). 

At law, the holder of a debenture to bearer, not being a 
promissory note or other negotiable instrument, cannot sue the 
company in his own name on the debenture, though the 
instrument may he evidence of the debt, so as to enable him to 
recover {%) But in equity a different rule prevails, and a 
debenture to hearer will entitle the holder for the time being, 
as equitable assignee of the contract, to the full benefit thereof, 
so as to enable him to sue thereon in his own name {a ) . 

Where a trust deed to secure certain debentures to hearer 
issued by a company contamed a covenant with the trustees to 
pay to them the interest, and to provide by a sinking fund for 
the gradual discharge of the debentures, and each debenture 
contamed a covenant with the trustees to pay 100^. to the 
bearer thereof, and interest to the bearer of the coupons annexed 
thereto, it was held that neither the bearer of a debenture, as to 
prmoipal, nor the hearer of a coupon, as to interest, was a 
creditor of the company, either at law or in equity, so as to he 
entitled to present a winding-up petition, hut that his only 
right of action was through the trustees (&). 

Where, however, debentures were secured by a trust deed con- 
taining a similar covenant with the trustees, hut each debenture 
contained a general undertaking to pay the prmoipal and 
interest subject to indorsed conditions, one of which was that 
the hearer of the debenture and hearer of each of the coupons 
should he entitled to the principal and interest respectively , it 
was held that there was a direct debt from the company, so 
that the holder of a debenture might present a petition to wind 
up the company (<?), 

Debentures are sometimes issued left with a blank for the 
name of the holder, so as to render them transferable by de- 


p 169 , Ifatal Investment Co ^ 'Ll R. 
3 Gh A 355, at p 360 See JEiggs v 
northern Assam Tea <7(3 , L R 4 Ex 
387, 394 

{g) Crouch v Credit Mnoiei of Bng~ 
land, li R 8 Q B 385 , JRe Natal In- 
vestment Co ,Li R 3 Oh A 355 

( 2 ) Crouch V. C'tedit Foncier of Bng- 
land, See ^er Lord Cottenhaxa m 


Squire v Whitton, 1 H L C 333 

(а) He JBlahely Ordnance Co R 3 
Oh A 154 

(б) He Viuguay Central Hail Co ^ 11 
Oh D 372 See He Ihnpyess Hngmeer- 
mg , 16 Oh D 125, 0 A , Gandy 
V Gandy, 30 Oh B 67, 0 A 

(c) He Olathe BiVoer Mxmng Co , 27 
Ch D 278 
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livery by way of assigranent or deposit as security with a view 
of enabling tbe bolder for tbe tune being to insert tbe name of 
himself or a nominee, and to register the person whose name is 
filled in as owner of the debenture. 

Where a company issued debentures purporting to charge 
property as security for a loan, and delivered them to the 
lenders with blanks left for the obligee, it was held that the 
holders had in equity a good charge as against the company, 
notwithstanding that the debentures were void at law {cl ) ; and 
in a recent case, where some of a series of debentures were 
issued to persons named therein, and others were issued in 
blank and deposited with a bank as security for a loan, it 
was held, in an action to administer the trusts of a covering 
deed made to secure the debentures, that the bank were entitled 
to the full benefit of the trusts to the amount of their loan pea i 
passu with the other debenture holders (e). 

Debentures may be either terminable or perpetual Ter- 
minable debentures may be made payable at a stated time or 
by drawings at stated periods A provision in a debenture 
accelerating the time for payment if default should be made in 
payment of interest is not a penalty against which equity can 
relieve Independently of any such provision, the holder of a 
debenture which has not matured may, on the winding up of 
the company, at once enforce his security for the full amount of 
his principal, interest, and costs (/). 

The intention that a debenture shall be perpetual, that is to 
say, payable only on default in payment of interest or on the 
winding up of the company, must be clearly expressed. If 
merely no date is fixed for payment of the principal, the deben- 
ture holder wiU be entitled to enforce his security upon non- 
payment by the company after six months’ notice at any 
time {g). 

Interest continues to run on a debenture after it falls due, 
although not expressly provided for (/^) ; but it is a question of 
discretion. The rule against payment of dividends on shares 

Be Strand Music Mall Oo , 1 De {^) Moplins v Worcester, Ganal 
a J &S 147 Bopnetary, L R 6 Eq 437 See 

ie) Be Queensland Zand and Goal Go , Bxp Zelhasse^ 7 Ch D 511, 0 A 
(1894) 3 011 181 {^ Brices Q Western By , 16 M & 

(f) Sodson V Tea Co, 14 Oh D, "W 244 , v tTbwes, 8Esch 620, 

869, Wallace v Universal Automatic GmdilhY Woyuehn, 5 Ch. D 303 
Machines Co , (1894) 2 Ch 547, 0 A 
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before any profits are realized does not apply so as to render 
improper tbe payment of interest on debentures {^) 

There seems no practical objection to annexing coupons for 
the interest of debentures (k) And these coupons, being mere 
tokens, require no stamp (1) 


iii. — ^Debenture Stock. — Where companies have the power to 
raise money by mortgage or bond they may do so by debenture 
stock (m ) , and to the extent of the stock so issued the borrow- 
ing powers are to be extinguished (?^) Such stock is a charge 
on the undertaking, and is transferable and transmissible (o) 
No rate of interest is now prescribed (p). 

Similar powers as to debenture stock are given to railway com- 
panies (g') , and this even though the special Act does not expressly 
incorporate Part III. of the Companies Clauses Act, 1863 (r) 
In order to check the issue of debentures beyond the powers 
of the railway company, a declaration must be mdorsed upon 
each mortgage bond or certificate of debenture stock specify- 
ing the powers under which the securities are issued («), but 
with a proviso that nothing in the Act is to afiect the liability 
of the company to third persons (t) Debenture stock of a 
railway company does not give to the holders any charge 
which they did not possess before the Act over the proceeds 
of sale of surplus lands (w). 

It is to be observed that the raismg of money by the issue 
of debenture stock differs materially in its incidents from the 
contracting of a loan on mortgage or debentures Debenture 
stock creates no debt except as to the interest, inasmuch as 
the capital cannot be called in by the creditor, and cannot be 
paid off, unless, as is sometimes the case, the stock is issued 
subject to redemption at the option of the company There 
is no conveyance or assignment of anything to the stockholder, 
or to a trustee for him ; the holder is merely entitled to a right 


U) BUisnam v Meiropohian Mml Co , 
L. R 3 Oh A 337 
{k) Dav Oonv (4th ed ) vol u p 2, 
p 683 , and Bowen v Brecon Bail Co , 
L R 3Eq 541 

(?) JBnthoien v JECoyle, 13 C B 373 
Coupons on debentures payable abroad 
are liable to moome tax See Alexan- 
dria JTatei Co v Musgrave. 11 Q B D 
174, 0 A 

(m) Comp. 01 Act, 1863 (26 & 27 
Vict c. 118), s 22 , and 32 & 33 Viot 


0 48, s 3 

(n) 26 & 27 Vict o 118, s 22 

(o) Ibid , s 23 

Ip) 32 & 33 'Vict c 48, s 1 , repeal- 
ing part of 26 & 27 Vict c 118, s 22 

(q) 30 & 31 Viot 0 127, ss 24, 25 

(r) Be Mersey Bail Co (No 1), 
(1895) 2 C!h 287, 0 A 

(s) 29 & 30 Vict 0 108, 8 14 
\t) Ibid , s 18 

{u) Be Mullf Bail and Booh Co , 
40 Oh D 119, 0 A. 



BONDSj ETC. GIVEN BY COMPANIES. 


489 


to a perpetual annuity payable out of the concern m priority to 
the holders of all other stock or shares Debenture stock is, 
indeed, nothing but preference stock with a special prefe- 
rence {x) 

iv. — ^Bonds. — A. bond, unless by its terms specifically made 
so, is no charge on the property of a company {y ) ; but bonds 
charging all the estate, property, and effects’’ of the company, 
expressed to be made under a power m the articles of associa- 
tion authorizing the borrowing of money on the property of the 
company by debentures, were held to create a vahd charge on 
the property (z) 

It IS not clear whether the charge would have been upheld if 
the bonds had not expressly referred to the power {a). 

Lloyds’ bonds are mstruments under seal, amounting to 
an account stated, and containing a promise to pay, but not 
creating any charge on the property of a company If given 
for money lent, they are invalid (h) But if given for money 
due to a contractor, or the like, and generally, they will be 
enforced, so far as the company has had the benefit of the 
money {c) 


V, — Contracts to issue and take Debentures, &c. — A definite 
contract by a company to issue debentures or debenture stock 
charged on property of the company gives to the persons 
entitled to the benefit of the contract as good a claim and as 
effectual a security in equity as if the debentures or debenture 
stock had been actually issued pursuant to the agreement {d). 

Specific performance of an agreement to give a charge on 
specified property may be enforced against a company, as against 
an mdividual, if the money has been actually advanced, but not 
otherwise {e) 


ips) Attree v 9 Oh D 337, at 

p 349 

{y) Jtussell Y J? Anglxm Hail, Co , 
3 Mao & G- 104, 125, Impeyial Mer^^ 
cantile^ Assoc v ifewry, ^c Hail 
Co ,Tx E. 2Eq 624, J^^ortonY Hhrmoe^ 
a , 7 Oh D 332 

(a) A Florence Land, %c Co , XO 
Oh D 630, O A at p 536 

(а) He Flotence Land, ^c Co , sup 

(б) Chambers v Manchester, Co , 
5 B & S 688 , Fountaine v Carmarthen 
Hail Co , 'Ll B 5 Eq 316 

(tf) White V Carmarthen, ^e Hy , 


1 H &M 786, He Cork and Youghal 
Hail Cb , L B 4 Oh A 748 , 
Dickson V Swansea Vale, ^c Hail, Co , 
L B 4 Q B 44 , Blackburn, ^c, 8oc 
Y Gunhffe, 22 Oh D 61, 0 A , 
afiSjmed m H E , W N (1884) 
183 

{d) He Queensland Land and Coal Co , 
(1894) 3 Oh 181 See He Strand Musw 
Hall (7o , 3 De a J & S 147 , Mer- 
cantile Investment Co y Hiver Flate 
Trust, (1892) 2 Oh 303 

{e) Ante, p 48 
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Conversely, specific performance will not be enforced against 
a person who has agreed to take debentures as security for an 
advance to be made by mstalments, so as to compel him to pay 
up his instalments pursuant to the agreement , the remedy of 
the company in such a ease is by damages (/) The measure of 
the damages is the loss sustained by the breach of contract, not 
by the amount agreed to be advanced {g). 

A subscriber is in no way bound to continue the payment of 
his instalments after a company goes into liquidation (A), or if 
he has notice that the company is insolvent (e), or apparently 
that the particular object for which the money is intended to be 
advanced has become impracticable {j) 

4 


Section III. 

What Subject-matter may be included in Securities given 
BY Companies 

i. — ^ITudertaking, Tolls, Surplus Lands, &o. of Railway and 
Public Companies. — ^With regard to the subject-matter which 
may be included in securities given by companies, a distinction 
is to be drawn between companies having, to a greater or less 
degree, a monopoly in providing public traffic, or carrying out 
other objects m which the community is interested, and com- 
panies formed foi: purposes of private adventure and profit {1) 
On grounds of public policy, the permanent way of a railway 
company cannot be mortgaged, or sold, or dealt with in any 
way (1) 

The question as to what is included in mortgages of the 
undertakmg ’’ of railway and other companies has frequently 
come before the Courts for decision. In the Lands Clauses 
Act, 1845, s 3 {m)j the “ undertaking ’’ means “ the under- 


{/) Western Wagon Co, t Westy 
(1892) 1 011 271 

{g) South African Territories v WaU 
hngton, (1897) 1 Q B 692, 0 A 
(h) Me JBllerhy, 20 W R 855 
(^) Bxp GhalmeiSi L R 8 Ch A 
289 , Re Thcemo} Bessemer Steel Co , 
JSmp Carnfcrth Co , 4^ Qh D 108, 
C A 

(^) S 0 & Wilson Y ChurehflZOh B 1, 
C A , Ifational Bolivian Bfavig Go y 
Wilson^ 5 App Caa 176 , GoUmgham 
Y Shper, (1893) 2 Oh 96, reyexs^ on 


other grounds, (1894) 3 Oh 716, C A 
(h) As to the obligations and re- 
strictions on railway companies having 
reference to the interests of the public, 
see Great 1707 the) n Bail Co r JSaste 77 i 
Counties Bail Co , 9 Ha 306, 310 

(l) Be Fana7na, Boyal Mail Co , 
B R 5 Oh A 318, 321 , Gardner y 
London, Chatha7n and Bove7 Bail Co , 
L R 2 Ch A 201 , Bagnalstown Bail 
Co , lx R 1 Eq 276 

(m) 8 & 9 Vict c 18 
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taking or works, of whatever nature, which should hy the special qhap xxvii 
A ct he authorized to he executed in the Eahway Clauses 
Consolidated Act, s 2 (ii)^ it signifies, “ the railway and works.’^ 

A mortgage of the ^^undertaking of a railway company passes Mortgage of 
the rails, stations, and other buildings and works (o) ; hut does of 
not mclude the soil of the railway {p), or surplus lands, or company 
the proceeds of sale thereof (g), or the rolling and other stock 
or property of the company as carriers (r). 

But a specific charge may he made of surplus lands (s). It Mortgage of^ 
can, however, he made only subject to the right of pre-emption 
in the adjacent owners {t) 

The word “ undertaking,’’ in the case of a railway company Undertatog, 
or other company of a public nature, means the undertaking as &c * ’ 

a going concern, and, accordingly, the mortgagee cannot inter- 
fere with the management of the undertaking (w) ; and the 
holder of mortgage debentmres secured on the undertakmg is 
not entitled to foreclosure or sale (a?). 

When, under the powers of their Act, a railway company 
mortgages the undertaking, and the rates, toUs, and all other 
sums arising by virtue of the Act,” no interest in the land 
passes on which an ejectment can he maintained (y). 

And in a similar case of a mortgage by a canal company of 
their ^^undertaking, rates, and duties,” until the prmoipal sum 
should he paid by them with interest, Tmdal, 0 J , held that 
the terms of the contract were satisfied by giving the lenders 
a security on the undertaking, without allowing them to sue 
the corporation {%) . 

The expression ^HoUs and other sums of money” means sums 
ejmdem gene) is as tolls {a). 


(n) $ & 9 Vict 0 20 (a?) y Gaierham iRail Go , 25 

(o) Legg y Math%eson, 2 Gifl 71 Beav 614, 8 G, 27 Beav 358, Be 

See Wtelham y New Brunswich Bail JBCerne Bag Waterworks (7o , 10 Ch. D 

^0 , L R 1 P 0 64 42 , Blaker y Ne'i ts and Bsseso Watei - 

(^) Myatty 8t Nehn^sBail woiks Go , 40 Oh D 399 

Cb , 2 Q B 364 {y) Doe y St JSelen's Bail Go , 2 

{q) Gardner y London, Chatham md Q B 364 See Wwkham y New 

Dover Bail Go ,Tj R 2 Ch A 201. Brunswtel, Bail Ob , L R 1 P 0 

(? ) Nart y Bast Union Bail Co , 8 64, 78 , Be Bagnalstown Bail Go , Bxp 

Exch 116 Smith, lx R lEq ^16, Bairtitley GiU 

is) Gat dner y London, Chatham and lert, 2 T R 169 See Doe y Booth, 2 

Dover Bail Co , sup ^ And see8&9 B<feP219, and Beilins y Deptford 

Viot c 16, Sohed , Form (C ) Bier Co , 13 Sim 277 

(^) De Wintony Mayor of Bieeon, 26 («) Bontety Basingstole Canal Co , 3 

Bear 533 Bmg N 0 433 

(«<) Gaidner y London, Chatham and Gaidner y London, Chatham and 

Dovei Bail Co R, 2 Oh A. 201 Dover Bail Ob , L, R 2 Oh A 201. 
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Companies incorporated by special Acts, for purposes of a 
• public nature, are often empowered by tbeir Acts to levy tolls 
on persons using their docks, canals, piers, bridges, or other 
undertaking, and to raise money for the purposes of their 
undertakings by mortgage of the tolls The nature and form 
of such securities depends upon the provisions of the particular 
Act 

The following points, decided under the Turnpike Acts (d), 
may be here noticed, as the rules therein laid down appear to be 
applicable to the class of securities now under consideration 

A mortgagee of toUs, toll-houses, and gates, can maintain 
ejectment (e ) , but a mortgagee of the rates and tolls only 
cannot (d) 

If any mortgagee of the tolls takes possession, he receives the 
tolls, subject to an account with the other mortgagees for such 
portion of the tolls as they are entitled to in respect of their 
advances (e) 

A mortgagee of tolls has no equity to prevent mortgagees of 
the land, out of which the tolls issue, entering into the land 
under their mortgage and judgment (/) 

Any one of several mortgagees of tolls, toll-houses, &c , may 
maintain ejectment notwithstanding a clause in the Act that all 
mortgagees shall be creditors in equal degree (^) 

One of several moitgagees cannot bring an action to recover 
his arrears of interest without making the other mortgagees 
parties (^). 

A power to mortgage tolls does not authorize a mortgage of 
toll-houses and land , and, if a mortgage is given including such 
property, and ejectment is brought by the mortgagee, the 
mortgagors are not estopped by the deed from insistmg that the 
mortgage was ulfra mres {i). 

In a case of a mortgage of tolls under a Bridge Act, which 
empowered the commissioners to mortgage the bridge and tolls 


{b) 3 Geo rV c 126, 4 Geo IV 
c 95, 7 & 8 Geo IV c 24, 9 Geo IV 
c 77 , 3 & 4 Will IV c 80 , 4 & 5 
Vict c 59 , 12 & 13 Viot cc 46, 87 
Turnpike trusts have now been abo- 
lished, and no further reference to 
these Acts appears to be here required 
{c) Doe V Ledtardy 4 B & Ad. 137 
{d) Doe V The St Kelms and Dun- 
corn Gap Dml Co , 2 Q B 364 See 
Dooy. Morne, 3 Q B 757, ajiA DerJcms 


Y DeptfotdFm Co, 13 Sun 277 But 
see Doe v Dous, 17 Jur 502, Q B , 
Cobhett Y Wheel&Ty 9 W R 140, Q B 

(o) Doe Y Lediardy sup 

(/ ) Ferlins y Fi ichat dy 7 Jut 29 

(p) Doe d Banks v Booths 2 B & P 
219 See Doe v Fenfoldy 3 Q B 757 , 
as to priority, Jortm v South JEabtern 
Bail Co , 6 H L 0 425 

(A) MelUsh Y Brookesy 3 Beav 22 

(t) FairtitU Y Gilbert y 2 T R 169 
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as a security for any sum to be borrowed, and provided that the chap xs-vn 
several mortgagees should be severally entitled to the tolls in 
proportion to the amount of the interest of the sums borrowed ; 
upon an action of ejectment brought by a second mortgagee 
against the commissioners, they set up a prior mortgage of the 
same premises, which, it seems, would have defeated the plain- 
tiff’s claim, if the Court had not held the commissioners to be 
estopped from setting up the earher mortgage, distinguishing 
the case before them from that of Fairtitle v Gilbet t {1) on the 
question of estoppel, in that in the latter the contents of the Act 
were presumed to be known to both the contracting parties, and 
to qualify any contract into which they might enter in execution 
of its powers, whilst in the case before them, no such presump- 
tion could be made of the knowledge of the fact that a prior 
mortgage had been executed (1) 

A mortgagee of the rates and tolls of a company will not 
be allowed an mj unction to prevent a subsequent judgment 
creditor taking possession of the lands, though the consequence 
might be to prevent the mortgagee from taking the tolls (?n) 

A mortgage of the rolling stock of a railway has been held 
vahd (^^) ; but it is a question whether the Court would not, upon ® 
the intervention of shareholders, or of the Crown, prevent the 
railway from being deprived of the means of working the 
line (o). 

ii. — ^Undertaking and Property of Joint Stock Company — Mortgage of 
Floatmg Security, — Generally speakmg a mortgage or a deben- Sr 
ture charging the ‘‘undertaking” of a j'oint stock company ajomtstook 
includes all the property of the company in existence at the date 
of the creation of the charge {p ) ; but subsequently acquired 
property may be expressly mcluded in the charge by the addi- 
tion of such words as all “ property present and future ” {q), or 
“all moneys arising” from “the undertaking ”(?) ; and the 
intention to include such property may be inferred from the 
nature of the business of the company, and from the terms of 

(^) 2 T R 169 L R 6 Eq 514 See Me Cohmal Trusts 

{1) Doe Y Koine, 3 Q B 757 Corporation, Bxp Diadshaw, 15 Ch D 

{m) Ferkins y Deptford Fiei Co, 13 465 (cliarge oa real and peisoBal estate 

Sim 2^77 of the company) 

{n) BlackmoreY Tates, Zi R 2 Ex 225 (g) Re Korne and JBCellaid, 29 Ch D 

ip) Ibid , at p 227 See BlaJcer v 736, EdwmdsY Standard Rolling Stock 

JELei ts and Essex Waterworks Co , 40 Syndicate, (1893) 1 Oh 574 
Ch D 399 (») Re Ranama, ^c Royal Mail, 

{p) Re New Clydaeh, Iron Co , C7(?,LR6ChA318 
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articles creating the power to borrow (s) Future book debts 
may be charged and have been held to be included in a mort- 
gage of the “ property ’’ of a company (^f) 

The effect of a mortgage or debenture charging the under- 
taking and property’^ {u) or the “estate property and effects’’ (r) 
of a company, will apparently, as a general rule, be construed as 
indicating an intention to create a floating security on all pro- 
perty of the company as a going concern, so as to leave the 
company free to dispose of its property, by sale or otherwise, in 
the ordinary course of its business under the management of its 
directors {y) So a company, which had issued mortgage 
debentures charged on its present and future property by way 
of floating security, was held to be entitled to apply moneys re- 
ceived fiom a fire insurance company, while the company was still 
a going concern, in payment of simple contract debts incmTed m 
the course of its business, and that the payment could not be 
disturbed by the debenture holders on the ground of fraudulent 
preference (s) 

The holder of a charge comprising by way of floating security 
the general assets of a company, so long as the company is a 
gomg concern, cannot by notice to a debtor to the company, 
require the particular debt to be paid to him in satisfaction of 
his charge {a) 

But a floating security, though merely general in its incep- 
tion, wiU become specific upon the appointment of a receiver (b ) ; 
or upon the windiug up of the company ((?), upon the happenmg 
of either of which events, the charge created by the debentures 
or trust deed will attach to all the property belonging to the 
company at that time, so as to give the debenture holders a 


(s) Me MUvenee Land, Co ,10 Ch 
D 630, 0 A 

(^) Bloomer v Union Coal and Iron 
Co , L B 16 Eq 383 
(m) Me Mm me Mansions (7o , L B 4 
Eq 601 See Me Manama, §c Moyal 
Mail Co , L B 5 Ch. A 318 

ip) Me Florence la^id, ^e Co , sup , 
Jlodson Tea Co , 14 Oh I) 869 

{y) Me Florence Land, Co , 10 Ch 
D 630, 0 A , Moor v Anglo^ltalian 
BanJc, 10 Oh I) 681 , Me MamiUon^s 
Windsor Ironworks Co , Fxp Fitman, 
12 Oh D 707 , Govei nments Stock, 
Investment Co v Manila Mail Co , 
(1897) A 0 81 

(s) WillmoU V London Celluloid Co , 
34 Oh I) 147, C A See also Fngltsh 
mid Scottish Mercantile Investment Trm% 


(1892) 2 Q B 700, 0 A See further 
as to fraudulent preference as regards 
debentures, post, p 698 

(a) Mobson t Smith, (1895) 2 Oh 
118 

{b) Ames v Biflenhead Mocks, 20 
Beav 332, Bi unton v Flectrical Fn- 
gineermg Co , (]S92) 1 Oh 434 See 
also Biggerstaffe v Movoatfs Wharf, 
Limtd , (1896) 2 Oh 93 0 A 
(o) Me Mai me Insui ance Co , L B 4 
Eq 601 , Me Manama, Moyal Mail 
Co , Ij B 6 Oh A 318 , Modson v 
Tea Co , 14 Oh D 859 , Me Colonial 
T'lust Gorp , 16 Oh D 465 The com- 
mencement of the madjing up of a 
company hy the Court dates from the 
appomtment of the official hquidator, 
see Ibid 
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specific cliarge on tliat property in priority to all subsequent chap xxtot 
incumbranoers, creditors, or purchasers (ct) 

But a floating security, created by debentures, will not be 
rendered specific by mere default on the part of the company in 
payment of principal or interest or other default under the 
debentures, or the covering trust deed, in the absence of express 
stipulation, until the debenture holders take some steps to 
enforce their security, and to prevent the company fiom con- 
tinuing to carry on its business {e) 

A person who purchased land from a company which had 
issued debentures expressed to operate as a floating security 
until default in payment of principal and interest, was held to . 
be entitled to reasonable evidence that there had been no default 
in payment of principal or interest of the debentures (/). 

Where debentures by way of floating security fix a time for Effect of 
payment of the principal moneys secured, the winding up of the 
company before that time renders the money immediately pay- 
able, and entitles the debenture holders at once to realize their 
security for the full amount of principal, interest, and costs {g) 

Inasmuch as debentures which are given by way of floating Company 
security do not become specific until the appointment of a property^^ 
receiver, or on the company being wound up, but in the mean- after issuing 
time so long as the company is a going concern it may, not- -^ay of float- 
withstanding the debentures, deal with its property in the security, 
ordinary course of its business (K) Accordingly, a company 
may, after issuing such debentures, give a mortgage of a specific 
asset to secure an advance necessary for carrying on its business, 
which will rank in priority over the debentures (i), even though 
the debentures are expressed to be a first charge on the under- 
taking and present and future property of the company {j ) 

The lien of a solicitor of a company on the title deeds in his pos- Solicitor’s 
session will prevail over a floating security created by debentures (A-) 

So also a distress levied before a floating security has become 
specific will prevail over the holders of the debentures {1)* 

{d) See as to priorities of securities change Shipping Cfe , 68 L T 174 

of companies, pp 1296 et seq {j) WheatUyv Silkstone Coal Go , 29 

(e) Govanmeiit Stock Investment, Ob D 716 As to constructive notice 

Co T Manila Mail Go , (1897) A 0 81 that sucb debentures are thereby ex- 

(/j EeSoi neandSellat d,29 Ch D 736 pressed to be a first charge, see English 

(g) Wallace v Universal Automatic and Scottish Mercantile Investment Ti ust 
Co , (1894) 2 Oh 547, 0 A v JBrunton, (1892) 2 Q, B 700, 0 A 

(A) Sup'i a, p 494 (A) JBrunton v Electrical Engineering 

{i) Mooi V Anglo-Italian Bank, 10 Go^p , (1892) 1 Oh 434 

Ch D 681, 0 A , Ee Kamiltm^s (?) Ee Eowidwood Coll Co , Ze& v 

Windsor Ironworks Go , Exp Eitman, Eoimdwood Coll Co , (1897) 1 Ch 373, 

X2 Ch T> 707, Wmd v. Eopal Ex- 0 A 
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Detentures, wliicli are originally, or which have become 
charges upon the specific property of the company, are prior to 
all suhse(iuent incumbrances, judgments, and general creditors, 
so far as relates to the property specifically charged by the 
debentures (m) And if the property is sold by order of the 
Court, or by the sheriff, unless the proceeds of sale have been 
actually received by him, the debenture holders will have 
priority against the proceeds of sale(? 2 -), although the debts were 
incurred in carrying on the business (o) 

"Where debentures are charged on the property of a company 
including land, though by way of floating security, a contract 
for sale of such debentures is a contract for an interest in land 
within sect 4 of the Statute of Frauds (p) 

A debenture which comprised the chattels of the company 
must have been registered under the former Bills of Sale 
Acts, as against execution creditors; but registration was not 
necessary against a liquidator under a winding up ($) , nor is it 
under the Bills of Sale Act of 1882 (f). 

A trust deed charging the assets of a company to cover de- 
bentures, if duly registered under the Companies Act, 1862 (s), is 
not a bill of sale within sect 14 of the Bills of Sale Act, 1882 (t) 
It was held in an Irish case that a mortgage of the present 
and future stock in trade, plant, property and effects of a com- 
pany, will create a valid charge as agamst the general creditois 
on all after-acquired stock in trade and property {ii) ; but this 
question may perhaps be regarded as still open to doubt (v) 

A mortgage of the whole of the property of a company does 
not give the right of custody of the company’s books and docu- 
ments to the receiver of the debenture holders as against the 
liqmdator, except as regards such documents as are necessary to 
support the debenture holders’ title {cc). 


(m) Ames v Dools Trus- 

teeSy 20 Beav 332 , Fw ness v Cater^ 
ham^ ^ Oo , 27 Beav 358 , Fe Mm me 
Mmsions^ Co , h R 4 Eq 601 , 
Fe Standard Manufacturing Co ^ (1891) 
1 Cb 627 , Be Opera limited, (1891) 3 
Oh 260, 0 A 

(«) Be Panama, Boyal Mail Co , 
Ii It 6 Oh App 318 , Taunton v 
Sheriff of Warwickshire, (1895) 2 Oh 
319,0 A Sqq Morrison Y Skernelron’^ 
works Cc ,Q Is T 588 
ip) GrisselV s Case,Z Qh. I) 411,0 A 
\p) 29 Oar II c 3 See JOnvei v 


Broad, (1893) 1 Q B 744, 0 A 
(q) Be Marine Mansions Ob , L R 4 
Eq 601 

(> ) See ante, p 209 
\s\ See infra, p 500 
(^) Bichaids Y Kidderminster (Over^ 
seers of), (1896) 2 Oh 212 

(u) Bxp Cox, Be Dublin Drapery Co , 
13 L B Ir 174 

{f) See Flo'ience Land, ^e Ob , 10 
Oh I) 580, 0 A As to future calls, 
see post, p 498 

{x\ Fngel y South Metropolitan Brew- 
mg, ie Co (No 2), (1892) 1 Oh 442 
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iii. — Future Calls — ^Mortgages of future calls are expressly 
provided for m the statutory form of mortgage appended to the 
Companies Clauses Consohdation Act, 1845 (y), for the use of 
companies constituted under special Acts 

The remedy of foreclosure is applicable to the uncalled capital 
of a joint stock company (s). 

A mortgage or debenture given by a joint stock company 
cannot efOectually charge the proceeds of a future call, unless 
the memorandum gives power to charge them either expressly 
or by imphcation from the terms of the power (a) But there 
is nothing in the Companies Act, 1862 (5), or in any of the 
amending Acts, which prohibits a company from mortgaging 
its future or unpaid capital; and accordingly, if the memo- 
randum expressly or impliedly gives power to mortgage such 
capital, and if the articles of association impose no restrictions 
on the exercise of such power, a mortgage of such capital is 
valid so as to give priority over creditors in a winding up (c). 
Thus, where the memorandum of association of a company 
specified one of the objects of the company as being to receive 
money, or loans, on deposit or otherwise, and upon any security 
of the company, or upon the security of any property of the 
company,” it was held that these words authorized a charge on 
uncalled capital (d). But a power to mortgage the property 
of the company,” without more words, will not authorize a 
mortgage of unpaid capital, a resolution of the directors making 
a call being a condition precedent to the proprietary right of the 
company in*suoh capital {e) So future calls will not be included 
in a mortgage or debenture by the words estates,” or ^^all 
real and personal estate” of the company (/), and a power to 
mortgage ‘‘ property and funds ” does not authorize a mortgage 
of uncalled capital (g). A power to mortgage the “assets” of 
the company will comprise everythmg which is available to 


(«/) And see W%ckliam v ITew Brms-^ 
wick Bail Go R IP 0 64 
{z) SadUi V Woitey, (1894) 2 Oh 
170 And see ^05#, p 1001 
(«) Stanley's Case, 4 De G J & S 
407 , 10 Jur N S 713 , King v Mar* 
shalli 33 Beav 565 , Bank of South 
Australia v Ahahams, L R 6 P O 
265 And see per Cotton, L J , ux Be 
Pyle Works, 44 Oh D 534, at p 574 
(5) 25 & 26 Vict o 89 
{g) Be Pyle Works, 44 Oh D 534, 
0 A See Be Phoenix Bessemer Steel 
Co , la T 854 , Koward v Patent 

von. I . — n 


Ivoiy Manufacturing Go , 38 Oh D 
156 , Be Pyle Works (No 2), (1891) 1 
Oh 173 

{d) Newton v Anglo* Ausiralim In* 
vestment Co , (1895) A 0, 244, J 0 
{e) Bank of South Australia v 
Abrahams, L R 6 P 0 266 See 
Kulme V JOrachenfels, ^e Mining 
Syndicate, 2 Manson, 146 

(/) Kvng V Marshall, 33 Beav 665 
See Be Marine Mansions Co ,1a R 4 
Eq 601 

{g) Be Colonial Tiusis Corp , Kxp 
Bradshaw^ 15 Oh D 465, 0 A 

K R 
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satisfy the liabilities of the company, and, therefore, uncalled 
capital (h) And such a mortgage of future calls has been held 
to be authorized by a power to charge the ‘^property and 
rights ’’ of the company (z) 

In a recent case (k), where the memorandum of association 
contained no reference to borrowing, but the articles authorized 
the company to borrow upon mortgage of its lands, works, 
^‘and other property and effects” for the time bemg of the 
company, it was held that the company had power to mortgage 
its uncalled capital 

The result of the decisions seems to be that a charge of after- 
acquired property or of unpaid calls, if duly authorized and 
made by apt terms, will be valid as against the company as a 
going concern. It has been doubted, having regard to the 
provisions of the Judicature Act, 1876, s 10, whether a charge 
of after-acquired property would be supported as against cre- 
ditors on the wmding up of the company (I) ; but the vahdity 
of a charge of future calls has been upheld even as against 
creditors in winding up (m) Unpaid calls are not, strictly 
speaking, the property,” either present or future, of a com- 
pany, but they are part of the actual capital and assets of a 
hmited company It would seem that this lule would not 
apply to an unlimited or guarantee company, so as to render 
the liabihty of its members part of its capital {n) 

In the absence of an express power to mortgage calls, arrears 
of calls may be mortgaged (o), and calls already made, though 
not yet payable (jt?). If a company mortgage a call, and, before 
it IS received, make another call, it cannot prejudice the mort- 
gagees by getting in the second call at the expense of the first (q). 

The power of dnectors to make calls zpso facto comes to an 
end on the winding up of the company (r) . Debentures charging 
the undertaking and property, present and future, of the com- 
pany, including uncalled capital, wiU include all capital got in 
before hquidation, but not calls got in during hquidation {s). 


(h) JPage v Intermttoml Agency^ 
Trmt, W N (1893) 32 
(*) JECaward v Fatent Iwy Co , 38 
Oil E 156 

{k) Jmk&on V Mainford ColUmy Co , 
(1896) 2 CIl 340 

Ke Florenee Land^ 4 ;g Co , 10 011 
B 630, 0 A 

!Re FyU W‘orkSt4i4t Oh. D. 534, 

O A 

(n) Per Cotton, L J , thd at p 674 

(o) Me JSmkey Brook Coal Go yJj R. 


9 Eq 721 , 10 Eq 381 , Q%m Case, 
L E lOEq 312 

ip) Bickering v Hfraeomhe Bail Co , 
L E 3 0 P 235 

{q) JSumber Ironworks , 16 W E 
474, 667 

(r) Bowler y Broad’s Batent Night 
Light Co , (1893) 1 Oh 724 , Be Stream 
ham and General Estates Go . (1897) 1 
Oh. 16 

(s) Be Streatham and General Estates 
Co , (1897) 1 Oh 15 
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CHAP, xxvn 


Section IY 

Eegistration of Securities op Companies. 

i, — Securities of Eailway and otlier Public Companies. — By 
sect 45 of the Companies Clauses Consolidation Act, 1845 (s) 
(which, as has been seen, applies to railway companies and 
other companies constituted under special Acts), a register of 
mortgages and bonds is required to be kept by the secretary 
with the particulars therein specified, and to be open to inspection 
by all persons interested. 

By sect. 41 of this Act, mortgages and bonds are to be by 
deed, under the common seal of the company, duly stamped, 
and wherein the consideration shall be duly stated, and may be 
in the forms in the schedule to the Act or to the like effect 

The statement of the consideration will be sufficient if it is 
apparent on the face of the deed, though not expressly stated 
in terms (i^) 

By the Railway Companies Securities Act, 1866 (?i), pro- 
visions are made for making accounts of the loan capital of 
companies, and fox the registration and inspection thereof, and 
for depositing statements before issuing any debenture stock, 
and for the declaration to be indorsed on mortgages and bonds, 
and for specifying in their accounts the particulars of their loan 
capital, and any new borrowing powers conferred on them 


Register to be 
kept 


Statutory 
form of mort- 
gage 


Oousidera- 

tion 


Accounts of 
loan capital, 
&c of railway 
companies 


ii. — Securities under Mortgage Debenture Acts . — A company 
about to issue mortgage debentures under the Mortgage Deben- 
ture Acts must produce and deposit for registration the 
securities upon which such debentures are to be founded at 
the Office of the Land Registry in a register established for 
that purpose and the aggregate principal sum secured by 
all such mortgage debentures must never at any time exceed 
the total amount of the securities of the company so registered, 
nor ten times the amount for the time being uncalled of its 
subscribed share capital (s) New mortgage debentures may 


(s) 8 & 9 Viot 0 16 (») 28 & 29 Vict o 78 , 33 & 34 

{t) ZandownerSf Co v Ashfordy Viot o 20 See antOy p 477 
16 Oh D 412 {y) 28 & 29 Vict c 78, ss 6, 7, 9, 

iu) 29 & 30 Vict c 108 {z) Ibid s 11 


K K 3 
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OHAP xsvn "be issued by a company in lieu of those from time to time paid 
off, provided that neither of the limits above mentioned are 
at any time exceeded (d). Holders of mortgage debentures 
issued under this Act are to be entitled pan passu to the benefit 
of the registered securities upon which such debentures are 
founded (e) The company is also to keep a register of secu- 
rities (/) Eegistered securities are charged with the payment 
of the debentures and interest thereon, and are not applicable 
for any other purpose until discharged from registration (g). 
All mortgage debentures issued by a company under these Aets 
are to be registered at the OflB.ce of the Land Eegistry, and 
indorsed with a memorandum of such registration, without which 
indorsement no mortgage debenture is to be a charge under the 
Aets on the registered securities of the company (h) 

SeuntiesmtTi Oourt has uo power to order securities deposited with 

registrar the registrar to be dehvered up to a receiver appointed in a 
debenture-holder’s action, or to a liquidator in the winding up 
of the company {^), 


Register of 
mortgages, 
&c to be 
kept 


Omission to 
register. 


iii. — Securities of Joint Stock Companies. — ^By sect. 43 of 
the Companies Act, 1862 (^), every limited company under 
the Act must keep a register of all mortgages and charges 
specifically affecting the property of the company, with such 
particulars as in the Act specified, under a penalty not exceed- 
ing 501 , upon every director, manager, and other oflBoer of the 
company party or privy to the omission to register , and such 
register is to be open to inspection by any creditor or member 
of the company This right of inspection includes a right to 
take copies of the register (A), but is determined by an order to 
wind up the company {kl). 

This section applies only to mortgages and charges effected 
by the company itself, not to pre-existing incumbrances subject 
to which the company acquired the property (/) 

This section is merely directory, and the validity of a mort- 
gage IS not affected by the omission to register it (m) ; if an 


(d) 28 & 29 Viet o 78, s 13 
( 0 ) Ibtd^ s 16 
(/) Ibid s 27 
&) 33 & 34 Viot c 20, s r 
(A) 28 & 29 Viot o 78, ss 32, 33 
(^) Somerset v Land Secui%t%es Co , 
(1894) 3 Ob 464, 0 A 
26 & 26 Vict 0 89 
(A;) NeUon t Anglo* American Land 


Mortgage Go , (1897) 1 Oh 130 
ijch) Somerset y Lands Securities Co , 
W N (1897) 29 

(J) General Mortioultural Co , 58 
L T 699 See Me TInderhank Spmmng. 
#0 Go , 31 Oh D. 226 
(?») Exp Valpy and Chaplm, L R 
7 Oh A 289 , Wright v Morton^ 12 
App Oas 371 
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unregistered mortgage lias been realized, tbe amount cannot be qhap sx-vn 
directed to be refunded (n). 

In numerous earlier cases it was laid down that an officer of 
the company who took a mortgage from the company, and 
omitted to register it, could not avail himself of his security, 
and questions frequently arose as to who were to be deemed 
officers of the company for this purpose, and as to how far 
the supposed rule apphed to officers who were not themselves 
guilty of neglect, or to transferees from officers of the com- 
pany (o) 

The general rule so laid down has been finally pronounced to 
be erroneous, and all questions as to its application have been 
set at rest by the decision of the House of Lords in TF? igM v. 

'Horton {p) In that case debentures were issued to a director 
of the company, but were not registered On the wmding-up 
of the company, the validity of the debentures was contested by 
unsecured creditors, and also by debenture-holders, who did not 
appear to have inquired as to the charges on the company's 
property, or as to registration. It was held that the debentures 
were not invahdated as against the director by the omission to 
register. 

Mortgagees do not lose their priority by the omission of the 
officers to register, and it does not make any difference in this 
respect whether the mortgagee is or is not an officer of the 
company {q) 

Transfers of mortgages and debentures are to be registered in Eegistration 
the manner prescribed by the Act (r). The transferee must sue 
on the debentures in his own name (s) 


{n) Pie Borough of JECachney News- 
paper Oi) , 3 Ch D 669 

(o) See these oases collected in Coote 
on Mortgages, 6th ed pp 401, 402, and 
Buckley, Companies Acts, pp 161 
seq 


(p) 12 App Gas 371 
Iq) Be General South A^mrwan Co , 
2 Ch D 337, C A 
(?) 25 & 26 Vict 0 89, s 47 
{s) Vertue v Bast Anglian Bail Co , 
6 Exch 280 
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CHAPTER XXTIII 

OF MORTOAOES BY PARTNERS. 

CeneTalxuie 1 — Of the Power of a Partner to bind the Pirm by borrowing 
of partner giving Securities for Loans— The existence of a partner- 

bind firm ship implies suoh a relation between the partners as that each of 
them is a principal, and each of them an agent for the other («). 
And, accordingly, as a general rule, every partner who does 
any act necessary for, or usually done in, carrying on business 
of the kind earned on by the firm of which he is a member, 
thereby binds his partners to the same extent as if he were 
their agent duly appomted for that purpose, unless the partner 
so acting has, in fact, no authonty to act for the firm in some 
particular manner, and the person with whom he is dealing 
knows that he has no such authority (5). 

Power to The power of a partner to borrow money on behalf of the 

firm rests on this principle of partnership agency, by which 
every member of a firm has, as regards third parties, an implied 
authority to do all such acts as are necessary for carrying on 
the business of the firm in the ordinary manner, so as to reheve 
the person dealing with him from the duty of makmg further 
inquiries (c) This power is not, however, incidental to every 
busmess; whether and to what extent it exists depends upon 
the nature of the particular busmess. It may, however, be 
laid down as a general rule that one partner has an impUed 
power to borrow on behalf of the firm to pay existmg debts of 
the firm incurred in the business (d), 

(a) Fer O’Bnen, J., m Shaw r GaU, 1C P 86 , Molhvo y. Court of Wards, 
16 Ir Com L R 357 See Coxy JEick- L. R 4P C 419. 

mm, 8 H L 0 at p 312, FoU t. (c) OJcell y Eaton, 31 L T N S 
Leash, 9 Jiir N S 829, JSolme y 330 SeeJ2«m50wv Fachson, 7T R 

Sammmd, L B 7 Ex 218, 230 , 210 , Eothwell y JSumphrus, 1 Esp. 

Fooley v. Enver, 5 Cb. D, 458 406 , Thwhnesse y From%low, 2 Cr & 

(J) BairdU Case, L. R 5 Cb. A, J 425 
at p. 733. See BulUn v. Sharp, L. R. (F) Brown v. K%dger, 3 H & N 853 
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But one partner lias no authority to bind Ms co-partners by chap sxvni 
borrowing money otherwise than in the ordinary course of busi- Partner 
ness for busmess purposes (e) So, where the business of a firm 
is such as, accordmg to the custom of the particular trade, to be cf 

usually conducted on ready-money principles, the firm will not 
be hable to repay moneys borrowed by one of the partners, 
unless it can be shown that he had express authority to bind 
the firm by borrowing money (/) If the lender has knowledge 
or notice that a partner borrowing money has no authority to 
do so, the firm will not be bound (^). 

Where a partner borrows money on his separate credit, the Partner 
other members of the firm will not be bound to repay the 
loan merely because it is proved, as a fact, that the money was 
applied for the purposes of the partnership (A). 

Where a partner has express or imphed authority to borrow Power oi 
money on behalf of the :Mm, it follows that he has power to |iv^aTcnrity 
give security on the property of the firm for advances Accord- partner- 
ingly, as will be seen hereafter, a partner has a power to bypMgeor 
pledge partnership chattels as security for a loan (e). And it 
would seem that a partner may create a valid equitable charge 
by deposit of deeds relating to real estate of the partnersMp (k) 

It is, however, a well-settled rule that one partner cannot Partner 
bind the firm by deed unless expressly authorized so to do (/) 

In one case, indeed, a bill of sale executed by one partner on 
behalf of himself and another was held to be binding on both : 
but in that case it was shown that the partner who executed the 
deed did so in the name and in the presence of his co-partner, 
and it was held that the other partner must have treated the 
deed as Ms own, though he did not actually seal and dehver 
it {m). So, it was held that a warrant of attorney under seal, 
executed by one partner alone with the verbal consent of the 
other, bound the firm {n). 

It may be observed that, if a partner executes a deed on Deed, when 
behalf of MmseK and his co-partners, the deed will bind Mm, 

partners 


(e) Fltmer y Gregory, L R 18 Eq. 
621 See Dickinson y Yalpy^ 10 B & 
Or 128 , Ricketts y Bennett^ 4 0 B 
686 , Brettel y WiUiams, 4 Exch 
630 

(/) Kawtayne v Bourne, 7 M & W 
695 

ig) Fisher y Taylor, 2 Ha 218 , Be 
Woreestet Corn Fmhange Co ,Z T>q Q* 
M. & G- 180* 


{h) Bmlyy Dye, 15 East, 7, Lloyd, 
y FreslifieU, 2 0. & P 325 
(«) Dost, Chap LXIII 
(^) Lxndley on Partnership, 152 
See Be Clough, 31 Oh D 324 
{f) Samson y Jaokson, 7 T R 207 , 
Bteighiz v Fggmgton, Holt, 141 
{m) Ball y Dunsfervilh, 4 T R 313* 
See Burn y Bum, 3 Yes 578 
(») Bruttony Burton, 1 Chit G P 707^ 
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OHAP xxtux thougli it mil not bind the firm (o) But if he executes the 
deed, not on behalf of his co-partners, but merely as one of the 
members of the firm, and mth the expectation that his co- 
partners will execute he will not be bound unless the others 
execute {p), 

Legul^o^- It follows, from the general rule that express authority is 
f e by^n^ necessary to enable a partner to bind the firm by deed, that a 

partners. legal mortgage of property of the partnership cannot, in the 
absence of such authority, be made without the concurrence of 
all the partners (q). Any such authority must itself be under 
seal (r), and the fact that the partnership articles are under seal 
does not, of itself, confer such authority (s ) . 

Advances 11 , — Effect of Change in Firm on Securities on Partnership Pro- 

made after .a , i • i • 

change in perty, — A mortgage or charge upon partnership property given 

to secure a present loan and present advances will not, as a 

general imle, cover advances made after a change in the firm 

by which the security is given {t). 

Extension of But the original security may be made available to cover such 
agreement, advances by subsequent agreement between the lender and the 
members of the firm as newly constituted. So, an equitable 
mortgage by deposit of deeds may be extended by parol agree- 
X ment so as to cover further advances after a change m the 

firm (w) 

Extensios^ A legal mortgage cannot, of course, be extended so as to 
mortgage. for securing further advances after a change 

m^ihe firm, unless the agreement to that effect is made under 
seal But it may he -extended by writing not under seal so 
as to he available as an equitable security for such advances (y). 
Deposit to Where a paiti^er deposited with the hankers of the firm, who 
were also his private hankers, certificates of railway shares 
partner belonging to the firm as security for his own debt, it was held 
that the deposit did not cover advances made by the hank to 
the firm (s). 

(o) Blhot V Davis, 2 B & P 338 , & F 214 See Bxp Kensington, 2 V. 

SawJcshaio v Parlins, 2 Swanst 543 , & B 3 

GumherUge v. Dawson, 1 C B E*. S (w) Mxp Lloyd, 1 G1 & J 389 
709, Latch v Wedlake, 11 A & E BgqBxp Lane,J>QQc 300, Kettle^ 
969 ship, 2 M! D & De G 124 

(jp) See Antram v Chace, 15 East, {x) See JBxp JECooper, 2 Rose, 328 
209 (y) Bxp Farr, 4 D & 0 426 

(g-) Lmdley on Partnership, 152. {z) City Bank Case, 3 De G F & J 

(r) Steightz v Bggington, Holt, 141, 629 See JExp Breen, 2 G1 & J 246 ; 

(s) Marnson v. Jackson, 7 T» R 207 Chuck v. Breen, 1 Moo & M. 259 
\t) Bmk of Scotlmd v. Christie, 8 01 
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iii, — ^Loans to Partnerships in consideration of sharing Profits 
— ^Advances to partnerships are sometimes made upon the terms 
that the lender, instead of receiving a fixed rate of interest on 
the money advanced, shall he entitled to a share in the profits, 
or to interest at a rate varying with the amount of the profits 
Formerly, such an arrangement exposed the lender to the risk 
of being held to be a partner in the borrowing firm, and liable, 
by reason of his sharing in the profits, to bear the losses of the 
firm 

In order to amend the law in this respect, the Act, commonly 
called Bovill’s Act («), was passed in 1865. This Act has been 
repealed, but is virtually re-enacted by the Partnership Act, 
1890 (J), which enacts as follows : — 


CHAP sxvm 

Liability o£ 
lender under 
former law 
for partner- 
ship losses 


Sharing 
profits no 
longer of 
itself a test of 
partnership 


Sect. 2 (3) The receipt by a person of the share of the profits Rules for 
of the business is pnmd Jacie evidence that he is a partner in the determining 
business, hut the receipt of such a shaie or of a payment contingent ^^aSnSStm 
on or varying with the profits of a business, does not of itself make ^ ^ 

him a partner in the business, and in particular — 

(a) The leceipt by the person of a debt or other hquidated amount 
by instalments or otherwise out of the acorumg profits of 
the business does not of itself make him a partner in 
the business, or make him liable as such 
(d) The advance of money by way of loan to a person engaged 
or about to engage in any business on a contract with 
that person that the lender shall receive a rate of interest 
varymg with the profits, or shall receive a share of the 
profits arising from carrying on the business, does not of 
itself make the lender a partner with the peison or persons 
carrying on the business or liable as such. Provided 
that the contract is in writing and signed by all parties 
thereto ’’ 


The rule that the contract must be in writing and signed by Contract m 
the parties was the same under BoviH’s Act {c) wntmg 

It is to be observed that sect. 2 of the Act merely provides How far tbe 
that the fact that a loan made at interest varymg with the protection 
profits shall not of itself ” render the lender a partner, and extends 
does not exempt the lender from liability as suob if the effect of 
the transaction is in other respects such as to render him a 
dormant partner. So, it has been repeatedly held under BovilFs 
Act, that, where it appears upon the whole agreement that the 
person advancing the money really does so as a partner, and 
not by way of loan, he will not be protected from being liable 

(c) See Tooley v Driver^ 5 Oh D, 

458. 


(a) 28 & 29 Vict o 86 
{b) 63 & 54 Vict 0 39. 
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as a partner merely because the agreement contains a declara- 
tion that the money is advanced by way of loan under the Act, 
and that the alleged lender shall not be liable as a partner {d). 

Where an agreement for a loan was executed in the following 
terms, In consideration of the sum of 250^ this day paid to 
me, I hereby undertake to execute a deed of co-partnership to 
you for one-eighth share in the profits of the Oxford Music Hall 
and Tavern to be drawn up under the Limited Partnership Act, 
commonly called an ‘ Act to amend the Law of Partnership,’ ” 
it was held that the agreement constituted a partnership at will, 
with an implied stipulation that, as between the parties them- 
selves, the person taking the one-eighth share of the profits 
should be mdemnifled against loss (e) 

On the other hand, where a person advanced money to a 
railway contractor, and the parties executed a deed whereby the 
contractor assigned to the lender all his machinery, plant, &c , 
as security for the loan, and agreed that the lender should 
receive a fixed rate of interest on the money advanced, and also 
a share on the profits, it was held, on the construction of the 
deed, and of correspondence that passed between the parties, 
that there was no evidence of a partnership so as to render the 
lender hable for the debts of the contractor (/). 

By the Act of 1890, it is further enacted as follows : — 

Sect 3. In the event of any person to whom money has been 
advanced by way of loan upon such a contract as is mentioned in the 
last f oregoing section, or of any buyer of a goodwill in consideration 
of a share of the profits of the business, being adjudged a bankrupt, 
entering into an arrangement to pay his creditors less than twenty 
shilhngs in the pound, or dying in insolvent circumstances, the 
lender of the loan shall not be entitled to recover anything in 
respect of his loan, and the seller of the goodwill shall not be 
entitled to recover anything m respect of the share of profits con- 
tracted for, until the claims of the other creditors of the borrower 
or buyer for valuable consideration in money or money’s worth 
have been satisfied ’’ 

It will be observed that the above section affects only the 
right of the lender to prove in bankruptcy or under a composi- 
tion, and does not expressly, or as it would seem impliedly, 
deprive a secured creditor of the benefit of his security. So 
where a loan was made to a trader at a rate of interest varying 

{d) JSxp* Mills, Be Teuo, L E 8 011 [e) Byers v Bye^s, 1 App Cas 174 

A 660, Booley'v D 458, (/) BadeUy v Consolidated Bank, 38 

Exp Belhasse, Be Mege'omd, 7 Cli. D Oh. D 238, 0 A. See JOavis y* JDavis. 
611, 0 A (1894) 1 Oh 393. 
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■With the profits of his business, upon the security of a mortgage chap ssyih 
of the business premises and of the goodwill of the business, the 
trader having become bankrupt, it was held that the rights of 
the mortgagee under his mortgage were in no way affected by 
sect 5 of BovilPs Act. 

A person advancing money in consideration of a share of 
profits cannot prove in competition with any creditor of the trader 
or firm to whom the money is advanced, whether their claims 
arose before the agreement for the loan, or after it has been 
terminated, and other security has been given for the advances 
made under it {g) 

Where a person so advancing money also makes other advances 
to the same trader or firm at a fixed rate of interest, he may 
prove for the latter pan passu with the other creditors iji). But 
if a person lends money on the terms of sharing profits, and 
afterwards, in lieu thereof, agrees to take a fixed rate of interest, 
he comes within sect. 3 of the Act, and cannot prove in com- 
petition with the other creditors {i). 

If an agreement for a loan shows an intention that the rate 
of interest shall m some manner vary with the profits, but is 
expressed m such vague and uncertam terms that it is im- 
possible to say in what mode such rate of interest is to be 
ascertained, the agreement will be void for uncertainty, and 
the lender will be entitled to prove pan passu with the other 
creditors as for monej^ lent (ft) 

iv. — ^Mortgage of Share in Partnership, — ^It is one of the Mortgagee of 
fundamental principles of partnership law that no person may tecome^a^ 
be introduced as a partner without the consent of all existmg partner 
partners Q) A partner cannot, therefore, by assigning his 
share, impose the assignee on the firm as a partner against the 
will of the other members {m). 

But there is nothing to prevent a partner from assigning or mtnre of 
charging his share without the consent of his co-partners ; and ® 

even before the Partnership Act, 1890, it was held that the 
assignee or incumbrancer of a share was entitled to pajnnent 

[g) Uxp Tailor, Me Grayeon^ 12 Cli (>&) Me Vince, (1892) 2 Q B 478 ’ 

I) 366 See Me Kildesheim, (1893) 2 \l) LmCley on Partnership, 366 

Q, B 367, 0 A And see Partnership Act, 1890, s 24, 

{h) Exp Mills, Me Tew, L E 8 Oh snh-s 7 
A 569 (w) Jefferys r. Smith, 3 Euss 168 

{i) Me Stone, 33 Oh. J>, 541, 
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of what, upon the accounts being taken, appear to be due to 
the partner in respect of his share {n) ; and it would seem that 
the mortgagee of a share in a partnership could require from 
the other partners an account of the mortgagor’s interest in the 
partnership (o) 

The rights of the assignee of the share in a partnership are 
now regulated by the Acts of 1890 (ji?), which enacts as 
follows ; — 

Sect. 31 ^‘(1 ) An assignment by any partner of his share in the 
partnership, either absolute or by way of mortgage or redeemable 
charge, does not, as against the other partners, entitle the assignee, 
during the continuance of the partnership, to interfere in the 
management or administration of the partneiship business or affairs, 
or to require any accounts of the partnership transactions, or to 
inspect the partnership books, but entitles the assignee only to 
receive the share of profits to which the assigning partner would 
otherwise be entitled, and the assignee must accept the account of 
profits agreed to by the partners. 

(2 ) In case of a dissolution of the paitnership, whether as 
respects all the partners or as respects the assigning partner, the 
assignee is entitled to receive the share of the partnership assets to 
which the assigning partner is entitled as between himself and the 
other partners, and, for the purpose of ascertaining that share, to 
an account as from the date of the dissolution ’’ 

It will be observed that by sub-s (1), the right of the 
assignee to compel the other partners to account is expressly 
negatived 

Upon the principle that the only right of the mortgagee of a 
share in a partnership is to receive the share of profits of the 
assignor, it has been held that a mortgage of such a share does 
not require registration as a bill of sale by reason of its in- 
cluding the mortgagor’s share in the goods and chattels of the 
partnership (g) 

(n) Bentley 'v Bates^^Y, & 0 182 , 574 But see eontra,Bf own y JDe Tastet, 

Glynn v, Soodi 1 Be G. F & J 334 , Jac 284 

Smith Y Baris, 16 Beav 116 , Kelly y {p) 63 & 54 Viet c 39 

Mutton, Bt R 3 Oh A 703 , Cavander (q) Be Bainhidge, Bxp Fleteke^, 8 

V Bulteel, L R 9 Oh A 79 Oh B 218 

(o) Whetham y Bmey, 30 Oh B 
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CHAPTER XXIX. 

OP MORTGAGES TO TRUSTEES 
Section I 

Of Mortgage Investments by Trustees of Settlements 
AND Wills 

i, — Of the Power of Trustees to Invest on Mortgage generally — Oomt did 
Formerly, wLere trustees had no express power under the sanction 
instrument creating the trust to invest on mortgage, the Court 
generally restricted them to investments in Consols, and did not trust moneys 
sanction or countenance an investment of trust moneys on real 
security, except under special circumstances (a). 

But, in later times, this rule was to some extent relaxed (b ) ; Relaxation 
and mortgage investments of trust moneys are, under certain 
conditions, now authorized by the statutory enactments to be 
presently considered 

So, formerly, it was considered that, on a sale by trustees, Leaving part 
they were not justified in leaving part of the purchase-money ^oney 
on mortgage of the land sold {c) But now that trustees are mortgage 
authorized to invest on good and sufficient real security, there 
cannot be any objection to their so domg 

Where trustee-mortgagees sold under a power of sale contained 
in their mortgage, and allowed part of the purchase-money to 
remain on a mortgage of the same property given by the 
purchaser, it was held that the power of sale was duly 
exercised {d) 

Trustees, though expressly empowered by the terms of their WBentrusteeg 
trust to invest on good and sufficient security at interest, must 

{a) Norhury v Mihmy^ 4 Madd {h) See Xfnghss v 9 W R 

191 , Ban parte FranJchn^ 1 De G & S 729 

631 , Bairy v Marnott^ 2 De G & S {e) Bavey v Bur rant, 1 De G & J 
491, Robinson Y Robinson, 1 DeG M 535 

& G 247 , Raby v Ridehalgh, 7 De G {d) Thurlow v Maekeson, L R 4 
H & G 104 Q B 97 See CooJcson v Zee, 23 L J 

Oh 473 
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not lend trust moneys on mortgage after a decree for account 
without the sanction of the Court {d) 

Where an action is brought for the administration of a trust 
estate, if the trustees have invested on mortgage contrary to the 
trust, or m disobedience of an order to the contrary, the executors 
or trustees will be responsible for the loss ; but otherwise the 
mortgage will be a fund in their hands, which they will be 
ordered to pay into Court (e). 

The Court will not interfere with the discretion of trustees as 
to the choice of investments, unless it is shown that that dis- 
cretion IS being exercised in an improper manner, or upon 
unreasonable grounds (/). 

With respect to infants, they are, of course, incapable of 
lending money on mortgage ; nor has the guardian or trustee, 
nor even the Court, any power to change the nature of the 
infant’s estate 

If an infant has money outstanding, although the Court will 
not mterfere with the discretion of the trustees in investing such 
moneys on real security or otherwise, provided the investment 
is in accordance with statutory provision or the terms of the 
trust, and in other respects proper, yet it will not itself authorize 
the investment of money of infants in real security, except 
under special circumstances (y) An inquiry, however, may be 
directed whether it will be for the benefit of an infant that 
uninvested moneys belonging to him should be laid out in the 
purchase of any existing charge on his own real estate (h ) ; but, 
in such case, the charge is kept alive for the benefit of his 
personal estate, in case he should die under twenty-one (?). Nor 
will the Court, under the powers of 4 & 6 Will IV c 29, direct 
an investment of money, in which an infant is interested, in 
fresh real securities, without a reference to ascertain that the 
transaction is for the benefit of the infant {k) , 

The committee of a lunatic will not, in general, be allowed to 
invest the property of a lunatic on real security, except in very 
peculiar cases ; as where the lunatic has an interest in the estate, 
or the investment is in some other manner connected with his 


(«?) W%ddowson v JDucl, 2 Mer 494 
See JSetkell v Ahaham^ L B 17 Eq 
24. 

(e) Widdousm v 2 Mer 294 

(/) Lee V Jomg^ 2 Y & O O. C 
6S2 

ig) 4 Madd 191, 

BateY Soapei, 6 De G- M & G-. SS8 
[h) Maopberson on Infants, 278, 


(«) SeysY Fnce, 9 Mod 217, 221, 
Exp Ehtlhps, 19 Ves 122 

(A;) Escp Eieneh, 7 Sim 510, Stuart 

V Stuart, 3 Beav 430 , Exp Pawleit^ 
1 Pb b70 , Be En JcpatruJd s Trusts^ 
15 Jur 941 , Mine v WrxgM, 14 
Beav 291 This rule is, however, 
now applied less strictly. See Ungleas 

V Jw/, 9 W R 729. 
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immediate interests. Money belonging to the lunatic has been ohiap xxix 
ordered to be lent on mortgage, for the accommodation of his 
family, on the condition of its being the first incumbrance on 
the estate (1). 

The same rule is generally applied as regards trust funds Pundm 
subject to the control of the Court (m). Money paid in under 
the Lands Clauses Act (n) is cash under the control of the Court (o). 

In the exercise of his discretionary power of investment, a Trustees must 
trustee is bound not only to employ the same degree of diligence 
that a man of ordinary prudence would exercise in the manage- 
ment of his own private affairs, but he must also avoid all invest- 
ments attended with hazard (p) The rule is thus laid down 
by Lindley, L J (q) : The duty of a trustee is not to take 
such care only as a prudent man would take if he had only 
himself to consider ; the duty rather is to take such care as an 
ordinary prudent man would take if he were minded to make an 
mvestment for the benefit of other people for whom he felt 
morally bound to provide.” 

Any consent to investment required by the instrument Consents must 
creating the trust must be obtained in strict accordance with the gtnct^aSord^ 
terms of the instrument So if a written consent is required, ance witt 
parol consent will not be sufficient (r) If a previous consent is 
required, a subsequent consent would not protect the trustees ( 5 ). 

And generally a subsequent consent is meffectual (j(), unless the 
person whose consent is required shows his acquiescence by some 
act, as by receiving dividends arising from the new investment, 
without objection (w) The consent must not be prospective, 
but must be given m respect of a particular investment (cg) 

If consent is required to the calling in of trust funds, the Dispensing 
trustee will not be hable if the funds are lost before the consent consent 
is given {y) But the Court will protect the remainderman by 


(l) JExp CaltJmpe, 1 Oox, 182 , JExp 
Blhs, Jao 234 , ^xp Johnson^ 1 Moll 
128 As to transfer of debentures of 
a lunatic, see Mitchell, 17 Oh. D 
515, 0 A , and see 53 & 64 Vict o o, 
s 136 

(m) See Band v Pm dell, 7 De G M 
&& 633 

(m) 8 & 9 Vict 0 18 
(o) Be St John Baptist Coll , 22 OH 
D 93, 0 A 

{p) Ber Lord Watson, in Learoyd v 
Whiteley, 12App Oas 727, at p 733 
See Speight v Gaunt, 9 App Oas 1 , 
V MnrTfmnon 13 Atjt) Gas 753 


Bae V Meeh, 14 App Gas 658 

(y) BeWhiteley, WhiteleyY Learoyd, 
33 Oh D 347, at p 355 , affirmed m 
D P sub mm Leai oyd r Whiteley, sup 
(») Cocher v Quayle, 1 R & My 
536, UoirisY Wiight, 14 Beav 291 

(s) Stevens v Bob& tson, 37 L J" Oh 
499 

(t) Bateman v Davis, 3 Madd 98 

(u) Stevens v Bobeitson, sup , Be 
Massingb&id, Clarhe v Trelawney, 63 
L T 296 

(a?) Child V Child, 20 Beav 50 
\y) De Manneville v Crompton, 1 V. 
&B 364 
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dispensing witli consent if tlie funds are in danger (s). So, also, 
where the person whose consent is required was a lunatic (a) 
Consent will he presumed after a considerable lapse of time (b) 
Where trustees have an express or statutory power to vary 
investments, they are justified in selling out stock, or realizing 
any existing security or other investment of the trust funds, and 
in investing the proceeds on mortgage; and it would seem 
clear that if the sale is made bond fide^ the trustees will not be 
liable if the fine realized is less than that for which the stock or 
other investment was originally bought (c) 

The trustees should time the change of investment so that 
the interest on the mortgage shall begin to run as soon as 
possible after the receipt of a dividend on the stock sold ; other- 
wise, the tenant for life will not he entitled to apportionment to 
income of any part of the proceeds of sale {d)^ except under very 
special circumstances (e ) . 

If trustees sell out stock for the purpose of investing the 
proceeds of sale on improper security, the impropriety of the 
investment wiU vitiate the sale, so that the trustees will be 
liable, at the option of the beneficiary, either to replace the 
stock, or to repay the proceeds of sale (/) 

If the stock is replaced, the intermediate dividends must be 
accounted for and paid {g). 

If the proceeds of sale are repaid, interest from the time of 
sale till repayment will be chargeable against the trustees at the 
rate of five per cent, per annum (A) 

An executor or trustee is not called upon to realize money 
outstanding on good mortgage security [i). And, if directed to 
invest a legacy on real security, he may appropriate a subsisting 
mortgage of the testator {k) But m either case he must satisfy 
himself as to the sufficiency of the security ; if it should appear 


( 2 ) Costello V G'RorTce, Ir R 3 Ed 

172 

(«) EeJ , 15 Ch D 78 

(5) Be Bwch, 17 Beav 368 
See Lewin on Trusts, 353 
(<^) ScholeJieU v Bedjern, 2 Dr & 
Sm 173, Freeman Y TThitbreadj "L R 
lEq 266 

(«) Lord Londeshorough v Somei ville, 
19 Beav 295 

(/) Bostoch V Blaleney^ 2 B 0 0 
653 , Fxp Shdkeshaft, 3 B 0 0 197 , 
Fhxlhpson v Qatty, 7 Ha 516 , Norns 
V Wright, 14 Beav 304 , FhilUpo v 
Mmnings, 2 My & Or. 309 , WigUs^ 


worth V Wiglesworth, 16 Beav 269, 
Fowler v Beyoial, 3 Mac & Or 500, 
BmlandY Wttheiden, &G- 566, 

Be Masstngierd^s Settlement, QdJj T 296 
(g) JDavenport v Stafford, 14 Beav 
319, 335 

(A) FocochY Bedington, 6 Ves 794, 
Mosley Y Wa7d,llYeB 681, OiooheU 
V Bethune^ 1 J & W 687 , Jones v 
Foxall, 1 5 Beav 392 

(i) Ort V Mewton, 2 Oox, 274 See 
Mowe V Lord Dm tmouth, 7 Ves 150 
{k) Ames v Farkinson, 7 Beav 359 
See Fraser Murdocht 6 App Oas 
856 
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to te inadequate, he should require the mortgage to be paid off chap xxrr 
even though the person whose consent is required to changes of 
investment refuses such consent (/)- 

The Court has a discretion to allow even unauthorized in- 
vestments to be retained if for the benefit of infants, but special 
circumstances must be shown (m) 


ii. — Statutory Powers of Trustees to mvest ou Real Securities statutory 
— By the Law of Property Amendment Act, 1859 (>i), trustees, 
executors, and administrators, unless expressly forbidden by the mortgage 
terms of the trust, were empowered to invest on real securities 
in any part of the United Kingdom 

This enactment was repealed, but virtually re-enacted, by the 
Trust Investment Act, 1889 (o), which applied to trusts created 
before as well as to trusts created after the passing of the Act. 

This Act was, in its turn, repealed (except as to sects 1 and 7, 
which are immaterial to the present purpose) by the Trustee 
Aot, 1893 (p) 

By sect 1 of the last-mentioned Aot, a trustee may, unless Trustee Aot, 
forbidden by the instrument creating the trust, invest any trust ® ^ 
funds in his hands, whether at the time in a state of investment 
or not, in (amongst other investments) real or heritable securities 
in Great Britain or Ireland, and may also fiom time to time 
vary such investments This power applies as well to trusts 
created before as to trusts created after the passing of this 
Aot (q), and is in addition to the powers, if any, contained m 
the mstrument creating the trust (r) f but the power can only 
be exercised by the trustees subject to any consent required by 
the instrument creating the trust (s). 


By sect 50, the expressions trust and trustee ” 
defined for the purposes of this Aot : — 


are thus Meaning of 
“ trust” and 
‘‘trustee ” 


‘‘The expression ‘trust’ does not include the duties incident to 
an estate conveyed by way of mortgage , but, with this exception, 
the expressions ‘ trust ’ and ‘ trustee ’ include implied and construc- 
tive trusts, and cases where the trustee has a beneficial mterest in 
the trust property, and the duties incident to the office of personal 
representative of a deceased person ” 


(l) Sarruon y Thexton, 4 Jur IN' S fo) 52 & 53 Vict o 32 

550 See^mesT sup \p) 66 & 57 Viot o 63 

(m) Fox Y Dolby, W N (1883) (g-) 22nd September, 1803 

29 (») See sect 4 of tbe Act 

(«) 22 & 23 Vict 0 35, s 32 See (s) See sect 3 of the Act 
Me JSimson^s Trusts, 1 O'. & H 89 

VOL. I. — 


L L 



514 


CHAP ^r-srrg 


Statutory 
power to 
invest trust 
moneys on 
real securities 


Inyestments 
on hentaWe 
securities in 
Scotland 


Investment 
on mortgage 
of land in 
Ireland. 


OF MORTGAGEES — ^TRUSTEES OF SETTLEMENTS, ETC. 

Sect. 1 of tlie Act of 1893 also empowers trustees to invest 
in any of the securities for the time being authorized for the 
investment of cash under the control or subject to the order of 
the High Court But, so far as mortgage investments are 
concerned, the rule of Court at present in force is more restricted 
than the statutory power, the former authorizing only invest- 
ments on mortgage of freehold and copyhold estates respectively 
in England and Wales. 

The expression “heritable^’ seems to authorize trustees of 
English and Irish trust instruments to invest on the security of 
heritable property in Scotland, which includes not only what in 
England would be deemed to be real property, but also lease- 
holds, unless heirs are expressly excluded by the terms of the 
lease from taking {t). But such investments of trust funds are 
not generally to be recommended having regard to the con- 
sideration that the law as to land and the practice of conveyancing 
materially difier in the two countries (w). 

The statutory power of investment extends to loans on the 
security of real securities in Ireland unless forbidden by the 
trust instrument But securities of this nature are not authorized 
by the present rules as regards the investment of cash under 
control of the Court The law of Ireland relating to land, 
although originally the same as that of England, has been 
modified by various statutory enactments, the efiEeots of which, 
as regards land tenure, are not generally understood by 
Englishmen. 

Moreover, the enactments referred to have not, so far, achieved 
any maiked success in improving the material, social, or political 
state of Ireland, so as to render it prudent for English trustees 
to invest capital there (a?). 

Accordingly the investment of English trust funds on the 
security of Irish land is not generally to be recommended 

By the statute 4 & 5 Will IV c. 29 (y), when trust money 
was hable to be invested in real securities m Ireland, power was 
given to trustees to invest in real securities in Ireland unless 
such investment was expressly forbidden; but, where persons 

(^) Paterson’ sCompendiTim, sect 715 seded by the statutory power to invest 

M See Me Males'* Wtlh 27 Beav 679 real securities in any part of tbe United 
See the observations of Bacon, Kingdom given by the Law of 3Pro- 
Y -C , in Jte Mabm ly, Maberly v party Amendment Act, 1859, and is 
Mah&rly^ 33 Ch D at p 468 And now repealed by tbe Trust Investment 
aee Stuart v Stuart^ 3 Beav. 430 Act, 1889, sect 8, and Schedule 

(jr) This statute was virtually super- 
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under disability were interested, tlie sanction of the English 
Court of Chancery was req[uired to the investment. Orders under 
this Act were made hy Sir L Shadwell, V -0. (s), and by Lord 
Lyndhurst, 0 (a ) ; but other judges showed a marked reluctance 
to allow English trust funds to be invested on the security of 
Irish land (b) In one case, where an order was made under 
the Act, the trustees were strictly held responsible for loss 
occasioned by insufficiency of the value of the mortgaged pro- 
perty (c). 

By the Improvement of Land Act, 1864 (d)^ trustees, &o , 
directed or empowered to invest on real securities, may lend 
money on charges created under the Act or mortgages thereof 
But the Act, which came into operation on the 29th July, 1864, 
is apparently not retrospective so as to allow of the investment 
in such securities of trust moneys settled by instruments made 
before that date 

iii. — Statutory Powers of Trustees to invest on Debentures, &c. 
of Compames — ^Mortgages, debentures, and debenture stock of 
railway compames, water companies, and other pubho companies 
are not, generally speaking, real securities,’^ inasmuch as the 
holder has no right to the soil of the lands ac( 3 [uired by the 
company (e) 

By sect 1 of the Trustee Act, 1893 (re-enacting the repealed 
provisions of the Trust Investment Act, 1889 (/) ), the following 
limited power is given to trustees to invest in securities such as 
are above referred to : — 

A trustee may, unless expressly forbidden by the instrument (if 
any) creating the trust, invest any trust funds in his hands, whether 
at the time in a state of investment or not, in manner following, that 
is to say — 

(g) In the debenture or renteharge, or guaranteed or preference 
stock of any railway company in Great Britain or Ii eland 
incorporated by special Act of Parhament (y), and havmg 
during each of the ten years last past before the date of 


(z) J^renchi 7 Sim 510 Aitree v Sccwe, 9 Oh B 337, Blaker 

(a) Bxp Bawlet, 1 Ph 570 v Serts ^ JBssex Wateru^orJcs, 41 Oh 

{b) Stuart v Stumt^ 3 Beav 430, D 399, Be Bmket, Wtgnall v Farl, 

Be JS!%'iLpatnck^s Trusty 15 Jur 942 (1891) 1 Ch 682, and see Be Sharp, 

(c) Not ns Y TFnght, 14 Beav 291 Mteketty Sharp, 45 Oh I) 286 (puhhc 

27 & 28 Vict c 114, 8 60 company), JElver Boston, (1891) 1 Oh 

(e) Mant v Le%t'h, 15 Beav 524 , 501, 0 A (company incorporated by 

Mot titnot e v Mot timore, 4 De G- & J Act of Parhament) 

472 , Gatdner v London, Chatham and (/) 52 & 53 Viot c 32 

Bovet Eavl Cfe , Ir R 2 Oh A 201 , (y) See v Bot/ton, supta, 

L L 2 
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Trustee Act, 
1893, s 8 
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investment paid a dividend at tlie rate of not less than 
three per centum per annum on its ordinal y stock 

(i) In the debenture stock of any railway company in India, the 
inteiest on which IS paid or guaranteed by the Secretaiy 
of State m Council of India 

(1) In the debenture oi guaranteed or preference stock of any 
company in Great Eiitain or Ireland, established foi the 
supiily of water for piofit, and mcorpoiated by special Act 
of Parhament or by Boyal Charter, and having during each 
of the ten years last past before the date of investment 
]paid a dividend of not less than five pounds per centum 
on its ordinary stock ” 

Where trustees are empowered to invest on mortgages or 
debentures of railways or other companies, they may invest in 
dehenture stock (h) 

By sect 21 of the Settled Land Act, 1882 (?), capital money 
arising under the Act may be invested “ on the security of the 
bonds, mortgages, or debentures, or m the purchase of the 
debenture stock of any railway company in Great Britain or 
Ireland incorporated by special Act of Parliament, and having 
for ten years next before the date of investment paid a dividend 
on its ordinary stock or shares, with power to vary the invest- 
ment into or for any other such securities ” 

This enactment does not authoiize investment, under the 
powers of sect 27 of the Local Loans Act, 1875 (./), m deben- 
tures or debenture stock issued by a local authority under that 
Act (7t) 

The costs of investment are j)ayable out of the capital and not 
by the tenant for life (/) 

The Mortgage Debenture Act, 1865 {m), empowers trustees 
having a power to invest trust moneys in or upon the security 
of shares, stock, mortgages, bonds, or debentures of companies 
incorporated by or acting under the authority of an Act of 
Parliament, to invest such moneys on the security of mortgage 
debentures issued under and in accordance with the provisions 
of that Act. 

iv. — ^What kinds of Property form proper Mortgage Investments 
of Trust Moneys — Trustees, when investing on mortgage secu- 
rity, as when making any other investment, must not only 

{h) Ee Maehenmh Trusts, 23 Gh D 38 Oh D 455 
750 (?) Ee Maok&mi^B Tiuats^ 23 Oh D. 

(t) 45&4eVict 0 38 160, EeEmhmy^sTimts^'W N (1883) 

Ij) 38 & 39 Viot c 83 116 

[h) Ee Moiba^ ly v Mal&'ly, (m) 28 & 29 Viot. o 78, s 40. 
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invest in strict accoi dance with the terms of their power, hut chap sxtx 
must hold an even hand between the tenant for life and the 
lemainderman Applications are frequently made to trustees 
to change investments, so as to secure a higher rate of interest 
for the tenant for life ; but if they improperly accede to such 
requests, by investmg on a security which, from its speculative 
character or otherwise, is likely to cause loss to the remainder- 
man, and such loss actually occurs, they will be liable for the 
consequences, even though the security taken may literally fall 
within the range of investments permitted by the instrument 
creating the trust or by statutory enactment (n) On the other 
hand, trustees ought not unduly to favour the remainderman at 
the expense of the tenant for life They are bound to preserve 
the money for those entitled to the co) pus in remainder, but they 
are bound to invest it in such a way as will produce a reasonable 
income for those enjoying the income for the present (c). 

A power to invest on the security of freehold hereditaments 
will authorize a loan on a mortgage of freehold giound rents ; 
and in such a case the Court does not look only at the rents, 
but also at the buildings which are hable for the payment of 
them (jj)) 

Of course a power to invest on real securities does not justify estate 
a loan on the security of a life estate m freeholds coupled with ^ ^ 

a policy of assurance on the life of the borrower (q) ; for the 
policy which is the mam security for the repayment of the 
principal advanced is merely personal security, depending not 
only on the regular payment of the premiums, but on the 
solvency of the society by which the policy is issued 

The question whether turnpike bonds, debenture bonds issued 

1 I T IT DOndS, &0 

under special Acts of canal compames, harbour boards and the 
like, are ‘^real securities’’ has been raised in numerous oases, 
and particularly with reference to the provisions of the Mort- 
main Act(^), and the Mortmain and Charitable Trusts Act, 

1888 (s), which prohibited devises for charitable purposes of 
lands, tenements, or other hereditaments, corporeal or m- 
oorporeal, whatsoever.” The result appears to be that in each 


(n) Gooklurn v Teel^ 3 De G- F & J 
170 See Uaby v E%dehalgJi, 7 De G M 
&G 104,109, Stuart r Stuart, Z Be&r7 
430 

{o) JPer Cotton, L J , m WTt%teley v 
Zearoyd, 347, at p 360 

Ywlcety v, Evcms, 33 Beav 376 , 


3 NT R 286 See Re Reytm^s Settle^ 
ment Tiusts,jj R 7 Eq 463. 

(g') Lander t Weston, 3 Drew 389 , 
Ritisyerald y Fitzgerald, 6 Ir OR R, 
145 

(r) 9 Geo II c 26 

(s) 51 & 52 Viot c 42, 
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case the terms of the special Act authorizing the issue of the 
securities, and the wording of the particular instrument creating 
the security, must be looked at to see whether anything in the 
nature of land is included m the bond, or only the tolls, lents, 
and profits, as distinguished from, and independent of, the 
land (t) 

A power to invest trust moneys on real securities in Ire- 
land” has been held to authorize a loan on the security of 
leaseholds for lives perpetually renewable at a head-rent, this 
bemg a common tenme of land in Ireland (u) It is to be 
observed, however, that the power in that case also expressly 
authorized investment on leasehold securities Such tenure is 
now convertible by statutory grant into an estate in fee simple 
at a fee farm rent (ce) 

A power to invest on real securities does not authorize a 
mortgage on freehold land the value of which depends on 
fluctuations of trade or business {y). In Ite Wlnteley, WliiUley 
V Learoyd (s), the question was raised whether an mvestment of 
trust money on a mortgage of a freehold brickfield was within 
such a power Sir N Lindley, L J., said {a) that such a mortgage 
would be a real security within the power if the value of the 
land, apart from the particular trade carried on upon it, was 
sufficient to secure the sum advanced, but that a security of so 
hazardous a nature, though in one sense and to some extent a 
real security, was not a proper security for trust money ; it was 
not, in truth, a real security for any sum beyond the value of the 
land And Sir H Cotton, L J , expressed his opinion {h) that the 
mortgage of the land was undoubtedly a real security, and did 
not become less so because trade buildings and machinery were 
upon it, but his Lordship pointed out that, in this case, the 
security depended for its value on the particular trade carried 
on there, and on the value of the buildings and machinery which 
could only be used -for that particular business, and which was 
not reasonably available for other purposes. The Court of 


(^) See Rohimon v EoMmon, 1 De G 
M & G 247 , Holy ate v Jmmngs^ 24 
Beav 623 , Cavendish v Cavendish, 30 
Ch. D 227 , jRe Christmas, Martin v 
Jjooon, 33 Oh n 332 (where the pnn- 
qipal oases are reviewed) , Ite jDmid, 
BmUey v Boyal National Lifeboat 
Institution, 43 Ch D 27 
(t#) Maoleod v. AmesUy, 16 Beay. 
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(x) See 12 & 13 Viot c. 106, and 
31 & 32 Yict c 62 

[y) Stichney v Sewell, 1 My & Or 8. 
See Sti etton v Ashmall, 3 Drew 9 , 
Royds V Uoyds, 14 Beav 64 

iz) 33 Oh D 347 

(a) Ibid , at p, 366 

(b) Ibid,, atpp. 361, 362* 
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Appeal held that the trustees were liable to make good the loss chap xxix 
to the estate caused hy failure of the security, and this decision 
was affirmed by the House of Lords (c). 

So, also, caution should be exercised m lending trust money Public-house 
on mortgage of a public-house, especially if recently opened, 
where the value of the security depends on the renewal of the 
licence {d). 

Trustees should not, as a general rule, lend on the security of Unlet houses* 
unlet houses, especially if the mortgagor is a builder (e) But 
in a Scotch case it was said that the mere fact that buildings 
comprised in a mortgage were unfinished would not be material 
if due security was taken for their completion (/). 

So, also, cottage property let at weekly rents is not a proper 
security for trust moneys (g) 

Copyholds are a real security, and accordingly an mvestment Copyholds 
upon a mortgage of copyholds is withm a power to invest on 
real securities. 

Before the passing of the Trustee Act, 1888 (/z), trustees 
authorized by statute or by the terms of the trust instru- 
ment to invest on real securities, were not ]ustified in making 
an advance on the security of a long term of years, such secu- 
rities not answering to the description of ‘‘real securities ’’ (i) 

But by sect 9 of that Act, such investments were authorized Trustee Act, 
subject to the limitations therein mentioned This section is ’ 
now repealed, but re-enacted in identical terms by sect. 5 of the 
Trustee Act, 1893 (^), which enacts as follows . — 

‘‘A trustee having power to invest m real securities, unless Enlargement 
expressly foi bidden by the instrument creating the trust, may express 
invest and shall be deemed to have always had power to invest — ErrostmeL 

(a) On mortgage of property held for an unexpired term of not 

less than two hundred yeais, and not subject to a reserva- 
tion of rent greater than a shilhng a year, or to any right 
of redemption, oi to any condition foi le- entry, except for 
non-payment of rent , and 

(b) On any charge, or upon mortgage of any charge, made 

under the Improvement of Land Act, 1864,” 


(tf) Suh nom Learoy^ v. Whitehy^ 12 
App Oas 727 

[d) Budg&Y GummoWf'L E 7CIi A, 
719 

[e) SoeyY Green, W N (1884) 236 
See Smethmst v Hastings, 30 Oh D, 
490, Blyth v. FUdgaite^ (1891) 1 Oh. 
337. 

(/) F$r Lord Hersohell m Mae Vi 


Meeic, 14 App Oas 558, at p 571 
{g) Me Olive, Olive v Westerman, 34 
Oh D 70, 75 See Me Salmon, Fnest 
V VppUby, 42 Oh D. 351 
ih) 51 & 52 Viot 0 59 
\i) Me Boydde Settled JEstaies, 14 Oh 
D. 626 See Leigh v Leigh^ 56 L J. 
Oh 125, * 

(^) 56 & 57 Viot. e. 53. 
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It may be laid down as a general rule that an investment of 
trust moneys on a mortgage of leaseholds held for a short term 
and inoumhered with onerous covenants and clauses of forfeiture 
is, in the absence of express direction in the trust instrument, 
improper (Ic) There is the further ohjection to investments on 
such security that the lessee cannot generally procure produc- 
tion of his lessor^s title (7). 

It IS a breach of trust to lend trust money on personal security, 
unless such a mode of investment is clearly authorized by the 
terms of the trust instrument (m) Even an apparently absolute 
discretion in the trustees will not justify an investment on such 
security 

So a power to place out at interest “ as the trustees should 
see occasion,” was held not to authorize a loan on personal 
security (n ) . A discretionary power of investment can only he 
exercised subject to the control of the Court, where the trust is 
hemg administered by the Court (o) 

Where trustees of a settlement authorizing only investments 
in government or real securities, advanced part of the trust 
funds to a banking jSrm on a mortgage of bonds m which the 
bankers were obligees, the trustees were held liable for the loss 
caused by failure of the security (p) 

A power to lend on personal security ” may mean either on 
the security of personal property, or on the security of the 
borrower’s personal undertaking Where trustees of a marriage 
settlement, having a power to invest on ‘^real or personal” 
security, allowed trust money, which had been advanced prior 
to the marriage, to remam outstanding on the note of hand 
of the husband, the Court allowed the investment to he 
contmued until further order, on the husband executing to the 
trustees a bond for the amount of the loan (q) 

So where the words of a power in a will were “ heritable or 
personal” security, and it appeared that the testator had been 
used in his lifetime to lend money without security to one of 


(^) Towmnd v Tounend^ 1 Giff 201, 
211, Ca&ogan v 2 Drew 227, 

Puller V Kmght^ 6 Beav 209 , Pe 
Ckennell^ Jones v Chmnell, 8 CL. D 
492 

(^) Fost^ p 633 

(w) Solmes v J)# ing^ 2 Cox, 1 , 
W%tkes V Steward, G Coop 6 , Vigross 
V Pmjield, 3 Madd 62 , Phtlhpson v 
7 Hg*. 616, v JSoothf 


1 Drew 648 , Stgles v 6rag, 1 Man & 
Gr 423 

(n) Pocock V Eedtngton, 6 Ves 794 

(o) Bethell V Abraham, L R 17 
Eq 24 

(p) Pxp Cleaves, 8 De G M & G 
291 

(g-) Packard y Anderson, L R, 13 Eq 

608 , ^ 
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the persons whom he appointed a trustee of his will, Lord 
Thurlow allowed trust money to remain in the hands of the 
trustee at interest, without requiring a mortgage to he taken (r) 

But, as a general rule, it is a breach of trust for trustees who 
are empowered to lend on personal security to lend to one of 
themselves on his bond or personal undertaking ; such a security 
depends solely on the solvency of the borrower, with respect to 
which the settlor must be taken to rely upon the united vigilance 
of all the trustees (s) Nor will such a power authorize a loan 
of trust moneys to a tenant for life, whose consent is required 
to investments (t) 

But if the power expressly authorizes a loan to a trustee on 
personal security, the co-trustee wiU not be liable foi loss of the 
money advanced, m the absence of proof of misconduct on his 
part contributing to the loss (u) 

No reported case seems to go so far as to decide that a loan 
by trustees to one of themselves, if otherwise proper at the time 
of taking the security, as regards the nature and value of the 
mortgaged property, and in all other respects, and in the absence 
of subsequent misconduct or want of care on the part of the 
trustees, constitutes such a breach of trust as will of itself 
render the other trustees liable for loss to the trust fund through 
failure of the security and insolvency of the debtor But it is 
obvious that a loan to a co-trustee is objectionable and improper, 
inasmuch as the beneficiaries are entitled to have the unbiassed 
judgment of all the trustees as to the expediency of the proposed 
security; and such a loan places the borrowing trustee m a 
position in which his interest is hable to confiiot with his duty, 
and tends to put difl3.oulties in the way of the proper exercise by 
the other trustees of their rights and remedies as mortgagees ; 
moreover, it may happen that, by the death or the retirement of 
the other trustees, the borrowing trustee may be left m the 
inconsistent character of mortgagor and sole mortgagee The 
Court would certamly regard such a loan with the utmost 
jealousy (a?). 


(/) Tories V JSoss, 2 Bro C O 430 

( 5 ) Y WaXk&r^ 5 Euss 7 

See Stickney v S&well^ 1 My & Or 8 
(wheTe a mortgage was taken of pro- 
perty of inadequate value) , Franas y 
F rancis, 6 De Gr M AG- 108 (where 
trustees advanced money to a co- 
tmstee on mortgages of terms of 


years) , Westover v Chapman, 1 Coll 
177 

(^) Keays v Zane, Ir R 3 Eq 1 
(«^) Faddon v Richardson, 7 JDe G 
M AG 663 

(ar) Focock v Eeddington, 0 Yes, s»t 
p. 799, 
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A power to lend on personal security will not extend to a 
aeoommodation loan (y). 

Where a testator by his will authorizes his trustees to ler 
a sum of money on personal security, to a particular firm, it is 
breach of trust to continue the loan after a change takes plai 
m the members of the firm (s) 

Where a trust instrument authorizes investments on person 
security, and the trust is being administered by tbe Court, 
would seem that, though existing investments on such securii 
may be allowed to remain, future investments will be confine 
to such stocks, funds, and securities as are authorized for inves 
ment of cash under the control of the Court (a) , 

There seems to be no rule against lendmg trust money c 
the security of an undivided share or of a reversionary interes 
but in the latter case, care should be taken to ascertain tl 
present value of the reversion, and not to lend more than tl 
proper proportion of such value. 

It IS obvious that a power of sale is essential as a means 
rendering such securities available. Lendmg on the security 
an undivided share is open to the objection that it may le^ 
to difficulties arising from the complication of the rights ai 
interests of other persons with those of the lender And wii 
regard to a reversion, it must be borne in mind that such £ 
interest does not, till it falls into possession, yield any incom 
so that the mortgagee must in the mterim rely entirely on tl 
mortgagor’s covenant for payment of his interest 


Trastees V. — Precautions to be observed on Advancing Trust Moneys < 

Mortgage. — Trustees lendmg on mortgage should be careful 
m mo^aged acquire the legal estate m the mortgaged property {h) Th( 
are not justified in allowing trust « funds to be secured upon c 
equitable deposit of deeds with or without an undertalang 
execute a legal mortgage (c), 

Copybolds to If an advance is made on the security of copyholds, truste 
dere^^^" should not be content with a mere covenant to surrender, b 
should see that a surrender is actually made, thus entitling the 

{y) Zanystony Olhvmt,Gr Coop 33 (^) JVbrmv Wright y 14 Beav 3C 

(») Tuohm y Tucker v Tucker See Webb v Jonas. 39 Ob D, 660 
(No. 2), (1894) 3 Oh 429, C A (c) Webb v ZeOsamy IK 38 

(<*) JTolmes y, Moore, 2 MoU 328. Sw^eld v. Mlson, W. N. (1876) 26< 
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to be admitted whenever admittance may seem necessary or chap xxix 
expedient (d) 

Investment upon a second mortgage is a breach of trust (e), Second 
not only because the legal estate is not acquired, but also 
because the trustees will not be entitled to the title deeds 
and will be exposed to the risk of foreclosure or of a forced 
sale by the first mortgagee to redeem whom no funds may 
be available Second mortgagees are also exposed to the risk 
of tacking (/). 

By the Improvement of Land Act, 1864 (^), it is enacted that Trustees 
a rentcharge created under that Act is not to preclude trustees mortgage 
of money, with power to invest the same on mortgage, from 
investing on the security of land so charged, unless the terms of charges, 
the trust or power expressly prohibit an investment on security 
subject to any prior charge 

Charges under the Copyhold Acts (/?) having priority over — or charges 
existing incumbrances do not render it necessary for trustees to hoM Act?^" 
call in moneys already invested or previously charged, 

A sub-mortgage is apparently a proper security for trust Suh-mort- 
moneys, provided the trustees obtain the legal estate and aie 
put into a position to exercise the powers arising under the 
original mortgage ; they thus get the benefit of two several 
covenants for payment of the money («). 

Trustees are not justified, unless expressly authorized by the Contributory 
trust investment, in lending on a contributory mortgage, by 
taking a mortgage either in the names of themselves and other 
joint mortgagees, or in the name of a common trustee on behalf 
of all the mortgagees . both courses would result in the legal 
estate being vested not in the trustees alone, but either in 
them jointly with others or in a stranger, as the case might be; 
and might seriously hamper them m dealing with the security 
by sale or otherwise for the benefit of their cestuis que tru^t, and 
the latter course would violate the rule that trusts must not be 
delegated {k). 


(d) See Wyafi v Sherrattj 3 Beav 
498 

(e) Johnson Y Jiobinson, IQ Jm 256, 
Dr osier y Brereton, 15 Beav 222 , 
Bowler y Beynal^ 3 Mao & G 600 , 
hoc'kkmtY Reilly^ 1 De G & J 476 

(/) Seeasto taokm^,joo6^,Cbap LV 
sect u pp 1219 et seq 


(y) 27 & 28 Vict c 114, e 61 
(A) 15&16Viot 0 61, s 10, 21&22 
Vict 0 94, s 33 

(i) Smethwrst y 'Eastings^ 30 Ob D 
490 

{Je) Well Y Joms^ 39 Ch D 660 
See Be Massingbet d' s BettUment^ 63 

L T 296. 
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Where trustees have appropriated a specific security to ansv er 
a trust legacy, they aie not justified in realizing that secuiity and 
blending the proceeds with other trust funds hy investing them 
on mortgages to answer the legacy and also the interests of 
other cestiiis que ii mt (1) 

If a trustee mixes up trust funds with his own money so that 
the two cannot be accurately distinguished, he will he charged 
with the whole, except what he can prove to he his own (w). 

In the case of a sale hy trustees where, as is often advisable, 
part of the purchase-money is allowed to remain on mortgage, 
the trustees should he careful to take a legal mortgage for the 
money remaining unpaid ; hut they must not, unless expressly 
authorized so to do, hind themselves not to call in the mortgage 
before a specified time, for if the particular interest should 
determine before the period expires, the remainderman, if abso- 
lutely entitled, may call upon the trustee at once to pay over 
the principal (n) 

Trustees should not, as a rule, lend on mortgage without 
acquiring a power of sale in case of default Such powers were, 
till recently, inserted generally in mortgages, and are now im- 
pliedly imported into every mortgage deed unless expressly 
excluded (o) 

Powers of sale, however, were not usually inserted in, and 
might now have to he excluded from, mortgages of long terms 
of years created hy settlement or wiU for the purpose of 
raising portions, &o , which, in other respects, offer peculiar 
advantages for investment of trust moneys as usually offering 
ample security in point of value and as not being likely to he 
paid off (p) It has been held that it is not necessarily a 
breach of trust for a trustee to take a mortgage without a 
power of sale {g ) , and this decision might possibly he followed 
m the case of a mortgage of a portions term, though the statu- 
tory power of sale was excluded. 

A loan of the proceeds on mortgage, with a covenant by the 
mortgagor to replace a specified amount of stock instead of 

(Z) Jt$ W'alJcer, Waller v Walker y 69 627 

L J Oh 306 (o) U & 46 Viot c 41, s 19 

(m) Zupton V Whttey 15 Yes 432 , {p) Vaizey on Settlements, p 456 

Cookv Addison, 1 j R 7 Eq 466 (5^) FatrarT Barraclotighyl^m &G 

in) Violery v Bmns, 33 Beav 376. 231 , hut see Loclhart v keiUuy 1 

See also Mmt v Zeith, 15 Beav 624, G & J. 464. 
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repaying the cash advanced, is not a proper form of investment chap xxix 
of trust moneys (r) 

Trustees lending on mortgage should not part with the money Completion 
without being satisfied that the security has been executed and bef^rTrhe 
delivered over by the mortgagor. If trustees, instead of seeing money is paid 
themselves to the investment and the completion of the security, 
delegate that duty to their solicitor or agent, who misapplies the 
money, they will be liable to make good the loss to the trust 
estate (s) 

Trustees investing in debentures or debenture stock of mum- Loss of 
cipal corporations bought on the Stock Exchange may pay the tSou^^fraud 
money to the broker before receipt of the debentures or stock, broker 
and are not liable if he absconds with the money , but ap- 
parently the trustees would be liable, if they so parted with the 
money, knowing that the contract for a loan is to be made 
directly with the corporation (^) 

On completion of the security, trustees should be careful to Title deeds 
see that not only the mortgage deed, but all the documents of banded 
title relating to the mortgaged property, are handed over to 
them (u). 


vi. — ^Valuation of the Property. — Trustees, when investing on Inquiry mto 
mortgage security, must be careful to exercise proper discretion 
and caution m the choice of a particular security by satisfying 
themselves as to the sufiioienoy of the property m point of value, 
and by strictly investigating the title of the intendmg mort- 
gagor The burden of proof that the security is good lies upon 
the trustee ; and he should therefore be careful to preserve 
evidence of the propriety of the transaction. 

According to what was long the general understanding of the The “two- 
legal profession and the practice of the Court, a trustee was as^o TSae ' 
held not to be 3ustified in advancing money on property of 
permanent value (as freehold agricultural land) to the extent of 
two-thirds of the value of the property (y), but not more than 


(r) Whitney t Smithy L R 4 Oh A 
613 See Fell v J)e Winton, 2 De 
G- & J 18 , Bromley v Kelly ^ 39 L J 
Ch 274 

(«) Rowland v Witheide?i, 3 Mac & 
G 568 , Manhuiy^ Kirkbrand^ 3 Sim 
265 See Brondhurst v Balguy^ 1 Y 
0 C G 16 , Boetock v Floyei, L R. 
lEq 26 

(■f\ V Gaunt ^ 9 App Oas 1 


Thompson v Finch^ 8 Be G M & G. 
660 , Re Dewar, Dewar y Brooker, 64 
L J Oh 830 

{x) Stwkneyy Sewell, 1 My &Or 8, 
13 , Stretton v Askmall, 3 Brew 12 

(y) Stwknty v Sewell, sup , Madeod 
y Annesley, 16 Beav 600 , Ingle v 
Taitridgel^o 2), 34 Beav 411, Roddy 
y Williams, Z I &L 16, Smethursty 
JBCastings,^^ (jh B 490,498, Leaioydy, 
T«-, TO Pafi 727 733 
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half of the value if the property consisted of houses or build- 
ings (s) ; and much less if of buildings depending for their value 
on the trade carried on there (a ) . 

The “two-thirds rule/’ however, was not enfoiced with exact 
strictness (d) ; in applying the rule, the circumstances of the 
particular case might he taken into consideration (c) ; hut a 
trustee who disregards the rule takes upon himself great risk (d) 

The Trustee Act, 1888 (e), sect 4, relieved trustees from 
liahihty in respect of the proportion borne by the amount of 
the loan to the value of the property, provided they acted upon 
the report and under the advice of a surveyor or valuer, as pre- 
scribed by the Act, and that the amount of the loan did not 
exceed two thirds of the value of the property as stated in the 
report, whether the property was agricultural, or house, or other 
property on which the trustee might lawfully lend. 

This enactment is repealed, hut virtually re-enacted by the 
Trustee Act, 1893 (/), which enacts as follows • — 

Sect 8 — “ (t ) A trustee lending money on the security of any 
property on which he can lawfully lend shall not he chaigeable 
with breach of trust by leason only of the propoition borne by the 
amount of the loan to the value of the property at the time when 
the loan was made, piovided that it appears to the Court that in 
making the loan the trustee was acting upon a report as to the value 
of the propeity made by a person whom he reasonably believed to 
he an able practical surveyor or valuer instructed and employed 
independently of any owner of the property, whether such surveyor 
or valuer oairied on business in the locality wheie the property is 
situate or elsewhere, and that the amount of the loan does not 
exceed two equal thud parts of the value of the piopeity as stated 
in the report, and that the loan was made under the advice of the 
surveyor or valuer expressed in the report ’’ 

The requirements of this enactment, so as to entitle trustees 
to the protection thereby offered, seem to he as follows • — 

First, trustees intending to lend money on mortgage must 


(z) IWnsT Wright, 14 Boav 291, 
Streiton v Abhmall, 3 Drew 9 , jtfac- 
leod V AnnesJey, 16 Beav 600 , Budge 

V Gummoii, L E 7 Oh A 719, Boey 

V Grem, W N (1884) 236 , Fry v 
Tapson, 28 Oh D 268 

(fl) Sticlney v Seuell, 1 M.J & Or 
8 , Stratton v Askmall, supra , Boyds 

V Boyds, 14 Beav 54 , Budge v 
Gnmmow, sup , Leatoyd v Wh%teUy, 
12App Cas atp 733 

(5) Be Godfrey, Godfrey v Faulhner, 
23 Oh D 483 

(c) Be Olivet Olive v Westerman, 


84 Oh D at p 73 See Be Beanon, 
61 L T 692 

{(d) Be Salmon, Biiest v XTpplehy, 42 
Oh D 351, at pp 369, 370 

(«) 61 & 52 Vict 0 69 The Act 
applied as well to trusts created by 
mstrumeut executed before as to trusts 
created after the passing of the Act 
See sect 12 

(/) 56 &67Viot 0 63 This enact- 
ment IS retrospective, except where an 
action or proceeding was pending on. 
the 24th of December, 1888 See 
sect 8 (4) 
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cause a report as to the value of the property to be made by a cha.p xxix 
person whom they reasonably believe to be an able practical 
surveyor or valuer The Act of 1888 abrogated the former rule 
that the person employed as a valuer was one having local 
knowledge of the district where the property forming the 
proposed security was situated {g ) ; and the rule is now no 
longer in force under the present Act 

Secondly, the person appointed by the trustees to value the Choice of 
property must be appomted on their behalf, and must be one 
whom they personally have reason to believe to be an able 
practical surveyor or valuer (h) The trustees should not leave 
the choice of the valuer to their solicitor, for it is no part of a 
solicitor’s business to recommend a valuer {%) 

Thirdly, trustees cannot safely, under any circumstances, lend Valuer must 
on a valuation made for the mortgagor {1 ) ; or employ a valuer den^oF^^' 
who is in the employment of, or recommended by, the mtendmg Diortgagor 
mortgagor (/) The trustees should not do anything which 
might cause the valuer to be influenced by the mortgagor, as 
by introducing the valuer to the mortgagor for the purpose of 
negotiating as to remuneration {^n) The valuer’s fee should be 
paid in the first instance by the trustees, and should be repaid 
to them by the mortgagor The amount of the fee should not 
be made to depend upon the completion of the mortgage {n). 

Fourthly, the valuer must be instructed ” by the trustees, Valuer must 
and they should accordmgly inform the valuer that they are of for 

lending trust moneys, and that they do not desire to lend more 
than the proper proportion of the actual value of the property, 
and they should ask for a valuation which will enable them to 
]udge whether they are justified in lendmg th.e amount they 
propose to lend {p). A valuation made for another purpose, 
especially if comprising other property, would be clearly insuffi- 
cient to protect the trustees {p) The Act requires that, in 
order that the trustees may obtain the statutory protection, the 
advance shall be made under the advice of the surveyor or 


{g) See as to this rule, Budge t 
GurnmoiOj'Li R 7 Ch A 719, 

Tapson, 28 Oh D 268 

ih) Be Walker^ Walker v Walker 
(No 1), 59 L J Oh 386 
(^) 'V Tapson^ sup'i a 
\k) Walcott Y Lyons, 54 L T 786 
(^) Ifotrzs Y Wright, 14 Beav 307 , 
Mopgood Y Barkin, L R 11 Eq. 74 


{m) Be Bartington, Ba^t%ngton y 
Allen, 57 L T 654 

{n) Smith V Stoneham, W N (1886) 
178 

(o) Be Olwe, Olive y Westerman, 
34 Oh D 70, at p 73. 

ip) Be Walker, Walk&i v Walker, 
62 L T 449 



528 


01? MOETGAGEES — ^TEUSTEES OF SETTLEMENTS, ETC. 


CHAP yyTv 


Advice of 
valuer as to 
amount to be 
advanced 


Liability of 
valuer for 
misleading 
report 


ITeglect of 
solicitor to 
procure 
proper 
valuation 

Trustee must 
not be valuer 


Depreciation 
in value of 
mortgaged 
property. 


valuer expressed in tlie report ” ; it is obvious that the surveyor 
or valuer cannot properly be asked to give such advice, unless 
he is informed of the fact that it is proposed to make the advance 
out of trust moneys; it is therefore advisable, though not 
expressly required by the Act, that a statement that the 
surveyor or valuer was informed of this fact should appear on 
the face of the report 

Fifthly, the distinction formerly made as to what was a 
proper advance, according as the property was agricultural land, 
house property, or otherwise, is now done away with, and a uni- 
form proportion of advance to value is laid down which must 
not he exceeded in any case The report should therefore state 
the estimated value of the property forming the proposed security, 
and should expressly advise as to the amount which may be 
safely advanced upon the security, such amount not to exceed 
in any case two thirds of the value of the property as stated in 
the report Where trustees obtamed a report stating the esti- 
mated value of the property, but advising that the trustees 
might lend a larger proportion than two thirds of the value, it 
was held that the trustees, who made a larger advance aooord- 
mgly, were not protected by this Act {q) 

If a valuer is appointed and paid by trustees, and is informed 
of the purpose for which his valuation is required (r), but not 
otherwise (s), he will he held liable for reckless statements 
inducing a loan on a security which proves deficient 

A client lending on mortgage by the advice of his solicitor, 
has a right of action against him for neglecting to procure an 
independent valuation {t ) ; hut m the case of a trust mvestment 
this IS the right only of the trustees, not of the beneficiaries {ii)» 
Trustees must not appoint one of themselves to make a valua- 
tion of a proposed mortgage security {x). 

All the trustees must satisfy themselves as to the sufGloienoy 
of the security (y) 

Where trustees, actmg upon the advice of competent persons, 
and mthe bond fide exercise of their discretion as prudent men of 


{q) Me 8omeisei^ Somerset v Mm I 
Mouhtt, W N (1893) 66, 160, 0 A 
{r) Cmn v Wtkon^ 39 Oh D 39, 
Scholes V Srookj VT N (1891) 101 
(s) Ze Lievre and JDennes v Gould. 
(1893) 1 Q B 491, 

{t) Wood Y. Jones, T 651 


(m) Mae V Meel, 14 App Gas 558 
(ic) Mete^ $ V Lewes and Mast Gi instead 
Mail Co , 18 Oh D. 429, at p 439 (a 
case of a sal© under the Lands Clauses 
Act) 

{y) GfiiJithsY Loiter, 25 Beav 236. 
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business, advance trust money on tbe security of property, the ohap xxix 
cases seem to show that they will not be held hable for subse- ~ 
quent depreciation of the value of the property (s) And now, 
by the Trustee Act, 1893, Amendment Act, 1894 (^), ‘'‘A trustee 
shall not be liable for breach of trust by reason only of his con- 
tinuing to hold an investment which has ceased to be an invest- 
ment authorized by the instrument of trust or by the general 
law ” But this enactment is not retrospective (b) 

When property, on the security of which trust money has Duty of 
been advanced, falls in value, so that the mortgage debt comes such oTsea 
to exceed two-thirds of the actual value of the property, it is not 
absolutely their duty at once to call in the mortgage; they 
should, as a general rule, require the mortgagor to reduce the 
amount due upon the mortgage, or to give additional security 
for the total sum advanced ; and they may insist on calling m 
so much of the debt as is not covered by the security, though 
the tenant for life refuses the consent to change of investments 
required by the instrument creating the trust (c) But they 
have a discretion in the matter which they must exercise as 
prudent practical men with due regard to all the circumstances 
of the case, such as the solvency of the mortgagor, and the risk 
of the property being thrown on the hands of the trustees ; in 
such a case the trustees may, by summons under Ord LV 
rule 3 (g), without asking for administration, obtain the direc- 
tions of the Court as to what they ought to do as to calling in 
the mortgage {d). 

It would seem that where trust money has been invested on Advances for 
mortgage of property, which becomes depreciated in value, the S^^adequate 
trustees are justified in their discretion m making such further security 
advances out of the trust funds as may be necessary for main- 
tainmg or improving the mortgaged property, so as to secure 
the total amount advanced, and that they will not be liable if 
the result should disappoint their expectations ; but the burden 
of proof lies on the trustees to show that they exercised due 
caution and judgment (e) 

Trustees are not justified in calhng m money mvested on Trustees 

o ^ sliould not 

(z) ZeafOj/dv WhzteUi/, 12 Oas 560 BeQ!rhomtonv 
727 See Zudge v Gummow, L B 7 129, 137 

Ch A 719, Jde OUve^ Ohvey Westef- (d) Medlmd^ Mand r Medlandf 
man, 34 Oh D 70 41 Oh D 476 

(a) 67 Vict 0 10, s 4 {d} Golhmm v Inster, 20 Beav 356, 

ib) Ee Chapman, Coehs v Chapman, affirmed on other points, 7 Be G- M & 

(1896) 1 Oh 323, reversed on other G 634 See F^s^v Foster, h B 7H L 

points, (1896) 2 Oh 763, 0 A 318, Zessey Lloyd, Yf N (1883) 88 

(c) Hatrison v Thoseton, 4 Jur N. S 

VOL, I. — B, 


M M 
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good and sufficient mortgage security, unless there are reasonable 
grounds for apprehending that it wiU fall in value, or unless 
the money is required for the purposes of the trust, or unless 
the calling in of the mortgage is for the benefit of aU persons 
interested (/). 

A trustee is bound to call in money outstanding on personal 
security when called upon to do so by his cestuis qiie trust, with- 
out requiring any indemnity from them (g). Generally, how- 
ever, trustees are not bound to take proceedings at their own 
expense, and without an indemnity from their cesfms que trust, 
to recover trust properly {h) In such a case, if the trustees 
refuse to sue, the cestms que trust may obtain leave to sue in the 
names of the trustees ( 2 ). 

Where a tenant for hfe and remaindermen are entitled to an 
outstanding mortgage debt and arrears of interest, and the secu- 
rity realizes less than sufficient to pay the principal and interest m 
full, the amount, when received, must he apportioned (7t). 

It is to he observed that the protection afforded by the Act 
of 1893 (like the repealed Act of 1888) does not absolutely free 
from liability trustees from lending money upon the security of 
piopeity, provided they comply with the statutory requirements, 
but only enacts that they shall not be “ chargeable with a breach 
of trust by reason only of the proportion borne by the amount 
of the loan to the value of such property at the tune the loan 
was made ’’ The statute will not protect trustees from hahihty 
if the security is ‘^one of a class which is attended with 
hazard (7) The protection of the statute, provided its require- 
ments are complied with, would appear to be complete ; but the 
security must he, m other respects, one upon which trustees 
would have been justified m advancing money accordmg to the 
principles of law hitherto recognized 


Liability for With regard to the liability of a trustee who advances more 
oTmprop^OT ^ than the proper proportion, having regard to the value of the 
inyestments. property, the Trustee Act, 1893, s 9 (re-enacting sect 6 of the 
repealed Act of 1888), enacts as follows : — 


< ‘ ( 1 ) Where a trustee improperly advances trust money on a mort- 

(/) SomY Zord Dmtmoufh,7YeB ( 4 ) Metcherr Fletoher, 4 Ha 67 

160, Orrr Ffewton, ^ Ocm, 211 ^ Ames {k) Wilkinson v Dummy 23 Beav 

V. Farkmsmy 7 Beav 379, 383, Dohm- 469 , Dari of GhesterfeWs Tiusts, 24 

son V Ztohinson, 1 He Cr M. & <3* 247, Oh I) 643 , Me Foster* Zloyd v Oarr* 

263 46 Ch D 629 

KiflyY Mask, 3Y &0 Ex 296 if) Fer Stirlmg, J , m Dlyth v Flad- 
(h) Annesley v Simeony 4 Madd gaUy (1891) 1 Oh. 337, at p 354 See 

390 , TredJxdl y, MedOmott, 36 W*. E Fe Salmon* Fnest v Dnplehy* 42 Ch 
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gage security, wiiioli would, at the tune of the investment, be a proper osir ssix 

investment in all respects for a smaller sum than is actually advanced 

thereon, the security shall be deemed an authorized investment for 
the smaller sum, and the trustee shall only be liable to make good 
the sum advanced m excess thereof with interest 

“ (2 ) This section applies to investments made as well before as 
after the commencement of this Act, except where an action or other 
proceeding was pending with reference thereto, on the 24th day of 
December, 1888 ” 

A trustee will not be protected by this section from liability 
for breach of trust, unless the investment was proper in all 
respects, except as regards value, at the time when the money 
was advanced {m) 

A retiring trustee does not, by transferring to new trustees a Liability of 
moitgage on which he has lent a larger sum than was justifiable, 
free himself from habihty to be sued by the cestui que trust for 
any loss arising on a sale by the new trustees under their power 
as mortgagees, if fairly conducted ; for the sale is under the 
power which the retiring trustee himself has given to the new 
trustees, by transferring the mortgage to them {n) 


vii. — Investigation of Title to the Property — The Trustee Title 
Act, 1893, s 8 (3), re-enacting the provisions of the Trustee 
Act, 1888, s- 3 (3), which are repeated for the purpose of con- 
solidation, enacts as follows — 

A trustee shall not be char'geable with breach of trust only upon Aeoeptance of 
the ground that in ei^ecting the purchase of or in lending money short title 
upon the security of any property, he has accepted a shoiter title 
than the title which a purchaser is, in the absence of a special con- 
tiact, entitled to require, if, m the opimon of the Court, the title 
accepted be such as a person acting with prudence and caution would 
have accepted ” 

Formerly, trustees lending on mortgage could not with safety 
dispense with requinng a title going hack less than forty 
years (o) Even now they may only accept a shorter title if 
they act with due prudence and caution, a matter which depends 
on the oiroumstances of each particular case It is conceived 
that they should not accept a title commencing at a recent date, 
unless the property belongs to, or has lately been acquired from, 
persons of assured position 

W He Waller, Walker v Waller, Oh D 351, 371, 0 A 
69 L J*. Cb 386 {o)S^epGoveinoisofOhusc^sEospifal, 

(«) Me Salmon, Fnest v TJpplehy 42 2 H & M 166 

mm2 
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In every case the title should he carefully investigated, other- 
wise the trustees will he responsihle if, through a defect in title, 
the security fails wholly or in part (j)} The investigation of 
title IS, however, within the ordinary scope of a solicitor’s 
business, and it would seem clear that if a trustee acting bond fide 
under his solicitor’s advice accepts a defective title, he will he 
protected (^) 

It is clearly necessary and proper for trustees, when proposing 
to mvest trust money on mortgage security, for the protection 
both of themselves and their beneficiaries, to consult a solicitor 
with regard to the sufficiency in value and soundness of title of 
the property intended to he comprised in the security The 
rule is thus stated by Stirling, J (r) . — trustee cannot 
delegate the execution of the trust All that he is entitled to 
do IS to avail himself of the services of otheis wherever such 
employment is according to the usual course of business (s) It 
is, therefore, the duty of a solicitor not so much himself to form 
or express an opinion on the value of the pioperty offered to a 
tiustee as security for an advance (though the law does not 
prevent him from so doing if he thinks fit), as to see that the 
trustee has before him the proper materials for forming a judg- 
ment of his own He ought, therefore, to see not only that the 
trustee has before him proper valuations of the property, but 
that he is made acquainted with any facts known to the solicitor, 
and not appearing by the valuations, which may afiect the value 
of the property, and that his attention is directed to any rules 
laid down by the Courts for the guidance of trustees with refer- 
ence to such matters ” 

In mvesting trust moneys on mortgage, it is not unusual for 
trustees to employ the sohcitor who acts for the mortgagor. 
This practice is, however, open to objection, both because of the 
inconvenience which may arise from the doctnne of implied 
notice, and because there is, in such a ease, a conflict of duties 
on the part of the solicitor that he cannot adequately represent 
the interests of both lender and borrower (if) A solicitor who 
acts for both parties must not disclose to the proposed mortgagee 
any defect which he may find in the borrower’s title (w), though 

(p) Lockhart v Reilly ^ 1 De G & J («) See Learoyd v WhvteUy. 12 App 
464 Oas atp 734 

(?) See^j^r Lmdley, L J ^vsxSpoxght (^) Lewia on Trusts (9tli ed ), 373, 
V 22 011 D at p 761 , and citing Wwung v Wanng, 3 Ir Oil E. 

per Cotton, L J , in Whtteley, Wh%U- 331, 336 

% v Learoyd, 33 011 D atp 350 (w) Taylor y BlacMow.Z'Bms N.O. 

(r) Blyth V. Bhdgcde, (1891) 1 OE. 235 
337, atp. 360. 
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no doubt he would be justified, and indeed bound, to advise the chap sxix 
mortgagee not to make the advance It has been said that to 
employ the mortgagor’s solicitor, though not absolutely amount- 
ing to a breach of trust, requires the trustee who does so to take 
additional precautions , and, in the case referred to, the trustee 
was held liable for the fraud of the sohoitor (v). 

Trustees will be held liable for loss to the estate if they waive Waiving 
any material defect in the mortgagor’s title (w) ^ ® 

If a further advance is made upon the security of property Fresli mves- 
comprised in the security for the original loan, the subsequent 
title should be produced and mvestigated, so as to ascertain that advance 
there have been no mtermediate dealmgs with the property, 
which might rank in priority to the further advance on the 
ground of implied notice {cc) 

By sect 8 (2) of the Trustee Act, 1893, re-enacting sect 3 (2) Lessor’s title 
of the Trustee Act, 1888 (which is repealed), it is enacted . — 

A trustee lending money on the security of any leasehold pro- 
perty shall not be chargeable with breach of trust only upon the 
ground that in making such loan he dispensed wholly or partly 
with the production or investigation of the lessor’s title ” 

Before the passing of the Act of 1888, trustees lending on 
leasehold security were bound to see thatiliey acquired a market- 
able title, and accordingly could not waive their right to pro- 
duction of the lessor’s title Even now it would not be prudent 
for trustees to lend money on the security of a recently-granted 
lease, unless the title to the freehold is well known, or unless the 
title thereto is produced. 

viii. — General Protection of Trustees — ^The Judicial Trustees Jurisdiction 

Act, 1896 {y), after giving power to the Court to appoint a 

ludicial trustee, enacts as follows — breach of 

trust 

Sect 3 ‘‘(1) If it appears to the Court that a trustee, whether 
apponJ:ed under this Act or not, is or may be personally hable for 
any breach of trust, whether the transaction alleged to be a breach 
of trust occurred before or after the passing of this Act, but has 
acted honestly and reasonably, and ought fauly to be excused for 
the breach of trust, and for omittmg to obtain liie directions of the 
Court in the matter m which he committed such breach, then the 
Court may reheve the trustee, either wholly or partly, from personal 
liability for the same 

(2) This section shall come into operation at the passing of this 
Act” 


(v) Sutton V Jftlderst L R 12 Eq 
373, at p 377 See JF^ler v Fylerj 3 
Beav 560 

{w) JSastem Counties Fail Go v 
5 H L € 331, 3S3, 


(iu) JBCopgood v Farlfnn^ L R 11 Eq 
74 

{y) 69 & 60 Vict o 35 See Fe 
Turner i Barker v Tovmy^ (1897) 1 

m. 
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ix. — ^As to tile proper Forms of Mortgages to Trustees and of Trans- 
fers thereof. — If a mortgagor paid off a mortgage debt, having 
notice that it was trust money, it was a settled rule of equity that 
he was bound m equity to see to its application, unless he was 
expressly or impliedly exempted from that obligation ; but inas- 
much as all trustees have now a statutory power to give receipts 
for funds belonging to them as such, so as to exonerate the 
person paying the same from seeing to the application thereof (s), 
the obligation referred to cannot now arise 

Even so, however, a difficulty still occurs from the necessity 
of producing the settlement or wiU creating the trust to prove 
the faoty and of engrafting the proof on the title, to satisfy an 
assignee of the mortgage, as well as future purchasers To 
obviate this latter inconvenience, the better practice is foi the 
mortgagor to execute a mortgage to the executors, or trustees, 
without putting notice of the trust on the mortgage, and then 
for the executors or trustees to execute a separate declaration of 
their trust Td, meet the former, it is advisable not to give the 
mortgagor notice'^of the fact of the money being in trust. 

But there is a further rule in equity, viz , that if two or more 
persons advance their^^wn moneys on mortgage, whether in 
equal proportions 6r not, and the mortgage is limited to them 
so as to create a join^k tenancy at law, nevertheless, in equity, 
they shall be considere<^s tenants in common, and there shall 
be no survivorship betwe^ them The consequence is, that if a 
mortgage is made to two or^ore persons without notice of the 
trust on the face of the deed,Vo that they appear to have made 
advances of their proper moneyte^ and if one of them die before 
the mortgage money is paid off , oiN concurrence of the executor 
or administrator of the deceased mortgagee becomes necessary 
m the discharge The contrary wasfeSd in one case (a), but it 
cannot be supported (5) This mconwnienoe has given rise to 
the practice of expressly stating the^ the money advanced 
belongs to the persons advancing it (Vaming them, but not 
describing them as trustees) on a jomt ai^count (c). 

By the Conveyancing and Law of Property Act, 1881 {d), the 
effect of an advance on joint account is stated in sect 61, 


Sub-sect. (1 ) Where m a mortgage, or an obhgation for pay- 
ment of money, or a transfer of a mortgage or of such an obhga- 

(a) 56 & 57 Viot. c 53, s 20 , see See SUeds v SMs, 22 Q B D 537, 
mU, p 420 641 

{a) JBraster v Hudson, 9 Sun. 1 (e) See JECtnd v Foole, IK 383, 

(5) Vtokm V, GmeU, 1 Beav. 529, (d) 44 & 46 Vict. o, 41 
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tion, tlie sum, or any part of tlie sum, advanced or owing is chap xxix 

expressed to be advanced by or owing to more persons than one 

out of money, or as money, belonging to them on a joint account, 

or a mortgage, or sucb an obligation, or sucb a transfer is made to 

more persons tban one, jointly, and not in shares, the mortgage 

money, or other money, or money’s worth for the time being due to 

those persons on the mortgage or obligation, shall be deemed to be 

and remain money or money’s worth belonging to those persons on 

a joint account, as between them and the mortgagor or obligoi , 

and the receipt in writmg of the survivors or last survivor of them, 

or of the personal representatives of the last survivor, shall be a 

complete discharge for all money or money’s worth for the time 

being due notwithstanding any notice to the payer of a severance of 

the joint account ” 

The joint receipt clause formerly in use was binding on the Joint receipt 
mortgagees, although they did not execute the mortgage deed ; 
and the same rule would clearly apply to a statutory declaration 
as to joint account. 

This section applies only if and as far as a contrary intention Application 
I *1 r T ^ i . j. j* j ci til© section 

is not expressed in the mortgage, or obligation, or transfer, and 
shall have effect subject to the terms of the mortgage, or obliga- 
tion, or transfer, and to the provisions therein contained, and 
applies only to a mortgage, or obligation, or transfer made after 
the commencement of the Act (e). 

The question whether several mortgagees are to take as joint Contiary 
tenants or as tenants in common is one oi intention, and, not- 
withstanding the insertion of a joint account clause, evidence is 
admissible to show that the mortgagees are %ntitled to the 
mortgage money as tenants in common (/) 

Although the adoption of the course above recommended 
obviates all inconvenience on payment off of the mortgage debt, change of 
or on transfer of the security before any change of trustees 
occurs, a difficulty must necessarily arise when the mortgage 
has to be transferred on an appointment of new trustees The 
deed of transfer should be separate from, but executed contem- 
poraneously with, the deed appointing the new trustee (y). 

Various expedients have been used to avoid disclosing the 
trust by the deed of transfer so as to put notice of the trust on 
the title Some conveyancers introduce a declaration that the 
mortgagees are trustees, and have no beneficial interest, con- 
ceiving that this affirmation, which refers to no specific trust, 
would not render it incumbent on any person paying off the 

(e) See sect 61, sub-sects (2), (3) (g) See Fowht v Beymly 3 Mao, 4 

(/) Ee JaeJcsm^ Sfmth v, Siithorpef G, 500, 607 
U Oh. P. 732. 
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ix, — As to tie proper Eorms of Mortgages to Trustees and of Trans- 
fers thereof. — If a mortgagor paid off a mortgage debt, liaving 
notice that it was trust money, it was a settled rule of equity that 
he was bound m equity to see to its application, unless he was 
expressly or impliedly exempted from that obligation , but inas- 
much as all trustees have now a statutory power to give leceipts 
for funds belonging to them as such, so as to exonerate the 
person paying the same from seeing to the application thereof (z), 
the obligation referred to cannot now arise 

Even so, however, a difficulty still occurs from the necessity 
of producing the settlement or will creatmg the trust to prove 
the fact,, and of engrafting the proof on the title, to satisfy an 
assignee of the mortgage, as well as future purchasers To 
obviate this latter moonvenienoe, the better practice is for the 
mortgagor to execute a mortgage to the executors, or trustees, 
without putting notice of the trust on the mortgage, and then 
for the executors or trustees to execute a separate declaration of 
their trust. meet the former, it is advisable not to give the 
mortgagor notice\>f the fact of the money being in trust 

But there is a fuller rule in equity, viz , that if two or more 
persons advance thenN^wn moneys on mortgage, whether in 
equal proportions dr not, and the mortgage is limited to them 
so as to create a joinlt tenancy at law, nevertheless, in equity, 
they shall be considereerv^s tenants in common, and there shall 
be no survivorship betwe^them. The consequence is, that if a 
mortgage is made to two o:^^ore persons without notice of the 
trust on the face of the deed,^o that they appear to have made 
advances of their proper monew> and if one of them die before 
the mortgage money is paid off, concurrence of the executor 
or administrator of the deceased mtor^gee becomes necessary 
in the discharge. The contrary was\Eeld in one case {a)^ but it 
cannot be supported {b). This inconwnience has given rise to 
the practice of expressly stating thM the money advanced 
belongs to tbe persons advancing it (Vaming them, but not 
describing them as trustees) on a jomt account ’’ (c) 

By the Oonveyanoing and Law of Property Act, 1881 {d)^ the 
effect of an advance on joint account is stated in sect 61, 


Suh-seot. (1 ) ‘‘Where m a mortgage, or an obligation for pay- 
ment of money, or a transfer of a mortgage or of such an obhga- | 

(«) 56 & 67 Vict. o 63, s. 20 , see See Steeds v iSteeds, 22 Q B D 637, 
p 420 641 

(j) V. Mudson, 0 Sim. 1 (p) See Mnd v JPools, IK &J 383, 

(6) FutXim V. 1 Beav 629. (d) 44 & 46 Vxot. c. 41 
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tion, the sum, or any part of the sum, advanced or owing is chap xxix 

expressed to he advanced by or owing to more persons than one 

out of money, or as money, belonging to them on a joint account, 

or a mortgage, or such an obligation, or such a transfei is made to 

more persons than one, jointly, and not in shares, the mortgage 

money, or other money, or money’s worth for the time being due to 

those persons on the mortgage or obligation, shall be deemed to be 

and remain money or money’s worth belonging to those persons on 

a joint account, as between them and the mortgagor or obligoi , 

and the receipt in writing of the survivors or last survivor of them, 

or of the peisonal lepresentatives of the last survivor, shall be a 

complete discharge for all money or money’s worth foi the time 

being due notwithstanding any notice to the payer of a severance of 

the joint account ” 

The joint receipt clause formerly in use was binding on the Joint leccipt 
mortgagees, although they did not execute the mortgage deed ; 
and the same rule would clearly apply to a statutory declaration 
as to joint account. 

This section applies only if and as far as a contrary intention Appheation 
IS not expressed in the mortgage, or obligation, or transfer, and 
shall have effect subject to the terms of the mortgage, or obliga- 
tion, or transfer, and to the provisions therein contained, and 
applies only to a mortgage, or obligation, or transfer made after 
the commencement of the Act {e). 

The question whether several mortgagees are to take as joint Oontiaiy 
tenants or as tenants in common is one of intention, and, not- 
withstanding the insertion of a joint account clause, evidence is 
admissible to show that the mortgagees are Entitled to the 
mortgage money as tenants m common (/). 

Although the adoption of the course above recommended 
obviates all inconvemenoe on payment off of the mortgage debt, change of 
or on transfer of the security before any change of trustees trustees 
occurs, a difficulty must necessarily arise when the mortgage 
has to be transferred on an appointment of new trustees The 
deed of transfer should be separate from, but executed contem- 
poraneously with, the deed appointmg the new trustee (y) 

Various expedients have been used to avoid disclosmg the 
trust by the deed of transfer so as to put notice of the trust on 
the title Some conveyancers introduce a declaration that the 
mortgagees are trustees, and have no beneficial interest, con- 
ceiving that this affirmation, which refers to no specific trust, 
would not render it mcumbent on any person paying off the 

(e) See sect 61, suh-seots (2), (3) (y) See JFowUt v 3 Mac 

{/) JS,e Jackson. Smith v, Sibihorpe. G, 600, 607, 

34 0h-P 732, 
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mortgage, to inquire mto tlie nature of the trust (Ji ) ; but 
having regard to the doctrine of constructive notice, it would 
clearly he unsafe to rely upon this expedient m practice {%). 
Others recite that the amount of the loan has been paid by the 
continumg and new trustees to the old trustees, a course open to 
the objection that the recital is at variance with fact. Others 
recite that the new and continuing trustees have become entitled 
to the amount of the loan and the securities for the same, and 
have required the transfer of the mortgage accordingly But 
the fact that no consideration is mentioned for the transfer, is 
such as to create suspicion, and it is not clear that a subsequent 
purchaser would not he entitled to inqxure how it was that the 
transferees became entitled to the mortgage moneys The best 
method is to recite in the transfer that the old trustees are 
trustees of the moneys for the continuing and new trustees, to 
whom the moneys belong on a joint account, and who are 
desirous of having the securities for the same vested in them. 
This method is recommended by Mr Lewin (see Lewin on 
Trusts, 9th ed , p 367), and has been judicially approved by 
Pearson, J., as affording a protection to purchasers against any 
trusts affecting the property {1) 

By the 34th section of the Conveyancing and Law of Pro- 
perty Act, 1881 {1), it was provided that, on the appointment of 
a new trustee of a settlement or will made by deed after the 
31st of December, 1881, the trust property, with certain excep- 
tions, might be effectually vested in the new and continuing 
trustees by means of a vesting declaration This section was 
repealed by the Trustee Act, 1893 (w), hut re-enacted by sect 12 
of that Act. 

But this enactment does not extend to land conveyed by way 
of mortgage for securing money subject to the trust, nor to any 
share, stock, annuity, or property transferable only in the hooks 
of a company or body, or in manner directed by or under Act of 
Parliament A transfer of a legal mortgage of land must, therefore, 
still be effected by way of conveyance of the land to the trans- 
feree. And in the case of shares, stock, &o , the transfer must 
be according to the mode prescribed by the Companies Acts or 
other statute applicable to the particular case. 

Where, however, the mortgaged land was not conveyed 


{h) See Byth & Jana ConT (3rd iJc) Be JECarman and XFxhridge Bail 
ed ) vol VI p 381 Oo , 24 Oh D at p 726 

(t) See Jmee v, Bmxth, 1 Bh 244 , (0 44 & 45 Vict o 41. 

Bndgman t. QxXlt 24 B^v 3(^6. 56 & 57 Vict. o 63, fi. 61, 



POWER TO INVEST ON AND HOLD MORTGAGES. 


537 


originally, a vesting declaration will be sufficient to pass the chap xsix 
estate therein So, where a memorandum accompanying a 
deposit of deeds by way of mortgage contained a declaration 
by the mortgagor of trust of the legal estate , and the mort- 
gagee appointed new trustees , it was held that a vesting 
declaration by the mortgagee in the deed of appointment 
operated under sect, 12 of the Act of 1893, to vest the legal 
estate in the trustees {mm) 

Where a conveyance of mortgaged land is not obtainable Vestmg 
on an appointment of a new trustee, a vestmg order may 
generally be obtained which will have the same eflEeet as if all 
proper conveyances of the land had been executed by all neces- 
sary parties {n) 

Where mortgages are taken by trustees, succession duty will Succession 
not be payable on the death of one trustee ; such accruer by 
survivorship will not be deemed a succession, mortgages being 
personal estate, and not within sect. 42 (d) 

— 4 — 

Section II 

Of Mortgages to Trustees of Charities. 

i. — Of the Power of Charity Trustees to invest in or hold Eeal Old Mortmain 
Securities under the Old Law — ^By sect 1 of the Mortmain Act, 

9 Geo II c 36, s. 1 (a), all grants, transfers, and conveyances 
of lands or hereditaments, corporeal or incorporeal,* and all 
charges or incumbrances thereon, m trust or for the benefit of 
any charitable use, were rendered void unless made m accordance 
with certam prescribed formahties and conditions, and unless 
the deed was made to take efEect in possession and without any 
condition for the benefit of the grantor The efEect of this 
enactment was to render it incompetent for any corporation or 
trustees to invest charitable funds under their control on mort- 
gage of lands except imder the special provisions of some Act of 
Parliament or under hcence from the Crown 

An exception from the operation of this enactment was by Exception 
this Act made m favour of the Universities of Oxford and 
Cambridge and the colleges therein, and also the Colleges of &o. 

Eton, Wmohester and Westminster {p) ; and the exception 

(mm) London and County JBmlc%ng Go (o) Repealed and virtually re- enacted 

V Goddard, W N (1897) 18 by the statute 61 & 52 Vict o 42 

{n) 66 & 67 Viot o 53, ss 26 to 40 {p) 9 Geo II c 36, s 4 , 61 & 62 

See Se Samson's W N, Viot c, 42, s 7, 

(1883) 3L 
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has heea extended hy subsequent statutes in favour of other 
institutions {q). 

By 33 & 34 Viot e 34, s 1, all corporations and trustees in 
the United Kingdom, holding moneys in trust for any public 
or charitable puiposes, may invest such moneys on any real 
security (which includes legal and equitable mortgages and 
charges upon lands or hereditaments of any tenure, or upon any 
estate or interest therein, or any charge or incumbrance thereon), 
authorized by or consistent with the trusts on which such 
moneys are held, without being deemed thereby to have ac- 
quired or become possessed of land within the meaning of the 
Mortmain Laws, or of any prohibition or restraint against the 
holding of land m any charter or Act of Parliament; and 
no contract for or conveyance of any interest in land, made bond 
fide for the purpose only of such security, shall be deemed void 
by reason of non-compliance with 9 Geo II c 36 

Even before the passing of this Act, it was held that a pro- 
viso for redemption was not ‘‘ a condition for the benefit of the 
grantor ” within the Mortmam Acts (r). 

Where the trust deeds of certain Methodist chapels contained 
powers of raising money for purposes of the trusts by mortgage, 
it was held that any of the trustees of the chapels might advance 
money on such mortgages and might exercise all the rights and 
remedies of mortgagees as against the trust estates {s) 

The statute 9 Geo II c 36 is now repealed by the Mortmain 
and Charitable Uses Act, 1888 ifi)^ which, however, imposes on 
dispositions of interests in land for the benefit of charities 
restrictions similar to those imposed by the repealed Act, 

A licence in mortmain or an Act of Parhament dispensing 
with such licence, though it enables a charity to take and hold 
land, does not enable a donor to give property to the chanty 
which he could not otherwise give (w). 

As regards testamentary dispositions m favour of chanty, the 
efiect of the statutory restnctions is* that mortgages on land or 
any interest therem could not, prior to the 5th August, 1891, 
be made the subject of a bequest to charities or placed in 
mortmain. 


(g-J Doe V ScmhinSf 2 Q B. 212 
(y) See tlxese statutes collected, Bytli 
& Jarm Oouv (4tli ed ) vol iv p 23, 
notes 

(«) Att V Sardy^ 1 Sun. N S. 
338 

{t) 51 & 52 Viot o 42, 


(w) Mogg v DCodges^ 2 Ves Sen 52 
See British Museum v White, 2 S & 
St 594 , Mobinson v London Mospital, 
10 Ha 19, 24 ; Nether sole v Indigent 
Blind School, L. R 11 Eq 1 , Chester 

V Chester, L R 12 Eq 444 ; Luoraft 

V Bndham, 6 011 D 205 , Webster v, 
Southey, 31 Ok B 9, 22. 
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All morigagesj including arrears of interest tliereon, ■were cnAp xsix 
within the mischief of the Mortmain Acts («?) , also money 
secured by judgment {tc)^ and money bequeathed to pay off an 
equitable charge on land (<??), and money arising from the sale 
of partnership real estate {y ) ; if not an interest in land, it is 
a direct charge thereon (y) So the lien of a vendor for his 
purchase-money (s), a bond with a deposit of title deeds (a), 
and a premium on a lease unpaid, is a lien on the leasehold, and 
within the Mortmain Acts (5) . m fact any device by which land 
may be reached is void ; thus a covenant that executors should 
pay a sum of money for chanties, is within the Acts so far as 
relates to chattels real (<?). 

But where a person entitled to a sum under a covenant by 
her husband, declared by deed charitable trusts of the money, 
the trust was held vahd, although the money could only be paid 
by calling in a mortgage of realty {d) 

Many securities, not strictly mortgages of land, were issued 
under statutory powers by companies and corporations possessed ' 
of land, by which the undertaking and the rates and tolls 
thereof were charged, and it was contended that they constituted 
such an interest in land as to bring them within the Mortmain 
Acts. 

It had been held that shares in such a company or corporation 
did not fall within the statute, on the ground that the holder 
had no direct right to any part of the rates or tolls, only a share 
in the profits {e) 

Instead of applying the same broad principle to the bonds Debentures 
and debentures of such companies and corporations, the Courts 
drew nice distinctions from the form of the securities, and 
attempted to reconcile the confiioting cases It was thus doubt- 
ful how far mortgages, or debentures, or debenture stock, or 
assignments of tolls, or rates of railways, or other companies, 
were within the Acts In some oases they had been held to be 


{«?) J.U -Gm V Sen 

44 , Jeffnes t Alexander ^ 8 H L 0 
694 See Fox v LoivndSf L R 19 Eq 
456 

{w) GolUnson v Fatei, 2 R & My 
344 

{x) WaterlmmY 2 Sim 162 

(y) Brook Y Badleifi L R 3 Oh 
A 672, AshmithY Munn, 16 Oil D 
363, 370, C A 

{z) MarnsonY -STmtsow, 1 E &My 

71 . 


(«) See note («?), ante, p 358 
(i) ShephemdY Beethamy 6 Oh D 
597 

(o) JeffrusY Alexander y 8 H L 0 
694 

if) Be BohsoHy Fmley y Landson, 19 
Oh D 156, 0 A , jRe Wafts, Comfoyd 
Y Flhotf, 29 Oh D 947, C A 

{$) Myets Y Bengal, 2 De G M & 
G 699, BeLangham^s Tnists, 10 Ha, 
446 
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withm it, and void (/) In otTiers they had been hold not to bo 
void {g) 

A solution was found in the case of Gardner v London^ 
Chatham and Dover Railway Co, (7^), by which it was decided 
that a mortgage debenture made by a railway company in the 
form given m Schedule 0 of the Companies Clauses Consolida- 
tion Act, 1845 (^), does not give the debenture holder a specific 
charge upon the surplus lands of the company, or the proceeds 
of the sale of them, so as to entitle him to an order for a 
receiver of the sale moneys or interim rents. The conclusion 
from this case was, that the mortgagee has only a right to take 
the toUs, and has not an interest which is within the Mortmain 
Act (7c) This view has been adopted in subsequent cases, and 
the question is now set at rest The principle is, that the holder 
of such securities has no interest in the land, but only a right, 
by receivership or otherwise, to the net earnings (7). If, on the 
other hand, the debenture assigns or charges the land itself, or 
tolls or rates charged thereon or some specific portion thereof, 
the security will confer an interest in land within the Mortmain 
Acts so as to avoid a charitable bequest of such a debenture {m) 
A charge on police rates is not an interest in land, because, by 
the statute 7 & 8 Vict. c 33, the justices have no longer any 
power to levy a rate, but receive the money from the overseers 
of the poor, who raise it by rate or otherwise {n) 

Marshalling is not allowed m favour of charitable bequests, 
where there is pure and impure personalty, so as to throw the 
debts, costs of suit and legacies upon the impure personalty, 
unless an intention so to marshal the assets can be gathered 
from the will (o) \ and where a charitable bequest so partially 


(/) JS.ex V Bates, 3 Pn 341, F%nc1i 
y Sqmre^ 10 Ves 41 , Mowse v Chap^ 
man, 4 Ves 642 , Knapp v WtlUams, 
4 Ves 430, n , Thompson v Kempson, 
Kay, 592 , GhandUr v Sowell, 4 Ch D 
651 , JCanghmCs Trusts, sup , Ashton 

V Lord Lmgdale, 4 Be G & Sm 402 , 
Ion V Ashim, 28 Beav 372 , Jeffries 

V Alexander, 8 H L C 694 , Cluffy 
Chiff, 2 Oh B 222. 

Q) Walker v Milne, 11 Beav 607 , 
JBimting v Marriott, 19 Bear 163 , 
Doe V St JECelen^s Mail (7o , 2 Q B. 
364 , Myers v Bengal, 16 Sun 633 , 
Soldswoi th V JDai^enport, 3 Oh B 186 , 
MitcheWs JBstate, 6 Beav 666 
(A) 2 Ch 201. 

(t) 8 & 9 Vict c 16 
(^) Holdsuorth T. Davenport, 3 Ch 
B 661. 


(^) Attree v Sawe, 9 Oh B 337, 
0 A , Christmas, Mat tin v Laeon, 
33 Oh B 332, O A , Me Thompson, 
Bedford y Teal, 45 Oh B 161, C A , 
Me Barker, Wignall v Batk, (1891) 1 
Oh 682, Me Tet butyls Mstaie, Ker v 
Dent, Q2 1 j T 66, Me Bickai d, Elmsley 
V Mitchell, (1894) 3 Ch 704, O A 
(m) Me David, Buckley v. Moyal 
national Lifeboat Institution, 43 Ch B 
27, Me Holmes, Holmes v Holmes, 
W N (1890) 169 

(«) Me Han IS, 15 Ch B 561 And 
see Thompson v. Kempson, Kay, 692 , 
lervia v Lawrence, 22 Ch B 202 
(o) Mohmson v. Geldard, 3 Mao & G 
726 , Tempest v Tempest, 8 Be G M 
& G 369 , Gaskin v Mogers, B R 2 
Eq 284, 288 , Beaumont v Oliveira, 
L R 4 Oh A 369 , Wigg v Kiooh 
li^E X4E9..92,M R, 
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fails, the proportion must be ascertained by the value of the chap xxix 
pure and impure personalty at the death of the testator {p) 

Where a legacy to a charity is payable out of real and per- Apportion- 
sonal property, an apportionment must be made, and the legacy 
will be void^ro (q). But where a bequest to a charity is 
made of a legacy, or mortgage, charged on real and personal 
estate, there is no apportionment, and it is wholly bad (r) 


ii, — Mortmam, &c., Act, 1891 — The above remarks ^^^Yaw^to 

only to wills of testators dying before the 5th August, 1891 testamentary 
As regards wills made by persons dying on or after that l^a^nteres^ 
date (s), the law with regard to testamentary gifts for charitable therein, 
purposes has been materially altered by the Mortmam and 
Charitable Uses Act, 1891 (t) This Act enacts as follows : — 


Sect 3 Land ’in the Mortmam and Charitable Uses Act, Meaning of 
1888, and in this Act, shall include tenements and hereditaments, “land’' 
corporeal or incorporeal, of any tenure, hut not money secured on 
land or other personal estate aiising from or connected with land ; 
and the definition of land contained m the Mortmain and Charitable 
Uses Act, 1888, is hereby repealed ” 

Sect 4. In this Act the woid ‘ assurance ’ shall have the same Meaning of 
meaning as m the Mortmain and Charitable Uses Act, 1888 ” “asstueince ” 


By the last-mentioned Act the expression assurance,^’ for 
the purposes of that Act, includes not only assurances by deed 
or other instrument operating tnte?' mvos, but also devises, 
bequests, and other assurances by will or codicil (u) 

The efiEeot, therefore, of the exclusion from the above defini- Effect of 
tion of “ land,’’ for the purposes of both Acts, of money secured 
on land or other personal estate arising from or connected with 
land, renders impure personalty (other than leaseholds) capable 
of being freely and effectually given by will to charity Thus, 
charitable bequests of money secured on mortgage of land, 
whether in fee or for years, or by deposit of title deeds, and of 
arrears of interest on any such mortgage, and of money charged 
by way of mortgage, or sums invested on any such mortgage, 
also charitable bequests of money secured by 3 udgments charg- 
ing land, or by vendor’s lien — all of which gifts were formerly 
void — are now rendered valid as regards wills of testators dying 


(p) Calvert v A't mitage^ 1 H & M 
446, correcting Robinson v London 
Hospital^ 10 Ha 19, 29 

(/?) Hill's Tnist, 16 Ch D 173 
[f) Rrooh V Radley^ L E 3 Oh A. 
672, Re Watts^ Coinford v Mliott^ 29 


CSh D 947, C A 

(s) Re Bi idge } , Bf ompton Hospital v 
Leteis, (1894) 1 Ch 297, 0 A 
(i) 64 & 55 Vict c 73 
(w) 61 & 52 Viot c, 42, s 10, 
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after the passing of the Act So, also, a charitable gift mi 
now be made by will of or out of the proceeds of land devis< 
on tiust for sale. And the fact that a sum of money bequeatli< 
to chanty is to be raised by sale of lands which have not be( 
sold at the testator’s death will not avoid the gift 

As regards the benefit of the security, when money secure 
by mortgage is given by will to charity, the position would nc 
seem to be as follows — ^The legal estate in the mortgaged Ian 
that is to say, the land itself at law, subject to the equital 
right of redemption subsistmg in the mortgagor, will imm 
diately on the death of the testator vest in his '^‘person 
lepresentatives,’’ notwithstanding any expressions in the w 
purporting to devise such legal estate directly to the charity 
to trustees for its benefit But by the statute 33 & 34 Vn 
c 34, s 1 (aj), corporations and trustees holding money in tri 
for any public or charitable purpose are empowered to inv€ 
the same in real securities without being deemed thereby to ha 
acqumed or become possessed of land in mortmain. It wou 
therefore seem that the executors may make a transfer of t] 
mortgage security to the charitable legatee, and that the latt 
may accept such transfer, and continue to hold the security 
accordance with the provisions of the last-mentioned Act ; an 
further, that such a transfer will not require to bo made wi 
any of the formahties reqmred by the Act of 1888 in the ca 
of conveyances of land 

The recent enactment removes all doubt as to the validity 
testamentary gifts to charitable uses of bonds and debentur 
secured by public bodies on rates or tolls, notwithstanding th 
suchmstruments amount to specific assignments of interests in Ian 

It is obvious that the result of these changes in the law 
to do away with the necessity of insertmg m wills containii 
charitable gifts any direction for the marshallmg of the test 
tor’s property for the purposes of such gifts And, where 
charitable legacy is given free of duty, the duty may now i 
paid out of impure personalty 

It IS to be observed that the operation of the Act of 1891 
confined to testamentary dispositions, and that a gift inter vtt 
of money secured on mortgage of land or of other impure pe 
sonalty to or for the benefit of charity, must still be made 
accordance with sect 4 of the Act of 1888 (y). 

{£) See ante^ p, 637- (y) Us JSmie, FoiUs v Stime, (18i 

1 ik. 422, C A. ^ 
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CHAPTER XXX 

OF MORTGAGES TO BUILDING AND FRIENDLY SOCIETIES. 

Section L 

Of Mortgages to Building Societies 

i, — Power of Building Societies to lend on Mortgage — ^The Benefit As to unmc. 
Building Societies Act, 1836 (a), whereby societies of this nature 
were governed prior to the 2nd November, 1874, incorporated the 
Eriendly Societies Acts then in force (6), so far as they were 
apphoable ; and this included the frammg, certifymg, and 
enrolling of rules (c) 

By the stat. 10 Geo IV o 66, s 21, all property (mcluding Property- 
securities for money) of friendly societies was vested in trustees, 
and, upon their death or removal, vested m the new trustees 
without assignment on conveyance. This provision is still in 
force as regards building societies which have not a certificate 
of incorporation under the Buildmg Societies Act, 1874 id). 

By the 6 & 7 Will IV. c. 32, benefit building societies were Power to ic 
enabled to raise by the subscriptions of their members, by shares 
not exceeding the value of 1507 for each share, such subscrip- Will lY 
tions not to exceed m the whole 20s per month for each share, ® 
a stock or fund for the purpose of enabhng each member to 
receive out of the funds the amount or value of his or her share 
or shares, to erect or purchase dwellmg-houses, or other real or 
leasehold estate, to be secured by way of mortgage to such 
society, until the amount or value of the shares advanced should 
have been fully repaid to such society with interest, and all fines 
or other payments in respect thereof ; and no member was to 
receive from the funds any interest or dividend by way of 
annual or other periodical profit upon any shares, until the 

6 & 7 Will lY c 32 (c) See Mulhem t Zcrd^ 4 App Gas 

{b) 10 Geo IV c, 50 , 4 & 5 WiU 182 
IV 0 40 The statutes are now re- (d) 37 & 38 Yiot c 42, s 7 See 
pealed See post^ p 663 mtey p 4G0 
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OF MORTGAGEES — BUILDING SOCIETIES, 

amount or value of his or her share should have been realized, 
except on the withdrawal of such member according to the 
rules of such society, and the form of mortgage or other 
instrument was to be specified m a schedule to the rules of such 
society 

There is nothing in this Act to prevent a society of this 
description from lendmg money on mortgage as well to its 
members as to strangers, without regard to the purpose for 
which it might be applied (e) 

No share must exceed 150^ in value, but any member may 
subscribe for and hold more shares than one, though the value 
of such shares exceeds m the whole the value of 1508 (/). 

By the Building Societies Act, 1874 (^), the Act of 1836 is 
repealed, but so as not to afiect any then subsisting society 
certified under the repealed Act, until such society has been 
incorporated under the later Act All incorporated building 
societies, whether originally formed under the repealed Act or 
under the Act of 1874, are governed by the latter Act, as 
amended by subsequent Acts (A), and by regulations issued 
under sect 44 of the Act of 1874 

By sect 13 of the Act of 1874, it is enacted as follows • — 

** Any number of persons may establish a society under this Act, 
either terminating or permanent, for the purpose of raising by tho 
subscriptions of the members, a stock or fund for making advances 
to members out of the funds of the society, upon security of freehol<3, 
copyhold, or leasehold estate, by way of mortgage , and any society 
under this Act shall, so far as is necessary for the said purpose, ha\ e 
power to hold land with the right of foreclosure, and may from time 
to tune raise funds by the issue of shares of one or more denomina- 
tions, either paid up in full, or to be paid by periodical or othei' 
subscriptions, and with or without accumulating interest, and may 
repay such funds when no longer required for the purposes of the 
society Provided always, that any land to which any such society 
may become absolutely entitled by foreclosure, or by surrender or 
other extinguishment of the right of redemption shall, as soon 
afterwards as may be conveniently practicable, be sold or converted 
into money ” 

By sect 5 of the Act, a terminating society in this Act means 
a society which, by its rules, is to terminate at a fixed date, or 
when a result specified in its rules is attained, a permanent 

U) CutbiU V Kingdom, 1 Exek 494 {^) 37 & 38 Vict. o 42, s 7 

(/) Mormon v Olover, 4Exoh 430, (h) 38 & 39 Viot c 9 , 40 & 41 Viet 

where Barke, B , admitted the mcor- c 63 , 47 & 48 Vict o 41 , 67 & 63 
rectuess of his^ dictum to the contrary Vict c 47 
m Guthill V Kingdom, sup 
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society means a society wliicli lias not, by its rules, any sueb 
fixed date or specified result at wbich it shall terminate 

The Act of 1836 does not notice the distinction between these 
two classes of societies, but many of the societies formed under 
that Act were termmatmg societies 

By sect. 16 of the Act of 1874, the rules of every society 
thereunder shall contain among other particulars — 

(4 ) The terms upon which shares maybe withdrawn, and upon 
which mortgages may be redeemed 

(8 ) Provision for an annual or more frequent audit of the 
accounts, and inspection by the auditors of the mortgages and other 
securities belonging to the society , and 

(11 ) Piovision for the custody of the mortgage deeds and other 
securities belonging to the society 

Clause (4) of sect 16 of the Act of 1874 is repealed by the 
Building Societies Act, 1894 («), and it is thereby enacted that 
the rules of every society established or substituting a new set 
of rules for its existing rules after the passing of this Act, shall 
set forth (among other particulars) — 

(e) The manner in which advances are to be made and repaid, 
the deductions, if any, for premiums, and the conditions upon which 
a borrower can redeem the amount due from him before the expira- 
tion of the period for which the adyance was made, with tables, 
where applicable in the opinion of the registrar, showing the 
amount due from the borrowei after each stipulated payment 

By sect 12 of the Act of 1894, balloting for advances is 
prohibited in the case of any society established after the passing 
of the Act; and existing societies, whose rules provide that 
advances may be ballotted for, may, notwithstanding anything 
in their rules, by a bare majority of members voting personally 
or by voting papers at a meeting called for the purpose, resolve 
to discontinue the practice 

ii, — On what Securities Advances may be made — ^Budding 
societies, as well under the repealed Act as under the present 
Acts, can only advance money on the security of landed 
property, freehold, copyhold or leasehold An advance to a 
member on the security of his shares is invalid, and renders the 
directors making the advance hable for breach of trust (A.) . In 

(t) 57 & 58 Vict 0 47, s 28, and the Act 
2nd Sched This Act came into opera- {k) Culleme^ London^ 
txononthe 1st of January, 1895, except Benejit Bu%lding Soc , 25 Q B D 485 
as otherwise expressed See sect 30 of 
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lending on tlie security of real or leasehold property, however, 
directors of building societies have a larger discretion than 
ordinary trustees, and are accordingly not under an obligation 
to avoid investments of a speculative or hazardous character; 
they may take collateral security for their loan on unauthorized 
property, as interests on personalty, but, if they do so, the 
propriety of the transaction must be tested independently of the 
collateral security (^) 

By sect 13 of the Act of 1894, building societies are pro- 
hibited from lending money on the security of a second 
mortgage, and directors who have authorized such an advance 
are made jointly and severally liable for any loss occasioned 
thereby to the society 

Where a society was prohibited by its rules from lending on 
a second mortgage, and, being in want of money, induced a 
third person to lend to a mortgagor a sum of money, which was 
applied in reducing his mortgage debt, and, in order to secure 
this loan, the society postponed their first charge to the lender’s 
security, it was held that the transaction was ultra mres and 
void (m), 

iii. — ^Accounts and Audits of Mortgage Investments — The 
40th section of the Act of 1874 provides that building societies 
shall make audits and annual accounts of (amongst other 
matters) their assets, including “ the balance due or outstanding 
on their mortgage securities (not including prospective interest), 
and the amount invested m the funds or other securities ; and 
every such account and statement shall be attested by the 
auditors to whom the mortgage deeds and other securities 
belonging to the society shall be produced, and such account or 
statement shall be countersigned by the secretary or other 
ofdcer ; and every member, depositor, and creditor for loans 
shall be entitled to receive from the society a copy of such 
account and statement, and a copy thereof shall be sent to the 
registrar within fourteen days after the annual or other general 
meetmg at which it is presented, and another copy thereof shall 
be suspended in a conspicuous place in every office of the society 
under this Act.” 

(Z) SheJfieU^ South Yorhs JBmmnmt (m) To^isea Island Bu%ldmg Soc v. 
Build%ng Soe. v, A%%lmmd^ 44 Ob D Banlay^ (1896) 2 Ob 298, G A 
412 
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By sect 2 of the Act of 1894 it is enacted (sub-sect (1)), that CHAP SXX 
every such, account and statement shall he made up to the end Form of an- 
of the official year of the society to which it relates, and shall 
be m the prescribed form; and the same sub-seotion further ment 
enacts as follows * — 

'^PiOYided that every such account and statement shall set 
forth — 

(a) With respect to mortgages to the society upon each of which 

the present debt does not exceed five thousand pounds 
(not being mortgages where the repayments are upwards 
of twelve months in arreai, oi where the property has 
for upwards of twelve months been in possession of the 
society), the numbei of all such mortgages, and the 
aggregate amount owmg thereon at the date of the 
account or statement, such information being given sepa- 
rately in respect of each of the four following classes • — 

(i ) Where the debt does not exceed five hundred pounds , 

(ii ) Where the debt exceeds five hundred pounds, and does 
not exceed one thousand pounds , 

(ill ) Where the debt exceeds one thousand pounds, and does 
not exceed three thousand pounds , 

(iv ) Where the debt exceeds three thousand pounds, and does 
not exceed five thousand pounds , and 

(b) With respect to any other mortgage to the society, the parti- 

culars shown by the appropriate tabular form in the First 
Schedule to this Act 

(2 ) Every auditor, in attesting any such annual account or 
statement, shall either certify that it is correct, duly vouched, and 
in accordance with law, or specially repoit to the society in what 
respect he finds it incorrect, unvouched, and not in accordance with 
law, and shall also certify that he has at that audit actually inspected 
the mortgage deeds and other securities belonging to the society, 
and shall state the number of pioperties with lespect to which deeds 
have been produced to and actually inspected by him 

(3 ) A copy of eveiy such annual account and statement shall 
be sent to the registrar within fourteen days after the annual or 
other general meeting at which it is presented, or within three 
months after the expiration of the offi.cial year of the society, which- 
ever period expires first 

“(4) For the purposes of this section the expression ^official 
year ’ shall mean, in the case of any society estabhshed after the 
passing of this Act, the year ending with the thirty-first day of 
December, and, in the case of any society estabhshed before the 
passing of this Act, the year ending with the time up to which its 
annual account and statement is made at the passing of this Act 
(5 ) This section shall not come into operation until the expira- 
tion of twelve months after the passing of this Act ’’ 

iv. — ^Form of the Security — ^Benefit building societies gene- Constitution 
rally consist of two classes of members, investing or unadvanced bmidmg^ 
members, and borrowing or advanced members The purpose s^ooieties. 

■XT XT O 
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of sucli a society, whether terminating or permanent, is to pro- 
mote the aoqnisition hy its members of small freehold, copyhold, 
or leasehold iiropeities for the erection of dwelling-houses thereon 
by laising, by means of small subscriptions, a fund divided into 
shares, out of which the society makes advances to members 
requiring such to the amount or value of their shares in the 
society, the advance being secured by mortgage to the society 
until the amount or value of the advanced members’ shares, 
with interest and other payments, is fully paid (n) The 
inducement to investing members is the expectation of receiving 
a high return by way of interest on the amount contributed by 
them (o) — a consideration which was formerly of greater weight 
than now, inasmuch as loans by such societies to their members 
were not within the usury laws (p). 

The form of mortgage wdl depend upon the constitution and 
rules of the society In the case of a terminating society an 
advanced member receives in anticipation, subject to discount, 
an amount equal to the amount that the investing members will 
receive on the division of the assets at the termination of the 
society , the mortgage is, therefore, framed so as to secure not only 
the repayment of the sum advanced with interest, but the due 
payment by the advanced member of his subscription and other 
contributions, until payment of a sum equal to the full amount 
to which an investing member would be entitled in respect 
of his share, and also of a further periodical sum called re- 
demption money,” but which is really interest Mortgages to 
permanent societies are generally framed so as simply to secure 
the repayment of the amount advanced, with interest, by equal 
instalments spread over a fixed period (g') 

If the society is not incorporated, the mortgage security must 
be taken in the names of its trustees (r) Where the moitgagor 
is one of the trustees of the society, the mortgage will be made 
to the other trustees and their successors (s) If the society is 
incorporated, the security is made to the society itself 

(u) See 6 & 7 WiH IT c 32, pre- (p) Silver v Barnes, 6 Bmg N 0 
ambl^ 37 & 38 Vict o 42, s 13 See 180 , Burhdge r Cotton, 5 Be G & S, 
also Wurtzburg on Building Societies, 17 , Doe y Glover, 15 Q B 103 
pp 1 et seq, 145 et seq (^) WurtzburgonBuildingSooieties, 

(o) Ber Lord Cranworth, 0 , in p 145 
Fleming y Self, 3 Be G M & G 997, (r) 10 Geo 17 o &e, 8 21, ante, 

atp 1015 p 543 , » 

(s) See Walker y Giles, 6 0 B. 662. 
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Bj the Act of 1874 it isi^naoted — CHAP XXX 

Sect 19 Any society under the Act, in a sehedule to its rules, porms of 
may describe the forms of conveyance, mortgage, transfer, agree- mortg-age, 
ment, bond, security for deposit, or loan or other instrument neces- &o 
sary for carrying its purposes into execution/’ 

Sect. 27. ‘‘All rights of action and other rights, and all estates Property to 
and interests in real and personal estate whatsoever [now (^)] vest on in- 
belonging to or held in trust for any society certified under the corporation 
said repealed Act(e^) shall, on the incorporation of the society 
under this Act, vest in the society without any conveyance or 
assignment whatsoever, save and except in the case of stocks and 
securities in the public funds of Great Britain and Ireland, and 
estates in copyhold or customary hereditaments the title to which 
cannot be transferred without admittance ” 

Sect 28 “ Where any society under this Act is entitled in equity in case of 
to any hereditaments of copyhold or customary tenure by way of copyholds 
mortgage, the lord of the manor of which the same are held shall 
from time to time, if required by the society, admit such persons, 
not more than three, as the society appoints, to be trustees on its 
behalf as tenants in respect of such hereditaments on payment of 
the usual fines, fees, and other dues payable on the admission of a 
single tenant, or may admit the society as tenant m respect of the 
same on payment of such special fine, or compensation in hen of fine, 
and fees as may be agreed upon ” 

V, — ^Nature and Operation of the Security — Mortgages to Ordinary law 
building societies are governed by the ordinary law of mort- 
gage, except so far as such law is necessarily modified by the 
special nature of the security, or hy statutory enactment But 
it is not clear whether a building society may transfer its securities 
like any ordinary mortgagee (v). 

The form of the foreclosure decree in the ease of a mortgage Foreolosnre 
to a building society is similar to that in ordinary mortgages {w) 

Where, however, the mortgage is m the form of a trust for Tmst for 
sale to secure the repayment of the loan, the proper remedy 
will he an order for sale and not foreclosure (; 2 ?) 

As to foreclosure or sale where the security is by a charge Kegistered 
registered under the Land Transfer Act, 1875, see the pro- 
visions of that Act (y) 

A building society is entitled as of right, like any ordinary Costs 


(^) This section is to be read as if 
tbe word “now ” were omitted there- 
from see 40 & 41 Viot o 63, s 3 

(u) J (9 , the statute 6 & 7 Will IV 
0 32 see ante^ p 644 

(v) Compare ITlster building Soe v 

E. Ir 124, and JSwm- 
nag cmd Smith, 66 L J Ch 482 
\w) P? evident Permanent Buildmg Soe 
V GremhiU, 9 Oh D. 122 , Bell v 


Zondon md South Western Bank, W N 
(1874) 10 , for a form of foreclosure 
order as to accounts, see Boney v 
Chapter, W N (1887) 52 
{x) Kirhicood V Thompson, 2 H M 
392,402 Looking Y Parker, 'Ll E 
8 Oh A 30 , Be JLhson, Johnson v 
Mounsey, 11 Oh D 284 

{y) 38 & 39 Vict o 87, ss 26, 27. 
See ante, p, 39. 
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mortgagee, to its costs m an action for foreclosure or redemp- 
tion in the absence of vexatious or oppressive conduct on its 
part (s). 

It IS, however, obvious that the position of a mortgagor to a 
building society is by no means the same as that of an ordinary 
mortgagor, and that his rights must be more or less affected by 
the contract of membership, as well as by the contract of mort- 
gage 

The terms on which an advanced member of a building 
society is entitled to redeem his mortgage wiU depend as well 
on the rules of the particular society as on the provisions con- 
tained in the mortgage deed (5). 

If the terms of the mortgage deed vary from the rules of the 
society, and the mortgagor claiming to redeem does not seek to 
have the deed reformed, he is bound by its terms (c) 

In the case of a permanent society, if the rules are unambigu- 
ous, there is no great difficulty in estimating how much the mort- 
gagor ought to pay to entitle him to redeem. But questions 
have not unfrequently arisen as to the proper terms of redemp- 
tion in the case of terminating societies, owing to the difficulty 
of calculating the probable duration of the society. 

Where a mortgage had been duly executed by a member 
(who had become the purchaser of twelve and a half shares) of 
the property that he purchased with the sum advanced by the 
society for that purpose, a question arose whether the mortgagor 
had a right to have the accounts taken on the common principle 
of debiting him with the principal sum advanced and interest, 
and crediting him with the amount of his monthly subscriptions 
and payments, or on the principle of treating him as a share- 
holder, who had received the value of his shares in advance, and 
who was bound to continue his monthly payments during the 
continuance of the society ; and the Court, on the construction of 
the mortgage deed, held the latter principle to be the correct one, 
and directed the master to find the amount of the future pay- 
ments, upon a calculation of the probable duration of the 
society, though the rules of the society were ambiguous on the 
point (<^), And, m a similar case, the mortgagor was, on the 


(a) Cotter ell V Stretton. D B 8 Ch 
A ^95 

[a] Fer Fry, J , m Itosenbeig v 
^ NorthumierlmA Bmldxnff 8oc , 22 Q B 
D 373, at p. 380. 


{h) Andrews v Otty Fm manent Fmld^ 
%ng 8oc , 44 L T 641 

(c) Mosley v Bakei , 3 De G M & 
G 1032, 31 

(aJ) Mosley y. Bahef, sup 
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same ground of construction, held bound to pay the full amount chap xxx 
of all future payments -which might become due during the 
probable duration of the society, m order to redeem {e) The 
agreement m the rules for acceleration of all such future pay- 
ments, if any instalment is not punctually paid, has nothing in 
common with a penalty (/). 

In a suit for redemption by a member, a decree was made 
directing calculation of the longest possible duration of the 
society at the date of the notice of redemption, having regard to 
the net assets of the society, and to the monthly subscriptions 
and redemption money still continuing payable, and to the 
number of 100/ shares to be provided for, and charging the 
plaintijS as a present debt with all subscriptions and redemp- 
tion money which would become payable by him assuming the 
society to endure for the whole of the calculated peiiod, and 
crediting him with the amount of bonus payable at the date of 
the notice to withdrawing members {g). In such a case, the 
mortgagor is entitled to credit for redemption moneys paid in 
by him (A). 

No allowance will be made to the mortgagor in respect of 
profits, where the redemption takes place at a period at which a 
withdrawing member could have obtamed by the rules no right 
to profits ; but profits wiU be allowed if by the rules the ad- 
vanced members are entitled on redemption to the same profits 
as withdrawing members (^), although the amount was a greater 
sum than the society’s funds could bear (e). 

An advanced member was held to be entitled to redeem on 
payment of his subscriptions to the end of the year, estimated as 
the probable duration of the society, although he continued 
liable to pay subscriptions until 120/. a share had been reahzed 
for every member, and the society was not allowed to retam 
the deeds as a secuiity for such subsciiptions (A) 

Where an executor of a will obtained a loan from a building 
society of which he was a member, for the purposes of the 
administration of his testator’s estate, on a mortgage of a house 
belonging to that estate, and the deed contained a covenant by 
the executor to pay principal and interest, and all subscriptions, 

(e) Seag'i woe v 1 Be G M & G (A) Bmvth v Fdk%ngton, 1 De G F 

783 & tT 120 

(/) See Wallvngford y Mutual Soe , (t) Fleming y Self, mp , A'teJie'i y 

6 App Cas 685 Harrison, 7 Be G M & G 404 

{g) Fleming v Self 3 Be G M & G. {k) Sparrow y Farmer , 26 Beav 511 , 

997. Handley y , 29 Beay 362 
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fines, &c , and a proviso that the mortgage should not be 
redeemable except on redemption of all other mortgages made 
by him to the society, it was held that, as against the estate, no 
liability in respect of the shares could be enforced, and that the 
consolidation clause was void, but that the mortgage was good 
to the extent of the money actually advanced, and reasonable 
interest (/). 

"Where, by the rules, the manager had power to determine 
the amount payable on redemption, on payment of which the 
shares in respect of which the security was made should be 
extinguished, and the society, by resolution, fixed that amount 
at 60^. IO 5 per share, it was held that a mortgagor who had 
by the deed covenanted to pay all subscriptions, &c , which 
should become due by virtue of the rules of the society, and 
had paid the amount fixed by the resolution, and had obtained 
a statutory receipt, was released from all liability to the 
society (m). 

The Act of 1836 {n) empowers unincorporated societies to 
impose and mfiiot such reasonable fines, &c , upon members who 
offend against the rules ; and the Act of 1874 (p) provides that 
the rules shall set forth (among other particulars) the fines to be 
imposed on members of the society Fines are frequently made 
payable on default in payment by advanced members of instal- 
ments of their loans, but such fines must be reasonable, other- 
wise they will not be enforced {2^), 

Eiules of a society imposing fines in case of repayments by 
borrowing members being in arrear, will not (when admitting a 
different construction) be construed so as to authorize fines 
cumulative m arithmetical progression (q) 

In taking the accounts in an action for redemption or fore- 
closure, fines secured by the mortgage may be treated as prm- 
cipal, and so carry interest, if the terms of the security so 
provide (r) But such fines are of the nature of interest for 
non-payment of instalments of the loan, and accordingly, if 
neither the mortgage deed nor the rules of the society provide 


{l) Thorne v Thoine^ (1893) 3 Oh 
19b 

{m) T'ixestUy v Sopwood, 12 "W H 
1031 

(w) 6 & 7 Win IV o 32, s 1 

(o) 37 & 38 Vict 0 42, s 16 

(p) Zov^oy V Mulkertif 46 Ii J, On. 


630 See also Fa‘>7cer v Futohei , L B 
3 Eq 762 , Filkington v Baker (No 2), 
W N (1877) 210 

q) Be Tierney^ Ir Bep 9 Eq 1 

r) Brovident Bermanent Building 
Soc Y Qreenhill^ 9 Oh D 122. See 
Clarkson v Kenderson^ 14 Oh, X> 348. 
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for payment of interest on fines, sucli interest cannot be allowed, chap xxx 
as to do so would be to give compound interest, wbioh is con- 
trary to the rules of equity in the absence of express agree- 
ment (s) 

"Where, according to the rules, premiums payable in advance Premiums 
might be added to the mortgage, and, by the terms of the mort- 
gage deed, annual premiums of a specified amount per share 
were to be paid, it was held that the premiums were to be 
treated as capital, and that interest was properly chargeable 
thereon without allowing any rebate for payment of premiums 
contracted to be paid (t) 

A premium is not in the nature of interest, and, accordingly, Proof m 
a building society may prove in bankruptcy for future premiums, 
notwithstanding the rule that there can be no proof for interest 
after the date of the bankruptcy (u) 

Where the mortgage deed provided that, on default and sale, Pight to 
the trustees might retain out of the sale moneys all fines, sub- 
scnptions, and payments thereafter to become due during the 
period stipulated, as then immediately due, they were not 
entitled to retain interest after repayment of the principal, 
because interest is only due in respect of forbearance (x) 

Where the rules authorize the allowance of a discount upon Dxscoimt 
subscriptions upon redemption by a member before the time, 
such discount is not allowed on a compulsory sale (y) 

Where a mortgage was made to a building society to secure Mortgage 
the repayment of the principal by mstalments and interest and gu^gc;JJ^tions 
all subscriptions and other moneys becoming due,” and the and “other 
mortgagor assigned the equity of redemption, and afterwards 
embezzled moneys of the society received by him as secretary, it 
was held that the words other moneys ” in the mortgage deed 
must be read as ejusdem generis with the foregoing words, and 
as limited to sums due in respect of the mortgage, but not so as 
to render the assignee liable, in order to redeem the mortgage, 
to pay the amount due from the mortgagor as secretary which 
arose out of a difierent contract (s) 


(s) ^arfcer v Butcher, L E. 3 Eq 
762 , IngoUhy v Riley, 28 L T 55 
(^) BCarvey v Mimteipal Fermanent 
Imestment Building Boo , 26 Oh I) 
273 

(m) Bxp Bath, Re Bhtlhps, 22 Oh D 
460 As to this rule m bankruptcy, 
seepost, p 1091. 


(x) JSxp Osborne, Re Goldsmith, L E 
10 Oh A 41 

(y) Matterson v. Rldei field, L E 4 
Oh A 208 See Re O'Bonohoe's 
Bstate, Ir E 10 Eq 221 

(a) Bailee v Sunderland Equitable 
Ini§u>stnal Boo , W N (1886) 191. 



554 


OF MOKTGAGEES — BUILDING SOCIETIES. 


CHAP XXX 


Mortgage by 
joint stock 
company. 


Provision for 
immediate 
payment 
of future 
instalments 
on default. 


Continuance 
of subscrip- 
tions after 
advance 


It lias been lield that a company cannot hold shares in an 
unincorporated huildmg society, and, accordingly, that if a 
company gives a mortgage in the ordinary form to such a 
society, they are entitled to redeem on the footing of an 
ordinary mortgage (<«). But this decision turned entirely on 
the language of the Act of 1836 (Z>) ; and the question whether 
a joint stock company can become a member of a society incor- 
porated under the Act of 1874 has not yet been decided 
Sir J Chitty, J., has expressed his opinion, though in a case where 
the point did not require decision, that a company, authorized 
by its memorandum of association to acquire shares in other 
companies, might become a member of an incorporated building 
society (e) 

Where a mortgage deed contained a provision that, on default 
in payment of ^instalments, the mortgaged property might be 
sold, and that on any sale all the future instalments should be 
immediately payable and retainable out of the proceeds of sale, 
subject to such discount as the directors might think fit to allow, 
with a covenant by the mortgagor to pay the instalments, it 
was held that the provision amounted to a personal covenant by 
the mortgagor that, on default in payment of the instalments, 
he would pay the whole sum remaining due, subject to the 
allowed discount {d) Such a provision is not of the nature of 
a penalty (e) 

Generally, an advanced member of a permanent society is 
required only to pay the prescribed instalments, and not also to 
continue to pay subscriptions after the advance, but it would 
seem that if the rules otherwise provide, the society will be 
entitled to enforce the payment of such subsequent subscrip- 
tions and to treat them as part of the security for the 
advance (/), 

By sect 30 of the Act of 1874, if an advanced member of an 
incorporated society died intestate leaving an infant heir, the 
society, after selhng the mortgaged premises, may pay to the 
administrator any surplus proceeds of sale to the amount of 


(a) Dobtnson v 16 Sun. 407 

b) See 6 & 7 Will IV o 32, s 1 
e) Bnstcl and Ohfton I^e^manent 
JBmldvng Soe v Eat bom, cited in 
WnxtAbnrg on Building Societies (3rd 
ed ), at p 143 Aa to the meaning^ 
‘^person ” in Acts of Parliament, see 


JPhatmaceutzcal Soo v London and J^t 
mncial Supply Assoc , 5 App Gas 857 
id) Sheet iff -v Olenton, 28 L T 65 
(«) Lroteotor Endowment Loan and 
Annuity Co v Gtice, 6 Q. B D 692 
(/) Moxonv Berkeley MutualLmeJit 
Building Soc , 69 L J Oh. 624 
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150/, to be considered as personal estate and liable to duty 
accordingly 

The question has been raised m seyeral cases how far an 
advanced member of a building society is bound by any altera- 
tions of the rules which may be made subsequently to the date of 
the loan It is apparent that the rights of the member in respect 
of his mortgage are affected by his contract of membership ; 
and further, that the contract of membership carries in gremio 
the right of the society to alter its rules from time to time (^). 
It would thus appear that an advanced member would be bound 
by subsequent alterations of the rules, even though his position 
in regard to the security should thereby be altered to his detri- 
ment And such appears to be the general rule, at all events 
where the covenant in the mortgage is to pay what shall be due 
according to the rules for the time being 

The decision of Hall, Y -0 , in BniitVs Case (/i), is apparently 
inconsistent with the above principle, but, so far as it is so, 
it must be regarded as overruled by the decision of the Court 
of Appeal referred to below. In Smithes Case, however, the 
language both of the covenant and of the altered rules was 
somewhat restricted The covenant was to pay, at the times and 
m manner prescribed by the rules for the time bemg, the sums 
payable periodically by way of subscription or otherwise. The 
altered rules, whereby members were to become hable to pay 
additional sums as contribution for losses, provided, “ so far as 
the rules of law and equity should permit,” such rules should 
apply to all members and transactions as well past as future 
It was held that an advanced member was entitled to redeem 
without payment of the additional sum 

In Wilson V Miles Flatting Building Society (i), by the rules 
in foice at the date of the mortgage, advanced members were 
not liable to contribute to losses of the society. The mortgage 
contained a covenant to pay “ all subscriptions and contribu- 
tions, mterest, fines, premiums of msurance, and other moneys 
which, according to the rules for the time being of the society 
and the provisions herein contained, shall from time to time 
become due and payable, and which ought to be done and per- 
formed by the mortgagor,” The proviso for redemption was 

{(jr) Per Fry, L J , m JRosenherff v (^) 1 OH D 481 
Northumberland Building Soc , 22 Q B • («) 22 Q B D 381, n , 0 A 
D at p 380, 0 A 
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OHAP XXX. expressed in similar terms. The rules of the society were sub- 
sequently altered, and the directors were empowered to charge 
a member paying off any share in respect of which an advance 
had been made with such a sum in respect of such share as 
would, 0 ) atd with other subscriptions and paid-up shares, be 
snfficient to cover any loss or anticipated loss to the society It 
was held by the Court of Appeal that the mortgage was subject 
to the altered rule, and was redeemable only on the footing of 
that rule Sir H Cotton, L J , pointed out that m SmiWs Cam (^), 
the covenant in terms contemplated only that the time and 
manner of payment might be from time to time varied, and did 
not lefer to additional sums which might be prescribed by the 
rules for the time being , and further, that the application of 
the altered rules was qualified by making them applicable only 
‘‘ so far as the rules of law and equity would permit ’’ His lord- 
ship said that if the decision of Sir C Hall, V -C , in that case 
meant that, generally, rules made after the date of a security 
would not apply, he should differ from that view. 

The case of Rosenberg v Northumberland Bmldmg Society (A) 
was very similar to the case of Wilson v. Miles Platting Building 
Society^ and the Court of Appeal considered themselves bound 
by and followed the decision in that case 

'll! Bradbury Wild{i), Kekewich, J , apphed the principle 
of the decisions in the last two oases in a case where the 
mortgage did not refer to the rules “ for the time being ” 

The registrar’s certificate is conclusive as to the validity of 
the proceedings of the society in the matter of altering the 
rules {j). 

Rights of Where the surveyor of a building society purchased land from 
society, and executed a mortgage in ignorance of a recital 
of societies therein that he was a member of the society, he was held not to 
be a contributory on the winding up of the society (1), 

Under the winding up of a building society, where there are 
no creditors other than members, an advanced member can pay 
up his loan and be discharged as a contributory 

Where all outside debts have been paid, and a mortgagor, 
being an advanced shareholder, is under the rules of redemption 

iff) 1 Oh D 481 inff Soc , sup 

Ih) 22 Q B D 373 (A) EmpsonU Case, L R 9 Eq 597 

(t) (1893) 1 Oh 377 {T) Brownlee v. BusselL 8 App Cas. 

(j) Jku'Tiurst V ClarJcson, 3 E & B * 235. 

194 , Rosenberg v Northumberland Suild^ 
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to cease to be a member of tbe society, be is not liable to con- 
tribute to a call on windmg-up of the society for the purpose of 
satisfying the claims of the unadvanced shareholders (m), but 
he IS liable on his covenant to pay subscriptions, though he cease 
to be a member before they fall due (n) 

Where, however, claims of outside creditors remain unsatisfied, 
an advanced member, having a right to redeem on payment of 
all subscriptions, fines, and other sums payable under the rules, 
is not, by such payment, relieved from his liability to contribute 
to the payment of the outside debts on the winding-up of the 
society, but must contribute pan passti with the unadvanced 
members (o) 

Upon the winding up of a benefit building society, the rules 
of the society still continue in force {p). 

Paid-up shares at interest, with the right to withdraw the 
money in preference to the ordinary imadvanced members, are 
legal; they are not loans by the society, but like preference 
shares, and the holders will be entitled, in the winding up of 
the society, to be paid in preference to other unadvanced 
members {q) 

Sect 32 of the Act of 1874 provides that a society may be 
dissolved with the consent of three-fourths of the members, 
holdmg not less than two-thuds of the shares, by an instrument 
of dissolution, which is to set forth certam pi escribed particulars 
and to be duly registered. 

Such an instrument of dissolution does not operate so as to 
compel advanced members, whose loans are by the rules repay- 
able by mstalments, to pay up forthwith the balances due on 
their securities (r) Until recently, a winding-up order made 
by the Court apparently operated as a compulsory withdrawal, 
and, consequently, under such an order, an advanced member 
could be called upon to pay the same amount as would be due 
from him, if at the date of the order he had sought to redeem 
his advance (s) 


{m) Ite Doncaster Pe^tmment JBmlding 
SoG , L R 3 E(i 158 

(«) Farmers Giles^ 5H &N 753 

(o) JRe West London^ ^e , Building 
Soc , (1894) 2 Oh 352 

[p) Re BlacLbmnand Disti ict Benefit 
Building Soc , 24 Oh D 421 , 0 A 

(^) Re Guardian Feirnanent Benefit 
Building Soc , Seott^s Case^ 23 Oh D 


453, afpd on appeal, sub mm Mm tag 
T ^ott, 9 App Gas 519 

(r) KempY Wright ^ (1895) 1 Oh 121, 
C A 

(s) Biownhe y Russell, 8 App Oas 
235 , Tosh Y iVo? th Bt itish Building 
Soc , 11 App Oas 489 See London 
Frovident Building Soc v Moigan, 
(1893) 2 Q B 266 
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Now, lioweyer, by sect, 10 of the Act of 1894, it is enacted 
that — 

Wben a society under tbe Building Societies Acts is being dis- 
solved or wound up, a member to whom an advance has been made 
undei any moitgage oi other security, or under the lules of the 
society, shall not be liable to pay the amount payable undei the 
mortgage or other security, or rules, except at the time or times 
and sub3ect to the conditions therein expressed This section shall 
come into operation immediately after the passing of this Act 

This section applies to a society the dissolution of which was 
begun before, but was not completed at, the time when the 
section came into operation (^). 


vi. — Arbitration. — ^By sect. 27 of the statute 10 Geo. IV 
c 56 (incorporated in the statute 6 & 7 Will lY. c 82, and, con- 
sequently, still in force as to unincorporated building societies), 
it is provided that disputes between a society and its members 
are to be settled by arbitration if so determined by the rules 
thereof 

By sect. 34 of the Building Societies Act, 1874 (w), the rules 
of a society under this Act may (hxeot disputes to be referred to 
arbitration. 

With regal d to unincorporated societies, it has in numerous 
oases been decided that the provisions in the rules for arbitration 
of disputes do not apply to redemption suits, because no means 
are provided for working out a decree for redemption, delivery 
of deeds, and consequential directions, and therefore the juris- 
diction of the Courts is not interfered with (ir). 

But this rule was held not to apply in the case of an incor- 
porated society , and accordingly, where an advanced member 
of such a society, wishing to sell his mortgaged property, com- 
menced an action for an account against the society, it was held 
that the jurisdiction of the Court was ousted, and that the 
matters must be referred 


{t) Xemp Y Wnght, (1895) 1 Oh 121, 
0 A The edffeot of the enactment is to 
abrogate, in eases falling within it, the 
decision in London Tooiideni Buxldxng 
iSoc Y Morgan, (1893) 2 Q B 266 
(u) 37 & 88 Vict 0 42 
({Cl Blevmng y Self, 3 De G 
M & G. 997, Meg v. T'i afford, 4 
E & B 122 , Morrison v Olover, 4 
Exch 430 , Farmer v. Giles, 6 H & N 
753, overruling Meeies v White, 16 
Jur 637, Q. B ; MuXkern y Lord^ 4 


App Gas 182 But see Ftench v 
Municipal Fomanent Building Soe , 
W N (1884) 105 (fraud) 

Wright Y Monaich Investment 
Soc , 5 Oh D 726 See also KncUe v 
Wilson, 26 W B» 98 , Thompson y 
Flanet Bmldvng Soc ,lj II 15 Eq 333 , 
Mach Y London, %c Building Soc^, 23 
Oh D. 103, 0 A , Municipal Ferma^ 
nent, Soe , Kent, 9 App Oas 260, 
dm Selbome, L O 
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Now, however, by the Building Societies Act, 1884 (s), it is 
enacted as follows • — 

The word ‘disputes’ in the Building Societies Acts [1874 
1884], or in the rules of any society thereunder, shall be deemed to 
refer only to disputes between the society and a member, or any 
representative of a member, in his capacity of a membei of the 
society, unless by the rules for the time being it shall be otherwise 
expressly provided , and, in the absence of any such express pro- 
vision, sh^ not apply to any dispute between any such society and 
any membei thereof, or other person whatever, as to the construc- 
tion or effect of any mortgage deed, or any contract contained in 
any document, other than the rules of the society, and shall not 
prevent any society, or any member theieof, or any person claiming 
through or under him, from obtaimng in the ordinary course of law 
any remedy in respect of any such mortgage or other contract to 
which he or the society would otherwise be by law entitled ” 

To bring a dispute within the arbitration clause, it must be 
one which arises between the trustees and a person whose claim 
to be a member of the society is not in dispute {a). 


vii, — Eeeonveyance. — By sect 6 of the Benefit Bmlding 
Societies Act, 1836 (5) (which is stiU in force, notwithstanding 
the repeal of the Act, as regards societies formed under that Act 
and not having obtained a certificate of incorporation under the 
Building Societies Act, 1874 (c) ), it was enacted that it should 
be lawful for the trustees named m any mortgage made on 
behalf of such societies, or the survivors or survivor of them, or 
for the trustees for the time being, to indorse upon any mort- 
gage, or further charge, given by any member of such society 
to the trustees thereof for moneys advanced by such society to 
any member thereof, a receipt for all moneys intended to be 
secured by such mortgage or further charge, which should be 
sufficient to vacate the same, and vest the estate of and in the 
property comprised m such security in the person or persons for 
the time being entitled to the eqmty of redemption, without it 
being necessary for the trustees of any such society to give any 
reconveyance of the property so mortgaged, which receipt 
should be specified in a schedule to be annexed to the rules of 
such society duly certified and deposited as aforesaid {d) 

{z) 47 & 48 Vict o 41 (c) 37 & 38 Viot o 42 A form of 

{a) FunUce v Zoudon, L R 10 0 E receipt is given mtiie Sobednle to tlie 
679 Act 

(i) 6 & 7 Will IV o 32. {d) See ante, p 544. 
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By sect 42 of tlie Act of 1874 (by wHcb all incorporated 
building societies are governed, whether formed under this Act 
or formed under the repealed Act, and having obtained a 
certificate of incorporation under this Act), it is enacted as 
follows • — 


“ When all moneys intended to be secured by any mortgage or 
further charge given to a society under this Act in England oi 
Ireland have been fully paid or discharged, the society may indorse 
upon or annex to such mortgage or further charge a reconveyance 
of the mortgaged property to the then owner of the equity of re- 
demption or to such persons and to such uses as he may direct, or 
a leceipt under the seal of the society countersigned by the secre- 
tary or manager in the form specified in the schedule to this Act, 
and such receipt shall vacate the mortgage or further charge or 
debt, and vest the estate of and in the property therein compiised 
in the person foi the time being entitled to the equity of redemp- 
tion, without any reconveyance or re-surrendei whatever , and if 
the said mortgage or further charge has been registered under any 
Act for the registration or record of deeds or titles, the registrar 
under such Act, or his deputy or assistant registrar, or the recording 
officer, as the case may be, or, in the case of copyholds or lands 
of customary tenure, if the mortgage or further charge has been 
entered on any court lolls, the steward of the manor, or his deputy, 
respectively shall, on production of such receipt veiified by oath of 
any person, make an entry opposite the entry of the charge or mort- 
gage, to the effect that such charge or mortgage is satisfied, and 
shall giant a ceitificate either on the said mortgage oi charge or 
separately to the like effect, which certificate shall be received in 
evidence in all Courts and proceedings without any further proof, 
and which entry shall have the effect of dealing the register or 
record of such mortgage, and the legistrar or recording officer shall 
he entitled to a fee of two shillings and sixpence for making the 
said entry and granting the said certificate, and such fee shall in 
Ireland be paid by stamps and applied as the other fees of the 
Eegistry of Deeds Office and Eecord of Title Office are now by law 
directed to be paid and apphed 


SuQiiar The question as to the effect of a statutory receipt has fre- 

^totes ^ quently come before the Courts for determination It will be 
observed that the language of both statutes on this point is very 
similar, so that it would seem that decisions on cases arising 
under the Act of 1836 are generally applicable to cases arising 
under the later Act 

Effect o£ It appears to be the settled rule that a receipt given under 

rec^ptYs to either of the Acts vests the legal estate in the person who in 
equity is best entitled to call for it, and not necessarily in the 
person who actually paid off the society 

Thus, where there are successive equitable mortgagees, and 
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the society is paid off by the mortgagor, the effect of the statu- 
tory receipt is to vest the legal estate m the equitable mortgagee 
who is first in pomt of time, unless the society is paid off by an 
equitable mortgagee who had no notice of prior incumbrances, 
in which case the legal estate vests in that mortgagee, notwith- 
standing that there are incumbrances prior to his in point of 
date {e). 

In Pease v* Jackson (/), a legal mortgage was made to a 
building society constituted under the Act of 1874, and the 
mortgagor subsequently gave a second mortgage to the plaintiff ; 
the defendants, at the request of the mortgagor, paid off the first 
mortgage ; a receipt was accordingly mdorsed on that mortgage, 
and the title deeds were handed over to the defendants, who had 
no notice of the plamtiff’s charge , the mortgagor at the same 
time executed a mortgage of the property to the defendants to 
secure the amount paid by them to the society, together with a 
further advance to the mortgagor It was held that the defen- 
dants had the better equity, and that, therefore, the rule qm 
prior est tempore potior est jure ” did not apply ; and further, 
that on the satisfaction of the first mortgage, the legal estate 
vested, by virtue of the statute, either in the mortgagor, or in 
the persons who had the best right to call for it, m either of 
which cases it passed to the defendants 

In several cases {g) it was also decided that a third person 
paying off a building society, who obtains a receipt and the title 
deeds, and takes a mortgage to secure the amount so paid and 
a further advance to the mortgagor, is not entitled to tack the 
further advance* But this part of the decisions referred to has 
been overruled by the House of Lords in Jlosking v Smith (A), 
in which the circumstances were very similar to those in Pease 
V Jackson. It was held that the person who paid off the 
society, at the request of the mortgagor, and without notice of 
an intermediate charge, taking a fresh mortgage for the money 
paid and a further advance, had priority, by virtue of the receipt 
on the first mortgage, over the second mortgagee, not only in 


{e) JPease v Jaclcson, E R 3 Ch A 
576 , notwitlistaiiding’ Roper y Rice, 
28 Beay 68 , and see Stamens y F^eS” 
ton, 9 Ir Com L B. 361 , Friestley 
y FCopwood, 12 W R 1031 , Re Fage 
(No 2), 32Beav 485, Mai son v Cox, 
14 Oh D 140 , Rob%nson y Ti evoi , 12 
Q B D 423, 0 A 

VOIi. I* — R. 


(/) E R 3 Ch A 676 
{g) Fease y Jacl^on, E R 3 Oh 
A 676 , Lawrence y Clements, 31 
E T 670 , Robinson-^ Tremr, 12 Q B 
E 423 , Smgster y Cochrane, 28 Oh E 
298 

(A) 13App Oas 582 

O O 


CHAP XXX 


Tacking 

further 

advances 



563 


OF MORTGAGEES — BUILDING SOCIETIES. 


CHAP •JTT'g 


Effect of 
statutory 
receipt as to 
vacating the 
debt 


Beconveyance 
by deed, 


— by tm- 

xncorporated 

society, 


respect of the money paid to the society, hut also in respect of 
the advance made to the mortgagor 

It IS to he observed, however, that sect 5 of the Act of 1836 
provides that the effect of the receipt shall he to vacate the 
mortgage or further charge,’^ hut that hy sect 42 of the Act 
of 1874 the effect of a receipt under that Act is to vacate the 
mortgage or further charge or debt ” And, accordingly, m 
two cases arising under the earlier Act, it was held that a cove- 
nant in a mortgage given hy an advanced member to pay sub- 
scriptions until every member should have realized a specified 
sum per share, was not put an end to by the indorsement on the 
mortgage of a statutory receipt {%). But, in a later ease, where 
the society was incorporated under the Act of 1874, and an 
advanced member had mortgaged property to secure a loan and 
all further payments due from him to the society, it was held 
by the Court of Appeal that the indorsement of a statutory 
receipt, though given under a mistake, put an end to the cove- 
nant in the mortgage, not only as to the principal and interest, 
but also as to all payments in respect of shares, and precluded 
the society from saying that there was any debt due from the 
mortgagor (.;) 

There is a further difference in the language of the two 
statutes in that the Act of 1836 merely authorizes the giving 
of a leceipt, the effect of which is to vacate the charge and vest 
the estate in the person entitled to the equity of redemption 
without necessity for a reconveyance; but the Act of 1874 
empowers a society to indorse on or annex to the mortgage 
either a reconveyance or a receipt which is to operate to vacate 
the charge or debt, and vest the estate ‘‘without any reconvey- 
ance or surrender ’’ And it further provides for the entry on 
court rolls, and the giving of certificates of satisfaction in the 
case of mortgages of copyholds. 

The trustees of an unincorporated society may still reconvey 
mortgaged property by deed mstead of giving a statutory receipt ; 
but, if so, apparently, the reconveyance will operate under the 
ordinary law as would any other reconveyance, and the rights 
of parties will be regulated accordingly Qc), 


(t) Farmer v Sm%thy 4 H & K 196 ; (k) Carlisle Banking Co v Thompsm. 

Sparrow v Farmer, 26 Beav 611 28 Ob D 398 (a case under the 

(;) Saroey t MtmiotpalBmUing Soo , Eneudly Societies Act, 1876) 

26 Cb D 278, > / 



POWER TO LEND ON MORTGAGE. 


663 


So, also, if tlie trustees of an unincorporated society have heen 
admitted to copyholds, it seems that a re-surrender will he 
necessary (/) 

If, however, an incorporated society executes a reconveyance 
instead of givmg a statutory receipt, sect 42 of the Act of 1874 
requires the reconveyance to be made to the owner of the 
equity of redemption, or to such persons and to such uses as he 
shall direct,” and the effect will be to vest the estate in such 
person or persons, and in him or them only; the statutory 
reconveyance and the statutory receipt are alternative modes of 
attaining the same object, viz , the vesting of the legal estate in 
the same person, that is, the owner for the time being of the 
equity of redemption (m) 

If a mortgage made to the trustees of an unincorporated 
society which is subsequently incorporated, is paid off after 
incorporation, then, inasmuch as by sect. 27 of the Act of 1874 
the property vested in the society on incorporation without 
transfer by the trustees, the indorsed receipt or reconveyance 
given by the society will effectually vacate the mortgage and 
vest the legal estate by virtue and m accordance with the 
statute (n). 


Section II 

Of Mortgages to Friendly Societies. 

i,— Power of Friendly Societies to lend on Mortgage — The 
Friendly Societies Acts of Greo IV. and Will IV. (o), referred 
to in the early part of this Chapter, were repealed by the 
Friendly Societies Act, 1865 (p) ; and that Act was, in its turn, 
repealed by the Friendly Societies Act, 1875 {q), whereby all 
the enactments then in force relating to such societies were 
repealed, and the law on the subject was consolidated and 
amended. 


(Q See Barry on Biuldmg Societies, 

P 115 

{m) Per Jessel, M R , m Fourth C%ty 
Mutual Benefit Building Society t 
Williams, 14 Ch D 140, at p 146 
(«) See s 27, set out ante, p 649 , 

o o 


and see Fourth City Mutual Benefit 
Society T Williams, supra, at p 143 
id) 10 Geo IV 0 56 , 4 & 6 WiH 
IV 0 40 

(p) 18 & 19 Vict c 63 
(g-) 38 k 39 Viot c 60 
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CHAP 
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1875 
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property of 
society. 
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of trustee 


Admittance 
to copyholds 


Power of 
trustees to 
invest on 
mortgage 


Loans to 
members 


Loans may 
be made out 


of separate 
loan fund. 


The powers of friendly societies to lend money on mortgage 
is now governed by the provisions of the Act of 1875 

All property of a society is vested in its trustees for the time 
being ; and the property of a branch is vested m the trustees of 
that branch, or in the trustees of the society if the rules of the 
society so provide (r) 

Upon the death, resignation, or removal of a trustee, the 
property vests in the surviving trustees either solely or together 
with any surviving or continuing trustees, and, until appoint- 
ment of succeeding trustees, in such surviving or continuing 
trustees only, or in the executors or administrators of the last 
surviving or continuing trustee as personal estate (whether the 
same be real or personal) without conveyance and assignment, 
except as regards stock and securities in the public funds (s) 

In legal proceedings the property is to be stated to be the 
property of the trustees by name as trustees for the society or 
branch, without further description (/) 

Where a society is entitled in equity to any copyholds or 
customary lands absolutely or by way of mortgage, the lord is 
from time to time to admit the trustees (not to exceed three) of 
the society as tenants on payment of the fines and dues payable 
on admission of a siugle tenant (^^) 

The trustees, with the consent of the committee of manage- 
ment or of a majority of the members of a society present and 
entitled to vote at a general meeting, may from time to time 
invest the funds of such society or any part thereof to any 
amount (among other investments) upon any security expressly 
directed by the rules of the society, not being personal security, 
except as provided by the Act with respect to loans {co) 

With respect to loans it is enacted (i/) that — 

^ (1 ) Not more than one half of the amount of an assurance on 
the life of a member of at least one full year’s standing may be 
advanced to him, on the written security of himself and two satis- 
factory sureties for repayment , and the amount advanced, with all 
interest thereon, may be deducted fiom the sum assured, without 
prejudice, in the meantime, to the operation of such secuiity 

(2 ) A society may, out of any separate loan fund to be formed 
by contributions or deposits of its members, make loans to its 
members on their personal security, with or without sureties, as 


(r) 38 & 39 Yict c 60, s 16 (3) 
(0 Id%d,, s 16 


(u) Ibid , s 16 (6] 
(a;) Ibid , s 16 (1 
W Ibid s 18 
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may be piovided by the rules, subject to tbe following restric- 
tions — 

(a) No loan can at any time be made out of moneys contributed 

for the other purposes of the society , 

(b) No member shall be capable of holding any interest m the 

loan fund exceeding two hundred pounds , 

(c) No society shall make any loan to a member on personal 

security beyond the amount fixed by the rules, or shall 
make any loan which, together with any moneys for the 
time being owing by a member to the society, shall exceed 
fifty pounds , 

(d) No society shall hold at any one time on deposit from its 

members any moneys beyond the amount fixed by the 
rules, which shall not exceed two thirds of the total sums 
for the time being owing to the society by the members 
who have borrowed from the loan fund ’’ 

Loans by trustees of a friendly society on personal security 
not authorized by the Act, though amounting to a breach of 
trust on the part of the trustees, so as to render them liable for 
any loss, are not illegal so as to preclude the trustees from 
recovering the money lent (s) 

Upon the death, bankruptcy, or insolvency (including liqui- 
dation by arrangement in England, cessio honorum m Scotland, 
and petition for arrangement in Ireland) of any ofiScer of a 
friendly society having m his possession by virtue of his office 
any money or property belonging to the society, or if any 
execution, attachment or other process be issued, or action or 
diligence raised against such offilcer, or agamst his property, his 
heirs, executors, or administrators, or trustee in bankruptcy, 
or insolvency, including an assignee in Ireland, and a judicial 
factor in Scotland, or the sheriff or other person executmg such 
process, or the party using such action or diligence respectively, 
shall upon demand in writing of the trustees of the society or 
any two of them, or any person authorized by the society or 
by the committee of management of the same, to make such 
demand, pay such money, and deliver over such property to 
the trustees of the society in preference to any other debts or 
claims against the estate of such officer (a) 

The institution of a suit is sufficient demand in writing, and 
the neglect of the trustees of the society to audit the accounts 
of the defaulting officer will not deprive the society of the 
statutory right of priority {h), 

{&) Me CoUman, W N (1881) 136, {b) AUolom^ GeiUng, 32Beav 322, 

Q under the corresponding provisions of 

(«) 38 & 39 Yict 0 60, s 15 (7) the repealed stat 18 & 19 Vict c 63, 
See Me Athins, W N (1882) 38^ s 23 
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CHAP X3X An incorporated banking company cannot be an “ ofiSoer ” of 
a friendly society witbin the meaning of the above enactment, 
and an order cannot, accordingly, be made therennder for pay- 
ment to the trustees of the society of moneys in the possession 
of such a company as treasurer of the society (c) 

Settlemeut Disputes between a member, or a person claiming through a 
of disputes -tjug society or its officers, are to be settled conclu- 

sively m manner directed by the rules of the society (d) 


Discharge 
of mortgages 
by receipt 
indorsed or 
annexed. 


Registration, 
&c of receipt 


ii,— Reconveyance.— A receipt under the hands of the trustees, 
countersigned by the secretary in the form in the third schedule 
to the Act, or in any other form specified m the society’s rules, 
for all moneys secured to the society by any mortgage or other 
assurance, such receipt being indorsed upon or annexed to the 
mortgage or assurance, vacates the same, and vests the property 
m the person entitled to the equity of redemption without re- 
conveyance or re-surrender (e) 

If the mortgage or assurance have been registered under any 
Act for the registration or record of deeds or titles, or is of 
copyhold or customary land and entered on any court rolls, the 
registrar under such Act, or steward of the manor, or keeper of 
the register shall, on production of such receipt, verified by oath 
of any person, enter satisfaction on the register or on the court 
rolls, respectively, of such mortgage, or of the charge made by 
such assurance, and shall grant a certificate either upon such 
mortgage or assurance, or separately, to the like efieot, which 
certificate shall be received in evidence in all Courts and pro- 
ceedings without further proof (/). 


(c) He West of and South 

Wales Distnet Bank, Bxp Swansea 
Fnendly , 11 Oh D 768, 0 A 
ii) 38 k 39 Vict 0 60, s 22 See 
as to tbe extent of tbis enactment, 
Balkser v BaU^ (1897) 1 Q B. 257, 

and cases there cited 


[e) 38 k 39 Vict 60, s 16 (7), not 
applying to Scotland or Jersey 

(f) Ikd , s 16 (8) A fee of two 
shillings and sixpence is payable foi 
the entry and certificate by means of 
stamps m Scotland 
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Part IV. 

OP VOID AND VOIDABLE SECURITIES. 

OHAPTEB XXXI. 

OF MORTGAGES WHICH ARE VOID AS BEING IN FRAUD OF 
CREDITORS. 

Section I. 

Of Fraudulent Conveyances under Stat 13 Eliz. c, 5. 

i, — Avoidance of Conveyances made in Fraud of Creditors. — ^At Preference at 
common law a debtor may prefer any creditor, or any set of common law. 
creditors {a), and that althongh, he is msolvent (6), and though 
such preference would he void under the Bankruptcy Acts. 

Even a declaration of trust by the debtor of property for his 
creditor, though nncommumcated to him, is valid, notwithstand- 
ing the debtor knew he was insolvent (c) And a warrant of 
attorney given voluntarily, although to the prejudice of other 
judgment creditors, is not unlawful or fraudulent {d) But 
various enactments have from time to time been passed by the 
legislature for rendering void dispositions of property made 
with intent to defeat the claims of creditors 

By the stat 13 Eliz o 5 (made perpetual by the stat Stat isEliz 
29 Ehz c 6), after a preamble statmg the purpose of the Act 
to be the avoiding of feigned, oovmous and fraudulent feoffments 
and other conveyances, ‘‘ to the end, purpose and intent, to delay, 

(a) JBColhirdY Ande^son^ST R 235, (5) NunnY Wtkmore, 8 T E 528, 

Mstwiek V GaiUaud^ 5 T R 424 , Goss Mians v Jones^ 3 H & C 423 , Middle- 
V Meale, 6 Moo 19 , Eveleigh v Furss- tony Eollocl.^ JSxp Elliott, 2 Ch. D 104 
ford, 2 Moo. & E 639 , Westhury v (<?) Middleton y Eolloek, Exp Elliott, 

Clapp, 12 W E 611 sup 

• {d) SolbirdY Andeison, 5T E 236. 
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MORTGAGES IN FRAUD OF CREDITORS — 13 ELIZ. C 5. 


OHAP hinder or defraud creditors of their just and lawful actions,’’ &e., 

enacts as follows — 

Fraudulent Sect 1. All and every feoffment, gift, grant, alienation, bargain, 
conveyances and conveyance of lands, tenements, hereditaments, goods and 
deoiled void chattels, or of any of them, or of any lease, rent, common or othei 
cre^tors^^ profit or charge out of the same lands, tenements, hereditaments, 
goods, and chattels, or any of them, by wilting or otherwise , and 
all and every bond, suit, judgment and execution, at any time had 
or made to or for any intent or purpose before declared and 
expressed, shall be deemed and taken (only as against such peiaon 
or persons, his or their hens, successors, executors, administrators, 
and assigns, and every of them, whose actions, suits, debts, accounts, 
damages, penalties, foifeitures, heriots, mortuaries, and reliefs, by 
such guileful, covinous or fraudulent devices and practices as is 
aforesaid, are, shall, or might be in any ways disturbed, hindeied, 
delayed, or defrauded) to be clearly and utteily void, frustrate, and 
of none effect ” 

Proviso for Sect 5. ‘‘Provided always, that this Act shall not extend to any 
®‘^^J® 72 .noes estate or interest in lands, goods, or chattels, had, made, conveyed, 
on ■^ood^^ or assured, which estate or interest shall be upon good consideration, 
consideS-tion. ^’^d hond. fide lawfully conveyed or assured to any person or persons, 
^ * not having at the time of such conveyance or assurance any manner 

N of notice or knowledge of such covin, fraud, or collusion as afore- 

said ” 

Effect^ this The effect of this enactment is to render void as against the 
euaotmenV^ Creditors generally of the mortgagor all mortgages which are 
made with intent to defeat their claims ; and also to render void 
as against creditors of the settlor, except so far as protected by 
sect. 5, mortgages of interests derived under settlements which 
are under the Act ie) 

What pro- Thi^v,,xT- x g things as may be taken in 

th^statu^e^ execution, anv^^,^?^efore, previous to 1 & 2 Vict c 110, the 
assignment o|^^ bond was not withm the statute (/) ; nor an 
assignment oi stock [g] ; nor of any chose in action (4) ; nor 
were copyholds, it seems, within the Act (^), unless by tenure 
or special custom they were subject to debts (^) 

But it seems that such property might have been affected by 
that Act, taken in connection with the Insolvent Debtors Act, 
m the event of a subsequent insolvency (/?), or taken in con- 
nection with the subsequent death of the debtor, when the 
creditors might reach all the personal property (A) ; and now 

(e) For an able discussion of the [g) Dundas v JDutenSf 1 Ves Jun 
avoidance of settlements as fraudulent 196 

xmder this Act, ref erence may be made {h) Mi cutty Dodd^Qx & Ph 100, 

to Yaizey on Settlements, vol n 10 L J N S Oh 296 
pp 1626 et {t) Mathews v Feaver^ 1 Cox, 278, 

(/) Stmsy Thomas, 12 A ^E 686 
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caslij bank notes, and stock, and otker ckoses m action (Z), whicli chap xxxi 
may be taken in execution, fall within the Act of Bliz Q), as 
also a policy of insurance (w), and copyholds, which are now 
subject to execution {n) 

ii. — The Intention to Defraud Creditors. — Retention of Pos- Retention 
session of Mortgaged Property by Mortgagor. — The question of chattels by 
how far the retention of possession by a mortgagor of chattels 
raises an inference of intent to defraud creditors has been 
already considered (o) 

It IS well settled that a mortgage of lands of any tenure Eetention 
cannot be impeached merely on the ground of the mortgagor of 
retaining the possession and enjoyment thereof {p) mortgagor 

Some conflict of judicial opinion appears to have arisen as Whether the 
to whether an intent to defeat, hinder or delay creditors ^enMo de- 
must be inferred as a matter of law, where it appears, as 
a matter of fact, that the efleet or result of the assign- one of law or 
ment in question is to defeat, hmder or delay creditors; 
and high authority may be adduced in support of an 
affirmative answer to this question; but the preponderance 
of authority is clearly m favour of the principle, that the 
language of the Act bemg that the conveyance of property 
is void as against creditors only, if it is made with intent 
to defeat, hinder or delay creditors, the Court is to decide in 
each particular case whether, on all the circumstances, it can 
come to the conclusion that the intention of the assignor, in 
making the assignment, was to defeat, hinder or delay his 
creditors (r) According to this prmciple, the question whether 
or not a particular deed was executed with the intent to defeat 
creditors, will be a question of fact for the jury (s). 

Actual intention to defeat or delay creditors need not be 
proved if the circumstances are such that the assurance would 


(l) See 1 & 2 Viot o 110, s 12 
{1) BrntaohY MoCtdheh, 3 K! & J 
110 

{m) Stohoe v Cowan, 29 Beav 637 

(n) 1 & 2 Viot o 110, s 11 

(o) See ante, pp 172 seq 

(p) Saltvngetone^ 8 Case, oit 2 Btilstr 
236 , Lamhert'^s Case, Shep, Toucbst by 
Preston, 267 

(q) See cases cited arg m Freeman 
T. Pope, L R 5 Ob A 638 

(r) Thompson v Webster, 4 Drew, 


632. Fxp Merest, Fe W%se, 17 Q B 
D 290, C A , Godfrey r JPoole, 13 
App Gas 497, at p 603 See Ze 
Zievre and J)ennea v Gould, (1893) 1 
a B 491, at p 500, C A 

(«) JELenderson v Zloyd, 3 & F 7 , 

Carrv Burdiss, IQ M &R 782, Feed 
V Blades, dTloxmt 212, ZmdonY Sharp, 
6 Man & G-r 898 , Fennell v Dawson, 
18 0 B 355 , Biddulph y Goold, 11 
W B 882 , Male y Metropohtan 
Saloon Omnibus Co , 4 Drew 492. 
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necessarily have that effect ; but the mere fact that it has 
in the result prevented an antecedent creditor from being paid, 
IS not of itself sufficient to invalidate the assuiance (ti) 

On this statute Lord EUenhorough has remarked (x), that it 
IS not every feoffment, judgment, &o , which will have the effect 
of delaying or hindering creditors of their debts, &o , that is, 
therefore, fraudulent within the statute ; for such is the effect 
tanto of every assignment that can be made by one who has 
creditors. Every assignment of a man’s property, however 
honest and good the consideration, must diminish the fund out 
of which satisfaction is to he made to his ci editors. But the 
feoffment, judgment, &o , must he devised of malice, fraud, and 
the like, to bring it within the statute {p ) ; and if the considera- 
tion is bona the intent to defeat other creditors is not a 
fraud, independently of the Bankrupt and Insolvent Acts ; as 
where a debtor mortgaged all his property to secure some 
creditors to the exclusion of the rest, the deed was held not 
to fall within the statute (s), though it contained a proviso 
that the debtor should remam in possession for six months {a). 
Similarly, a sale of goods, if bond Jide, is not invalidated by 
knowledge that an execution is intended (b) 

So an assignment by an insolvent debtor of all his property 
for his creditors, in order to defeat a particular creditor’s execu- 
tion, IS not within the statute (c ) , but persons claiming under a 
writ of sequestration issued by the Court have priority over a 
mortgagee who takes his security with a knowledge that it was 
made to avoid the effect of the sequestration {d) 

The intent to defraud may be inferred from various circum- 
stances, and it may he useful in this place to refer briefly to 
the cases which indicate what circumstances may he taken into 
consideration in determining this question so far as such cases 
bear upon mortgages. 


(^) Freeman v Fope, L R 5 Ob A 
638, 646, Fe Fidler, 22 Ob I) 74, 
0 A 

(u) Freeman t Fope, sup , qualify- 
ing tSpireU Y Willows, 3 De Gi- J & g 
293 

{on) Meuso V Sowell, 4 East, 13 
\y) See Gale v Williamson, 8 M & 
W 405 

(«) Alton Y Samson, L B. 4 Cb. 
A ^22 , Gladstone y FaAwtch, L. E 
6 Ux . 211 , Allen y Fonnett, L , B . 
6 Ok, A.. 681, 


{a) Alton Y Sarr%son, sup 

(b) Sale Y Meii opohtan Saloon Omm-* 
bus Co, 4 Drew 492, Westbmy v 
Clapp, 12 W B 511 , Wood y Dixie, 
7 Q. B 892 

(c) Fiekstoch y Lyster, 3 M & S 
371 , Wolverhampton, Co y Mais- 
ton, 7 H & N 148, Datvill y Tey^y, 
6 H & K 807 , May low v Oygill, 8 
Jur N S 829 

(«?) Ward Y Booth, L B. 14 Eq 
196 See Fmpnnghcm y Short, 3 Ha. 
461. 
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An element whicL. may be taken into consideration as leading chap xxxi 
to an inference of fraudulent intent to defeat or delay creditors^ What msol- 
is, if the debtor is at the time, or by such conveyance becomes, 
in insolvent circumstances, in which case it falls within the 
Act (e) ; but the mere owing some debts is not sufficient (/). 

It IS not, however, necessary to prove a state of actual in- 
solvency {(/), 

If, after deducting the property which is the subject of an 
assurance, sufficient available assets are not left for the payment 
of the grantor’s debts, then that is an element from which the 
law may infer an intent to defeat creditors (Ji ) ; but although 
a grantor is m embarrassed circumstances, yet, if the property 
not included in the assurance is ample to pay his debts, the 
assurance will be good, even if some of the debts remain 
unpaid 

The question is whether the grantor was in a position that 
would justify him in putting a considerable part of his property 
into a particular assurance (A) 

So, on a conveyance of either land or goods before the insol- Retention 
vency of the grantor, the retention of the title deeds may be 
submitted to the jury as evidence of fraud (/), 

If there is an actual intent to defeat creditors, it is immaterial Act may 
whether the grantor was or was not solvent at the date of the g?antor\T^^ 
settlement (m) , or whether he was or was not indebted at the solyent 
time ; as if, being a trader, he settled all his present and future 
property (n) ; and that notwithstanding the assurance was of a 
very trifling amount considering the extent of his busmess (o). 

A mortgage executed by the mortgagor when solvent in Mortgage not 
favour of a creditor, without his knowledge and without any to^^agee^ 
communication with him, is vahd (p), although the mortgagor 
kept it in his own possession up to the time of his death ; unless 

{e) SheatsY Rogers^ SB &Ad 362 v OUve^ C 0 90, BattersleeY 

See Lush v W%lhinsony 5 Ves 387 , Farrington, 1 Swanst 106 , Russell v 

Kidney v Coussmaker, 12 Ves 148, JEammond, 1 Atk 15, Middlecomhe v 

Noreutt v JOodd, Cr & Ph 100 Marlow, 2 Atk 220 , Lord Townsend 

(/) Bkarf V fSoulhy, 1 Mao & Gl- v Windham, 2 Ves Sen 1 

364 (A) Qrossley v Elworthy, Xi R 12 

{a) Townsend v WestaeoU, 2 Beav Eq 168 
340 (1) Booy Ball, llM & W 531. 

(^) Freeman v Rope, E. R 6 Ck A. (w) Spirett v. Willows, 3 Be G J & 

538, 545 , Taylor v Coenen, 1 Oh B S 293 

641 , Spirett v Willows, 3 Be G J & {n) Ih , Ware y Gardne) , L R 7 

S 293, Jackson Y Bowley, I Cax &M Eq 317, Taylor v Coenen, 1 Oh B 
97 And see Rex v. Sadlers* Co , 10 641 

H L 0 404 (o) Taylor Y* Comm, sup 

{%) Kent Y Riley, L R 14 Eq 190 {p) 1 Shep Tonchst by Preston, 

B^QjSoleroft*sCase,'Dj 294 b, Stephens 57, 4 Cru Big 29, ed 4, 
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it was delivered as an escrow, or fraud is proved {g) So a 
delivery of the mortgage deed by the mortgagor to his owa 
solicitor, who retained it till the mortgagor’s bankruptcy, was 
held a valid delivery to the mortgagees (; ) 

But a voluntary mortgage, not communicated to the creditor, 
and kept to be made use of if convenient, was held fraudulent 
under the statute 27 Eliz c. 4 (s) 

The oases referred to in this section are, for the most part, 
cases in which questions have arisen as to setting aside voluntary 
settlements for want of consideration and other circumstances 
indicating an intent to defraud creditors within the meaning of 
the statute , but the principles imderlying the decisions seem to 
apply to cases of mortgages 

It must, however, be borne in mind that, in the case of a 
moitgage, an equity of redemption of more or less value is left 
in the mortgagor and is available after payment of what is due 
to the mortgagee for principal, interest, and costs, for the pur- 
pose of satisfying the claims of creditors 

Where an insolvent debtor, shortly before his death, pur- 
ported to assign absolutely certain pohcies of insurance on his 
own life of considerable amount to a particular creditor in con- 
sideration of the release of a debt due to him, the assignment, 
though held to be voluntary and void under the statute as an 
absolute assignment, was ordered to stand as a security for the 
debt due at the time of the assignment (i^) 

The adequacy of consideration is another important, though 
not conclusive, element in determining the hona fides of a tran- 
saction (u) It has been held that a past debt is an adequate 
consideration for a mortgage within the statute (a?) ; d fortiori^ 
if the consideration is not only an antecedent debt, but also a 
substantial advance made at the time when the mortgage is 
given (y) And a biU of sale to secure an existing debt and 
future advances wiU. not be void under the statute if made in 
good faith (s). 


(s') Doe V JTmffht, 5 B & Cr 671 , 
JExton V Scott, 6 Sun 31 See Dillon 
Y Coppm, 4 My & Or 662 

(») Qrugcon v Gc^rard, 4 T & 0 
Ex 119 

(s) CiacTmallY Janson, 11 Ob D 1, 
C A See JPerrySemcJe v Attwood, 
2 De O & J 21 , see also Wilson v 
Dalfour, 2 Camp 579 , Exp Combe, 9 
Ves 117, Adams y, Claxton, 6 Yes. 


226 

{t) StoJcoe Y Cowan, 29 Beav 687. 

[u) SeQDooY James, 16 East, 212 
(ir) Edwards v Un, 2 T E 587 , 
IE R 548 

{y) Mat tindale v Booth, 3 B & Ad 
498 , Etches y Evans, 9 0 & P 640 
(«) Exp Games, Be Bamford, 12 Ob 
D 314,0 A 
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But, though a mortgage is given in consideration of a sum chap xxxi 
actually advanced, the deed will be hable to be set aside if, by 
its form or effect, it shows that its mtention is to protect the 
goods from claims of other creditors and retam the benefit and 
enjoyment of them to the grantor (a) 

It makes no difference whether the deed deals with the whole 
or only a part of the grantor’s property, or even if it extends to 
after-acquired property ; if the deed is ho^id fide, that is, if it is 
not a mere cloak for retaining a benefit to the grantor, it is a 
good deed under the statute of Elizabeth (Z>). 

But a deed, though made for valuable and adequate considera- Consideration 
tion, may yet be void under the statute if an actual and express ^^foauf^ex^sts 
intent to defeat creditors is proved {c) 

The statute also avoids mortgages of interests derived under Voluntary 
settlements or other instruments which axe themselves fraudulent 
and void under the statute, as against the creditors of the settlor 
or grantor As regards voluntary settlements, it was said by 
Taunton, J , in Shears v Roge) s ‘‘ It is established by a long 
train of decisions that a voluntary assignment made without 
valuable consideration, so as to defeat the rights of creditors, is 
fraudulent within the meaning of the statute ” (d) And, of 
course, if the settlement or other conveyance under which the 
mortgagee claims is void, his security will be void also But 
the question as to the avoidance of voluntary settlements, &o , 

IS one of the mortgagor’s title, and beyond the scope of the 
present treatise. 

The effect of sect 6 of the statute is to except from the 
operation of the Act in favour of a purchaser for value without 
notice, any interest, whether legal or equitable, derived under a 
settlement, which that statute would make void agamst creditors, 
as to other persons claiming under it So, where by a settle- 
ment, which was fraudulent against creditors under the statute, 
a reversionary life mterest was reserved to the settlor, who 
charged such interest by way of equitable mortgage to a person 

{a) Jieed T Blades, 5 Tatmt 212, (c) Lord Kan^sfiold in 

Zatimef v Batson, 4 B & 0 662 , Kemeit, Cowp 432 , Btrmg v idtronxf, 

Graham Y lurheu 14 0 B 410, Hale 18 Beav 408, Holmes y Benney,ZTSi 
Y Heiropolitan Saloon Omnibus Co , 4: & J 90, BottY Smith, 21 Beav 511, 

Drew 492, Bott v Smith, 21 Beav affirmed, p 517, Corlett v Badcliffe, 

511 14 Moo PC 121 , Cornish v ClaiJc, 

[b) Alton Y Hanison, L E 4 Oh. L E 14 Eq 184 , Thi ee Towns Banling 
A 622, Bxp Games, Be Bamford, 12 Co y Maddever, W N (1883) 104 
Oh D 314, C A 3 B & Ad 370 
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•who advanced luB money without notice that the 
fraudulent, it waa held that the mortgage was P ^tected ^ 
sect. 5, and was accordingly good as against the ore i 
settlor {e). 



iii, — Against what Creditors a fraudulent Conveyance will bo 
Avoided — ^The statute renders void conveyances made 'wiili 
intent to defraud creditors only as against persons whose 
actions, &e , may he defrauded or hindered, and the representa- 
tives of such persons An assurance, though fraudulent under 
the statute, will therefore he valid as against the assignor 
himself, and as against strangers other than creditors ; it wull 
also he valid as against creditors who are cognisant of and take 
part m the arrangement under which the assignment is 
made (/) 

It has been held at law that an assurance cannot he void 
against a person who only became a creditor after its date (y) 
But in equity an assurance is void if made with a view to defeat 
future debts {It ) ; and when an assurance is once avoided under 
this statute, subsequent creditors may he let in together with 
antecedent creditors (?) ; and a subsequent creditor may himself 
bring an action to avoid the assurance, if any antecedent debt 
remains due(7i). An assurance may be made under such cir- 
cumstances as to he void against subsequent creditors, although 
all the antecedent creditors are paid off (7) , as where it is made 
to defeat a plaintiff in an action {m ) ; or where the grantor 
immediately afterwards realizes aU the rest of his property and 
denudes himself of everything {n ) ; or where he makes the 
assurance on the eve of entering into an hazardous trade, in 


(e) !BaUfa% Joint Stool Banhnff Co 
y. GledhiU, (1891) 1 Cb 31 

(/) Steel y Bioun, 1 Taunt 381 , 
Bohimon y McDonnell^ 2 B «&: Aid 
134-, BesseyY Windham^ 6Q B 166, 
White Y Morns, 110 B 1015, OlUver 
Y King, 8 De G M & G- 110 

(y) Oswald y Thompson^ 2 Excb 215 
But see Graham y Furhm, 14 0 B 
410, per Williams, J 
(h) StilmanY Ashdown, 2 AFk 481, 
Tariaoh y Marbury, 2 Vem 510 , St 
AmandY Lady Jet sey, 1 Com 3 nas, 255 , 
Emgeftfotd y Bark, 2 Vem 261 , 
Ware y Ga^dmer^ L R. 7 Eq, 317 


(a) Bat ton y Vanheytlmsen, 11 Ha 
126, 133, Strong y Shong, 18 Beay 
408 

(/<;) JenhynY Vaughan, ZldtQw 419, 
Ft eeman y Fope, L R 5 Ob A 545 , 
Crossley y Flwotthy, L R 12 Eq 
167 

(2) Bichat dson y Smallwood, Jao, 
552, FColmes y Fenney, 3 K & J 
90, 99 

(m) Barling v Bishopp, 29 Beay. 
417 , Kidney y Coussmaker, 12 Ves 
148. 

[n) Spirett y Willows, 3 Be G J & 
S 293, 302, Freeman r Fope, L R 
5Cb.A538 
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wliioli case the onns would fall on Mm to show that he was in a chap xxxi 
position to make it (o) 

A creditor under a voluntary^^o^^ ohi bond is as much entitled 
to the benefit of this statute as any other creditor (p) 

It is not necessary for a creditor to have a lien or charge on 
the property the subject of the settlement to entitle him to a 
decree to set it aside (q). Where the settlor has subsequently 
mortgaged all his personal estate, the chattels which are the 
subject of the fraudulent settlement do not, upon its being 
declared void, vest in the mortgagee (? ) He has only the right 
of a general creditor, and must take independent proceedings to 
have execution of the property (s) 

The statute applies where the debts were contracted not by Debt of 
the party making the conveyance, but by the ancestor from testator^ 
whom he derived the estate (f ) , and a fraudulent conveyance 
may be made by an executor as well as by an heir (u) 

An action by a creditor to set aside a settlement under this Action to set 
statute IS not affected by the insolvency of the settlor subsequent ye^ance^" 
to the commencement of the action (a?). If the settlor has 
become bankrupt, the trustees in bankruptcy are the proper 
persons to bring the action (^). The trustees in bankruptcy are 
“ parties grieved” within the statute (s). 

Any particular creditor, including a mortgagee, whether legal "Who may- 
or equitable, may take proceedings to set aside a voluntary 
settlement (a) ; but it does not appear to be free from doubt 
whether a creditor, even if he is a mortgagee, can after the 
bankruptcy of the debtor maintain an action to set aside a 
conveyance made by the debtor prior to the bankruptcy, on the 
ground that such conveyance is fraudulent within the statute, or 
whether the right of such action in such a case is in the trustee 
in the bankruptcy only (d) 


(o) Maelay v I>ouglas^ ]4Eq 106, 
JBsup JRwseUf 19 Cb D 688, 0 A 
{p) Adames v SLalUtt^ L E 6 Eq 
468 , Denmg v Wme^ 22 Beav 184 
(^) B,eese Rwe) Silver Mming Co t 
Atwelli 7 Eq 347 , Goldsmith r Uus- 
sell, 6 De G- M. & G 547 But see 
Lister Y Turner, 5 Ha 281 , Collins 

V JButton, 4 De G & J 612 

(r) Barton y Vmheythusen, 11 Ha 
126 

is) Beese Bivei Bilvs'i Mining Co 

Y Atwell, sup , Lister v. Turner, 
sup 


(t) Aphayry v Bodingham, Cro 
Eliz 350 , Gooohds Case, 6 Eep 60 
See Biehaydson y Sorton, 7 Beav 
112 

(w) Doe Y Tallows, 2 Or. & J 481 , 
2 Tyrw 460 

(a?) Goldsmith y Bussell, 5 De G. 
M & G 547 

(y) Collins Y Burton, 4 De G & J 
612 , Goldsmith y Bussell, sup 

(?) Butcher v BCasrison, 4 B & Ad. 
129, Loby Ball, 11 M & W 631 
(a) JEde y Knowles, 2 T & 0 0 0. 
172 

{b) Listet Y Twrner, 5 Ha 281. 
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The form of the decree is that the deed he declared void 
against the creditors, and that the defendants join in all necessary 
acts for raising the money for the creditors {c) , and the decree 
must he on hehalf of all the creditors {d) 

In one case (e) Lord Oranworth gave the trustees and infant 
cestms que trust their costs ; hut this case has not heen followed, 
and the utmost that can he done is to make the decree without 
costs (/), and if they appeal and fail they will he fixed with 
costs {g). 


Section II 

Of the Avoidance of Mortgages in Bankruptcy 

i, — Introductory Remarks. — ^A conveyance hy way of mortgage 
which IS “fraudulent” within the meaning of the statute 13 
Eliz c 5, is also void under the Bankruptcy Act, 1883 (A), and 
such conveyance will be liable to he set aside accordingly in 
favour of the general creditors of the mortgagor if any pro- 
ceedings m bankruptcy should he founded upon such act or 
any other act of bankruptcy committed either before or after 
the conveyance within the hmit of time to he presently stated. 
But a conveyance may he good as against an execution creditor 
under the statute of Elizabeth, hut may, nevertheless, he had as 
against the trustee in bankruptcy of the mortgagor 

If a deed executed by a debtor is liable to he set aside on the 
ground that it is within the mischief of the bankrupt law, it 
will apparently become valid and unimpeachable as against the 
trustee in bankruptcy after the lapse of three months from its 
execution, if during that period no proceedings in bankruptcy 
are taken agamst the debtor (^), independently of the question 
whether or not it may be void as agamst an execution creditor 


(e) JBoft V Smith, 21 Beav 611 , 
afiBrmed, L J p 617 See DaiviU y 
Terry, 6 H & N 807 
(i) Strong y Siiong, 18 Beav 408, 
Toese Jiiter, Co v Atuell, L R 7 
Eq 347 

(e) Goldsmith y Rusbell, 6 De G- M 
&a 547 

(/) JSkey V. Coao^ 26 Beav 95 


{q) JSxp Mussell, 19 Cb D 688, 
C A. 

ih) 46 & 47 Viot c 62 
(i) Ihd ss 6, 48 The period was 
formerly twelve months prior to adiudi- 
cation Bqq Allen y Bonnelt,lj R 6Cb 
App 677 See also V Tetersm, 
L R 2 Ex 304 , iS C ,Z ihid 104 , 
Jones V JSarbery L R 6 Q. B 77. 
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nnder the statute of Elizabeth., or generally as fraudulent against 
creditors 

It has been seen that a conveyance by way of mortgage of a 
person’s whole property, or of the whole with a merely colour- 
able exception, and d fortiori such a conveyance of part only of 
his property to secure an existing debt, is not necessarily void 
under the statute of Elizabeth (j>) , but any such conveyance, if 
“ fraudulent,” or amounting to “ fraudulent preference ” within 
the meaning of the bankruptcy law, is an act of bankruptcy and 
liable to be avoided accordmgly 


ii. — Praudulent Conveyances are Acts of Bankruptcy. — The 
enactments governing the question how far mortgage securities 
given by a debtor are voidable in the event of the subsequent 
bankruptcy of the mortgagor by his trustee, are the following 
sections or parts of sections of the Bankruptcy Act, 1883 (^) 

Sect 4 “A debtor commits an act of bankruptcy in each of the 
following cases — 

(a) If in England or elsewhere he makes a conveyance or assign- 

ment of his property to a trustee or trustees for the benefit 
of his creditors generally , 

(b) If in England or elsewhere he makes a fiaudulent conveyance, 

gift, d^elivery, or transfer of his property, or of any part 
thereof , 

(c) If in England or elsewhere he makes any conveyance or 

transfer of his property or any part thereof, or creates any 
charge thereon, which would under this or any other Act 
be void as a fraudulent preference if he were adjudged 
bankrupt ’’ 

Sect 6 ‘‘A creditor shall not be entitled to present a bankruptcy 
petition against a debtor unless 

(h) The act of bankruptcy on which the petition is grounded has 
occurred within three months before the presentation of 
the petition ” 

Sect 43 “ The bankruptcy of a debtor, whether the same takes 
- place on the debtor's own petition or upon that of a creditor or 
creditois, shall be deemed to have relation back to, and to commence 
at, the time of the act of bankruptcy being committed on which a 
receivmg order is made agamst him, or, if the bankrupt is proved 
to have committed more acts of bankruptcy than one, to have 
relation back to, and to commence at, the time of the first of the 
acts of bankruptcy proved to have been committed by the bankrupt 
within three months next preceding the date of the presentation 
of the bankruptcy petition , but no bankruptcy petition, receiving 
order, or adjudication shall be rendered invalid by reason of any 
act of bankruptcy anterior to the debt of the petitioning creditor ” 

{h) 46 & 47 Vict 0 62 
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ij) See ante^ p 673. 
VOL. I. — R. 
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It 'will be observed that sect 4 renders void tbe conveyances 
and assignments specified in clauses (a), (b), and (c) if made by 
a debtor in England or elsewheie ’’ Such instruments will, 
therefore, amount to acts of bankruptcy if made anywhere abroad 
by a person subject to English law ( 1 ). But a conveyance of 
property situate abroad out of the jurisdiction of the English 
Courts cannot defeat or delay creditors so as to constitute an act 
of bankruptcy ; and a conveyance of property in England by a 
domiciled foreigner in his own country which can operate only 
according to the law of that country, is.not withm the section 
The section clearly means, and has always been interpreted as 
meaning, fraudulent by the law of England, and, therefore, 
cannot properly aj)ply to a conveyance which is executed in and 
is to operate according to the law of a foreign country’’ (m). 

Sect 4, though it makes fraudulent conveyances ” avaflable 
acts of bankruptcy, does not, nor does any other section of the 
Act, expressly render such conveyances void as against the 
trustee, as is the case with regard to conveyances amounting to 
fraudulent preferences ” within the meaning of sect, 48 But 
the result of the decisions is such as to make it clear that, if a 
conveyance by a debtor is a “ fraudulent conveyance ” so as to 
constitute an act of bankruptcy, it will be invalid as against the 
trustee, unless saved by lapse of time (n). 

Eurther, the Act nowhere expressly says that a fraudulent 
conveyance,” to be impeachable as being an act of bankruptcy, 
must have been made within three months before presentation of a 
petition on which the debtor is adjudicated bankrupt, as is pro- 
vided by sect 48 with regard to “ fraudulent preferences ” 
But, having regard to the language of sects 6, 43, as to the 
time after an act of bankruptcy within which a petition may be 
presented, and as to the relation back of the trustee’s title to 
such act, it seems a necessary inference that a conveyance made 
before the commission of such act will be unimpeachable as 
against the trustee ; and the question has been so determined by 
judicial decision. So, where a debtor assigned aU his estate 
and efiects by way of security for a sum then due, and a small 

{J) Exp Me BawerSi Vi (jh. D Aldmson v Temple, 4 Burr 2239 , 

at p 532 Woodheuse v Mw ‘i ay, IL It 2 Q B 

(m) Exp Grupm, L E 8 Oil A 638, Me Coleme<ie,lj it 1 Oh A 128, 

374 See Exp Eefnes, Me Myers, 36 at p 134, Me JSfnrse, Exp Eoxley,Jj It 
X T 392 3 Oil A 615, 619 , Me Wood, L R 7 

{n) Must V. Cooper, Oowp. 632 , Oil A. 302. 
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further advance, and became bankrupt seventeen months after- ob.l-p xxxi 
wards, it was held, independently of the question as to whether 
the assignment was saved by the present advance (o), that the 
lapse of time which had occurred since the assignment rendered 
the deed valid as against the trustee in bankruptcy, though it 
might otherwise have been impeachable by him (p) So a bill 
of sale was upheld, though a liquidation supervened within the 
statutory period, where such bill was given in substitution for a 
previous bill of sale (q). 

In the Bankruptcy Acts prior to 1869, a conveyance must, so Question 
as to be available as an act of bankruptcy, and impeachable 
accordingly, have been made by a debtor fraudulently with frai^ulent m 
intent to defeat or delay his creditors ” , but in the Act of that one of law ^ 
year these words were omitted from the definition of a^‘ fiaudu- 
lent conveyance,’’ and the omission has been continued m the 
present Act The efiect of the omission, however, has not been 
to change the rule formerly prevailing in bankruptcy, that the 
question whether a conveyance was fraudulent against creditors 
was one of law, not of fact ; the words were omitted as super- 
fluous and misleading, masmuch as the Court or a ] my were by 
that rule sometimes compelled to find fraudulent intent, wheie, 
in fact, there was no such intent (r). 

In determming the conclusion of law whether a mortgage Circumstances 
security given by a person who afterwards becomes bankrupt is case^muTflic 
impeachable as a ‘‘ fraudulent conveyance,” the facts of the consideied 
particular case must be examined ‘‘ In each case, looking at 
all the circumstances, you have to answer these questions Does 
the assignment include all the property, or is there a substantial 
exception ^ Is it wholly to secure a pre-existing debt ^ And, 
if there is a further advance, is it a substantial one, or only one 
intended to give colour to a security which is in reality made 
only for the purpose of securmg a pre-existing debt ? These 
are questions of fact, and the answers to be given depend on the 
circumstances” (s) 

A mortgage of the whole of the debtor’s property, or of Mortgage 

of wliole of 

(o) See as to this, znfia {>) L R 7 Oli A 302, at 

{p) Allen v Bometty’Li R 6 Ch A p 307 

577 See also Feterson^Jj R (s) JBxp Kinpf Be K%ng^ 2 Oh D 

2 Ex 304, Jones v Sailer, L R 6 256, at p 262 See Admoi -Gen of 

Q B 77 Jamaica t Laseelles, (1894) A 0 135, 

(^) Lomact^ v Burton, LR60P at pi 39 
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MORTGAGES IN FRAUD OF CREDITORS — 13 ELIZ. C. 0. 

the •whole with a colourable exception, whether for the 
benefit of a particular creditor or creditors to the exclusion of 
otheis {t)^ or for the benefit of his creditois generally (it) to 
secure an existing debt or debts, is an act of bankruptcy, and 
void accordingly as against the trustee 

Such a mortgage in favour of a particular creditor or several 
creditors is void, though no fraudulent motive on the pait of 
any of the parties is proved, as the fraudulent intent will be 
imputed to the mortgagee from the necessary and obvious 
result of the transaction being to defeat or delay other 
creditors (x ) ; and it makes no difference in this respect whether 
the mortgagor is a trader or non-trader (y) 

The knowledge by the creditor that the assignment comprises 
aU the debtor’s property affects him with notice of the act of 
bankruptcy, though the assignment do not purport to convey 
all his effects (s). 

A mortgage of substantially the whole of a debtor’s property 
to secure an existing debt will not be saved by reason of its 
being given in consideration of forbearance to seize under an 
execution or under a previous bill of sale (a) 

An assignment of a man’s whole property is also void if by 
way of indemnity or as a surety, where the debtor’s estate gets 
no equivalent {b ) ; but the giving of further time to the debtor 
may be a sufficient fresh consideration to render the conveyance 
vahd {c) 

A bond fide mortgage by a debtor of part only of his property, 
given to secure a subsistmg debt, is p^imd facie not a fraudulent 


(^) J^e Wood, L R 7 Ch A 302 , 
Bsap Tuvor, 1 Oh D 297 See also 
Bxebo'it v Spooner, 1 M & W 718, 
JSxp Bland, 6 De G M & G 761 , 
Smith V Timms, 1 H & 0 849 , Laeon 
V Liffm, 32 L J Oh 316, JExp 
Clatei , Re Wilhnson, 48 L T 648 , 
Woodhouse v Murray, L R 4 Q B 27 , 
Re Nurse, Exp Foxley, L R 3 Ch A 
615 

{u) Bankruptcy Act, 1883, s 4 (a), 
ante, p 677 See Re Wood, sup 

{x) Exp Elks, 2 Ch D 797, 0 A 
See Yomg v Fleteher, 3 H & 0 732, 
post, p 582 (which was a case of a 
mortgage of part only of the debtor’s 
property to secure an existing debt, 
but it appeared that the mortgagee 
was aware that the result would be to 
delay creditors) 


[y) Re Wood, L R 7 Ch A 302 
^Q&Exp Lucies, L T NT S 113, 
L JJ , Exp Mawiet, L R 7 Oh. A 
214 

(s) Lindon v Shatp, 6 Man & Gr. 
895 , Exp Bland, 6 De G M & G 
761 , Exp Lewis, 31 L J Bky 11 , 
The Oriental Bk Co v. Coleman, 3 
GifP 11, Giaham v Chapman, 12 
0 B 85 

Woodhouse v Mm ray, L R 4 
Q B 27, Exp Cooper, Re Baum, 10 
Ch D 313 , Exp Bayne, Re Cross, 11 
Ch D 639 

(5) Leake v Young, 5 E & B 955 , 
Goodrioke v Taylor, 2 De G J & S 
135, Woodhouse v. Mm ray, D. R. 2 
Q B 27 

(tf) Bhilps V Sormtedt, I Ex D 62, 
0 A , Exp Sheen, 1 Oh D 561. 
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conveyance liable to be set aside in the event of tbe mortgagor’s 
subsequent bankruptcy {d) 

But tbe mere fact that tbe property included in a mortgage is 
only a part, and not tbe whole witb a merely colourable exception, 
of tbe mortgagor’s property, will not be conclusive as to tbe ho7\a 
Jides of tbe transaction Tbe difference in tbis respect between 
a mortgage of substantially tbe whole of a debtor’s pioperty 
and a mortgage of a portion of tbe property, appears to be that 
in tbe former case tbe burden of proving hona fides lies on tbe 
debtor , in tbe latter case tbe burden is shifted to tbe bankruptcy 
trustee {e). 

In order to impugn a mortgage of a part only of a debtor’s 
property, it would seem that it must be shown that a deed is 
fraudulent and void under some other statute, as, eg, tbe 
statute 13 Eliz o 5, or as a fraudulent preference under tbe 
bankruptcy law, or by reason of circumstances attending tbe 
transaction, leading tbe Court or a jury to find, as a fact, that 
tbe intent and object of tbe deed was to defeat or delay 
creditors ( f) 

Mortgages of part only, not being substantially tbe whole, of 
a debtor’s property, if liable to be set aside as fraudulent con- 
veyances, will for tbe most part, but not invariably, be found to 
be also void as fraudulent preferences within sect. 48 of tbe 
Bankruptcy Act, 1883 

So a mortgage by a trader of less than a moiety of tbe whole 
of bis property was upheld, no actual fraud being proved, 
although tbe effect of enforomg tbe security would have been 
to stop bis business {g) 

In a later case, where tbe proportions of tbe property included 
in and excepted from tbe mortgage were similar, a contrary 
decision was made, but in that case tbe greater part of tbe 
excepted property consisted of tbe equity of redemption m tbe 
property mortgaged, which was not legally available for tbe 


Cmr Y SwdisSj 1 O M & R 

443 

(e) Abbott V BurbagOy 2 Bmg N C 

444 See and compare Towng y 
W aud, 8 Exoli 221, and Jomig y 
Fletcher^ 3 H & 0 732, ififta See 
also Smith Y Cannan^ 2 E & B 
36 , Qrogm y Coohe, 2 Br & B. 230 , 
Sarris t. WankUn, 5 W R 61 , 
Sm^th V. Ikmms, 1 H & 0 849 , 


JBmmll Y Damon, 18 0 B 363 , 
Fennell y Reynolds, 11 C B N S 
709 

(/) Sassells v Simpson, 1 Doug 
88, n See Spirrett y Willows, 3 De 
Q- J. & S 293 , Mxp Mayon, 13 
W R 629, Rxp Wensley, 1 De G- 
J &S 273 

{jg) Young v. Waud, 8 Exoh 22 Ip 
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Colourable 
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other creditors, and the remainder was of merely nominal 
Talue ; moreovei, it ai)peared that the mortgagee was well 
aware that the necessary result of enforcing the security -would 
he to stop the business and so delay the ci editors {/i) 

Pressure by a creditor may be matoiial as tending to show 
that the debtor’s intention in mortgaging part of his propeity 
was to escape from the pressure and not to defraud his credi- 
tors {i) But no amount of pressure will save the deed if 
fraudulent intent is proved in the case of a partial disposi- 
tion (A) 

The same rule will apply with greater force where the dis- 
position includes substantially the whole of the debtor’s pro- 
perty So where a trader under press-ure, on the part of ceitam 
creditors, mortgaged substantially the whole of his property to 
secure debts owing to them, and it appeared that the effect of 
the mortgage would be to stop his trade, it was held that the 
moitgage was void as against the assignees m the debtor’s 
bankruptcy as a fraudulent conveyance, inasmuch as the in- 
tention to defeat or delay the creditors must be imputed to the 
bankrupt, although the deed must be taken to have been the 
unwilling act of the bankrupt executed under pressure, so as to 
prevent it from being a fraudulent preference (1) 

If the security is obtamed by pressure, it will not, in the 
absence of collusion (m), be a fraudulent preference, although the 
creditor was aware of the insolvency of the debtor («) ; although 
a transaction, under which a power of sale is given to a creditor 
practically over all the debtor’s property, may be within the 
Bankruptcy Act, 1883, s 4 (o), yet, where the trader receives a 
fair equivalent, the transaction is not void under the bankrupt 
law, though the trader assigns his whole property {p) 

It IS well settled that merely colourable exceptions of part of 
a debtor’s property will not render valid an assignment of what 
is substantially the whole of his property (q). 


(h) Young y FletcJim, 3 H & 0 
732 

{i) Smith V Tmimsj 1 H & C 849 
(/<;) Young v Fletcher, sup , Fxp 
Wensleij, 1 De G J & S 273 , Good- 
ncheY Taylot, J &S 135 

(Z) Fxp Bailey, Fe Farrell, 3 De G 
M & G 534 See Fxp Fcadet, Re 
TTnffJey, L !E 20 Eq 763, Tomkins 
V Saffery, 3 App Oas 213 

(w) Belcher Y Jones, 2]V[ 268 


(«) Smith V Filgnm, 2 Oh D 127, 
X ,Fxp Hall, Re Cooper, 19 Ch B. 
680, 0 A 

(o) Fillips V Sornstedt, 1 Ex, B 
62, C A See Fxp Horton, L E 16 
Eq 397 

[p) Ibid , Mercer v Feterson, L B* 
2 Ex 304 , /S' <7 , L R 3 Ex 104 
And see JBxp Cooper, In re Baum, 10 

Oh D 313, 0 A 

{q) Worsley v Be Mattes, 1 Burr. 
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The general test as to whether an exception is colouiable or cnip sxxi 
not appears to be whether or not the exception will save the Te&t is, 
assignment, if enforced, from causing an immediate msolyenoy 
In the case of a trader it will generally be inferred that the ficient to sa-vo 
result of an assignment will be to produce insolvency if the 
result actually is to stop his business (r). In the case of a non- 
trader, this test is, of course, not applicable, and the general 
test must be apphed having regard to the circumstances of each 
particular case. 

The exception will not be sufficient to save an assignment if What are 
the excepted part of the property is such as would not pass to excepuoas 
the trustee nor be capable of being taken in execution (s) So 
the exception of a pension which would not pass to an assignee 
is not substantial (t) ; nor is the exception of tenant right under 
a lease, which is a mere contingent right (^^) In estimating 
whether a bill of sale comprises the whole of a debtor’s property, 
the value of his book debts is to be taken into account (ir) It 
is sufficient if the debtor is left in possession of sufficient 
materials to carry on his trade (^) If the mortgage passes all 
the stock in trade, so that he cannot carry on his business, it is 
held void, although he has other property besides his stock in 


trade (s) 

But though the effect of a mortgage of the whole, or of 
substantially the whole, of a debtor’s property is not to produce withdia^s 
insolvency in the mortgagor, it may be liable to be set aside in 
bankruptcy i£ its result is to defeat or delay the creditors of the from leg ii 
mortgagor So, the fact that the amount secured is much less orS^tois^ 
in amount than the value of the property assigned will not save 


the security, unless saved by sect. 49 from being void as a 


fraudulent conveyance, inasmuch as the vestmg of the legal 


estate in the mortgagee prevents the equity of redemption from 
being seized in execution, and thus takes the whole of the 


467 , JTaie v Allnuit, 25 L J C P 
267 , SfmtA v Tmms, 1 H & C 
849 , JPmnell v Dawson, 18 0 B 355 , 
Dennell y Meymlds, 11 0 B N S 
716 

(r) Young y Ward, 8 Ex Oh 234 , 
Leale v Young, 5 E & B 255 , Yomg 
Y &C 7^2, Dxp Dland, 

6 De a M & a 757, Smith v 
Cannan, 2 E & B 35 , Boop Clater, Be 
WlUnsm, 48 L T 648 

(«) See Be Geelshott, 3 Bro 0 0 


502 

{t) JSxp JSawher, Be Keehj, L R 
7Ch A 214 

(«) Bxp Dann, 17 Oh D 26, 0 A 
{a) Bxp Bollard, 41 L J Bky 60, 
Bmp Bmton, 13 Oh I) 102, 0 A 
ip) Johnson y Besemeyer, 3 De Q- & 
J 13 , GoodricJce y Tayloi , 2 Be Gr 
J & S 135 , Smith Y Cannan, 2 E & 
B 35 

iz) Young y Bleiohei, 3 H & 0, 

732. 
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debtor’s property out of tbe react of the common law remedy of 
the creditors (a). 

It was held in one case that an assignment by a partner in an 
insolvent firm of all his separate property was a fraudulent con- 
veyance, though the assignment did not include the partnership 
assets, which were, of course, seizable in execution on a judgment 
against the partner (Z>) ; and conversely, a mortgage by a partner 
in an insolvent firm of the partnership property as a security for 
his separate debt is void, as fraudulent as against the creditors of 
the partnership (c) 

An assignment of what was, in fact, the whole of a trader’s 
property, was held to be a fraudulent conveyance, though he 
was not aware that he was assigning all his property, but 
mtended to except his furniture and stock in trade, which had 
been taken m execution without his knowledge (d) 

iii. — ^Fraudulent Preference — The avoidance of conveyances 
on the ground of fraudulent or voluntary preference is now 
regulated by the Bankruptcy Act, 1883, s 4, sub-s (c), and 
s 48 (e) 

The doctrine of fraudulent preference has been established 
for the benefit of creditors generally, and not for the benefit of 
any individual creditor And accordingly, where the result of 
recovering property alleged to have been delivered or transferred 
would be to benefit not the creditors generally, but a particular 
creditor who claims a security on the property, the trustee ought 
not himself to take proceedings or allow proceedings to be taken 
in his name for the recovery of the property on the ground of 
fraudulent preference (/) 

The former Bankruptcy Acts, prior to that of 1869 (^), did 
not contain any express mention of ‘‘fraudulent preference,” 
though the term was frequently used in bankruptcy proceedings 
to signify voluntary assignments made by persons in insolvent 
circumstances, or in contemplation of insolvency or bankruptcy 
for the benefit of any creditor m particular or creditors 

{a) Smith T Gannan, 2 E & B 36 , 634 See Mxp Mioharckon^ 14 Ves 

Me Wood, It R 7 Oh A 302 186, Wedges Neiol%n,4:’B &Ad 831, 

[h) JSxp Trevor, Be £urghaidi, I Ch Bxp Spanow, M & Gr 907 

P 297 fe) See sect 4 set out ante, p 677 

(e) JSnop Snowball, Be Douglas, L R (/) Bxp Cooper, Be Zuooo, L R 10 
7 Gu A, 634 Oh. A 610 

(<?) Bxp Baxley, Z T>q Q, M, 8o Or {g) 32 & 33 Viot o 71, 
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generally. The term fraudulent preference was first defined chap sxxi 
by the Act of 1869 m language similar to that of the present 
Act, except so far as will be presently pointed out 
The Bankruptcy Act, 1883 (A), enacts as follows — 

Sect 48 ‘‘ (1 ) Every conveyance or transfer of property or charge Avoidance of 
thereon made, every payment made, every ohhgation incurred, and preferences m 
every judicial proceeding taken or suffered (z) by any person unable 
to pay his debts as they become due fiom his own money, in favour 
of any creditor or any person in trust for any creditor with a view 
of giving such creditor a preference over the other creditors shall, 
if the person makmg, taking, paying, or suffering the same is 
adjudged bankrupt on a bankruptcy petition presented within three 
months after the date of making, taking, paying, or suffering the 
same, be deemed fraudulent and void as against the trustee in the 
bankruptcy 

“ (2 ) This section shall not affect the rights of any person making 
title in good faith and for valuable consideration through or under 
a creditor of the bankrupt ” 

Sect 49 ** Subject to the foregoing provisions of this Act with Erotectioix 
respect to the effect of bankruptcy on an execution or attachment, of lon&jide 
and with respect to the avoidance of certain settlements and prefer- 
ences, nothing in this Act shall invalidate in the case of bank- 
ruptcy— notice 

(c) Any conveyance or assignment by the bankrupt for valuable 

consideration , 

(d) Any contract, deahng, or transaction by or with the bankrupt 

for valuable consideration Provided that both the follow- 
ing conditions are complied with, namely — 

(1) The payment, delivery, conveyance, assignment, contract, 

dealing or tiansaction, as the case may be, takes place 
before the date of the receivmg order , and 

(2) The person (other than the debtor) to, by or with whom the 

pa3Tnent, dehvery, conveyance, assignment, contract, 
dealing or transaction was made, executed, or entered 
into, has not, at the time of the payment, delivery, con- 
veyance, assignment, contract, delivery or transaction, 
notice of any available act of bankruptcy committed by 
the bankrupt before that time ” 

Having regard to the definition introduced by the Act of 
1869, and repeated with modifications by the Act of 1883, the gions apply' 
decisions under the earlier Bankruptcy Acts must be consulted 
with some caution (y ). Such decisions may serve as a guide, 
but must not be substituted for the words of the Act (^). 

The following decisions were made under the old Acts An Voluntary 
assignment or payment by an insolvent was not voluntary, if 

under the 

(A) 46 & 47 Viot 0 52 (j ) Lord Oaims, C , m Butcher old law. 

{%) See Bsep BanpezsteTf 25 Oh I) v Stead, L E 7 H li 839, atp 846. 

311, 0 A. {VsBuBp, Griffith, Be Wzleoam, 23 

' Oh. I>, 69, 0. A, 
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Hie question 


made for a bond fide consideration (/) ; or under pressure on the 
part of the creditor {m ) ; or even without pressure or threat, if 
there were a bond fide demand on the part of the creditor {n ) ; 
if, in fact, anything were done by the creditor to interfere with 
or control the debtor’s will (o) ; and the ciicumstance of the 
giantor being the grantee’s solicitor made no difference in this 
respect (^) Though the debtor may have desired to favour 
the creditor, yet if there was a bond fide apphcation, and the act 
in any degree proceeded from such application, it was not 
entirely voluntary, and therefore not fraudulent (q) There 
must not have been any collusion . as if the creditor acted on a 
hint from his debtor as to his circumstances (r). Secus^ if the 
creditor derived his information from a third person (s). 

The security was protected, though the debt was not actually 
payable {t ) ; but the demand must have been made by someone 
entitled to make it (it), as by a guarantor (a?), and the transaction 
must have been m the usual course of business (y) ; but know- 
ledge by the creditor of the insolvent state of the debtor’s affairs 
was held to be immaterial where the question was merely as to 
the voluntary character of the act (s). Where the security con- 
tained provisions for the benefit of third persons, the demand 
did not deprive those provisions of their voluntary character {a ) ; 
nor had the holder of a collateral security the benefit of the 
demand (&). So a transfer of a patt of a trader’s goods in 
satisfaction of a pre-exisUng debt, if made voluntarily and in 
contemplation of bankruptcy, was held void as against the 
assignees under a subsequent adjudication (c) 

The question of fraudulent preference depended upon the 


(1) Amell V Bean^ 8 Bing. 87 See 
Bscp Go(s, Be Beed^ 1 Cit D 302 
{m) Davies v AcooJcs, 2 C M & B> 
461 , Knight v. F&gmon^ 5 M & W 
389. 

(«) Mogg Y Baker ^ 4 & W 348 , 

Beymrd v Bolmson, 9 Bmg 717, 
Belcher v Bi ittie, 10 Bang 408 , Van 
Casteel v Booker^ 2 Excli 691 , Ogg v 
Shuter, L R 10 0 P 165 
(o) Vacher y Cocks, 1 B & Ad 152 , 
Straehan y Baiton, 11 Exch 650, 
Johnson Y Besemeyer, 3 De G- & J IS , 
Exp London and County Bank, h R 16 
Eq 391 

(^) Johnson y Fesemeyer, sup 

Brown Y Kempton, 19 L. J 0 P 
169 , Edwards y Glyn, 2 B & E 29 , 
Bills V. Bmith, 34 L. J Q B 68 


(?) Bingleton v Butler, 2 B &: P 
283 

fs) Belcher y Jones, 2 M & W 258. 
(l) Thompson v Fieeman, 1 T R 
155, EartsJmnY Sladden, 2 B & P. 
584 , Crosby Y Grouch, 11 East, 256, 
Straehan Y Ra? iJo??, 1 1 Exch 650 But 
see Exp Falmer, W 17 (1882) 130 
(u) Belcher v Fnttie, 10 Bing 
408 

{x) Edwards v Glyn, 2 E & E 
29 

[y) Alder son Y Temple, 2234, 

Abell Y Darnell, Moo & M 370 
(a) Davison y Bobinson, 3 Jur N S. 
791 

(a) Morgan v JKorseman, 3 Taxint 
241 

b) Marshall y Lamh, 5 Q, B 115 

c) Bevan y Ffmn, 9 Bing 107. 
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intention of tlie bankrupt ; if snob intention was to defeat the dis- chap xxxi 
tribution of tbe property under tbe bankruptcy laws, the circum- 
stance of there being a demand by the particular creditor would 
go for nothing ; but if the moving cause was the solicitation of 
the creditor, and not the desire of the bankrupt himself to 
defeat the general distribution, that was no fraudulent prefer- 
ence {d) 

Considerable difference of opinion prevailed as to the meaning 
of the words ‘^in contemplation of bankruptcy ” [e) ; but if the 
circumstances of the debtor were such that bankruptcy or insol- 
vency was inevitable, that would satisfy the expression “in 
contemplation of bankruptcy ’’ (/) Where the debtor exe- 
cuted the security when in embanassed circumstances, and 
under expectation of going to pnson, it was held to b^ a 
fraudulent preference, although no distmet act of bankruptcy 
was contemplated [g) 

By sect 48 of the Act of 1883, two important alterations are Alterations 
introduced in the law relating to conveyances, &c on the ground 
of fraudulent preference mptcy Act, 

First, by sub-sect (1), a conveyance by a debtor is now void, 
as a fraudulent preference, if made within three months before for avoidanoo. 
the presentation of a petition on which the debtor is adjudged 
bankrupt, and not, as under the Act of 1869, if made within 
three months before adjudication Acoordmgly, a mortgage by 
a debtor of part or even of the whole of his property, will, 
on the expiration of three months without the presentation 
of a petition, be unimpeachable on the ground of fraudulent 
preference 

Secondly, by sub-sect (2), the immunity afforded by the Act Restnction 
of 1869 is restricted so as no longer to protect a purchaser from, ° 
or incumbrancer of, the debtor in good faith and for valuable 
consideration, but only a “ person making title in good faith 
and for valuable consideration through or under a creditor of 
the bankrupt.” A creditor who takes security for his debt in 
Ignorance that he is being preferred is therefore no longer within • 
the statutory protection (A). 

(d) P^? Parke, B , in Van Casteel y Gibson t MusLett^ 4 Man & Gr 169 

Jiooier, 18 L J Ex 9, 14, 20 {g) AUied v Constable, 4 Q B 674 

(e) See the oases collected in Robson (A) The effect of sect 48, snb- 

on Bankruptcy (5th ed ), p 172 sect (2), is thus to abrogate the 

(/) Johnson v Fesemeyer, 3 De G & decision of the House of Loids in 

J 13, Gibson Y Boutts, 3 So 229, Biiichei y Btead^Jj R 7H L 839. 
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It was held, under the Act of 1869, and would probably be 
held under the present Act, that the onus of proving good faith 
and valuable consideration lies on the person who seeks to 
support a conveyance which would otherwise be void as a 
fraudulent preference (e) 

An important result of the restriction of the immunity to 
persons deriving title under a purchaser or incumbrancer of the 
debtor, is to revive the rule of law, prior to the Act of 1869, that 
the question whether a particular transaction amounts to a fraudu- 
lent preference depends on the intention of the debtor to piefer, 
and not on the motives or privity of the creditor (Z) 

In other respects the definition of fraudulent preference given 
by the Act of 1883 is identical with that given by the Act of 
1869. 

The definition does away with the necessity of there being a 
contemplation of bankruptcy by the debtor (Z), and it substitutes 
the fact of the debtor being unable to pay his debts, as they 
become due, out of his own money, and the presentation of a 
petition on which the debtor is adjudged bankrupt within three 
months after the transaction, for the contemplation of bank- 
ruptcy,” required under the former law (m) It is apprehended, 
however, that the fact that a mortgage was made by a debtor 
in contemplation of bankruptcy would still be material m deter- 
mining whether the instrument is void as a fraudxdent prefer- 
ence {n) Indeed, a man who is unable to pay his debts as they 
become due is insolvent (o), and must know that he is so, or he 
would not give to a particular creditor a security with the view 
of preferring him to other creditors [p) ; and a person m such 
a position and giving such a security must, it would seem, be 
presumed to contemplate bankruptcy (g'). 

In order to constitute a fraudulent preference, the mortgage 
or other conveyance must still be voluntary, and practically the 
old law, requinng the act to be the spontaneous act of the 
debtor, applies (r). The word “voluntary,” m the technical 


(^) See Exp Tate, 35 L T 531 See 
also Winiams on Bankruptcy, p 213 

(A) Bust V Coope'i, Oo^ 629, 
Davidson v Eowlandson, 3 Jur N S 
791 See Williams on Bankruptcy, 
p 213 

(n Exp ton, Ee Golden, L R 16 
Eq 398, 408 

{m) See WiUxamfl on Bankruptcy, 
p 209, 


in) Exp Tempest, L R 6 Oh A 
70 , Exp JBlackb'u/rn, Ee Cheesehough, 
li R 12 Eq 358, 363 
(o) Exp Eearse, 2 X> & 0 451, 464 
{p) Bell V Simpson, 2 H & N 410 , 
Bills V Smith 34 L J Q B 68 
{q) See WiUiams on Bankruptcy, 

p 210 

{r) Exp Tempest, L R 6 Oh. A 
70, Exp Bollandf Ee Cheiry^ L R 7 
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sense 'wMcIi it Iiad under tlie old law, means practically tte chap xsxi 
same thing as with a view of giving such creditor a preference 
over the other creditors ” (s) If there is pressure, or a request 
by the creditor, the act is not fraudulent , the Court must be 
satisfied that the debtor’s substantial motive was to prefer the 
creditor It is not necessary that it should be the sole 
motive (ti) If preference of a particular creditor or creditors 

15 not the mam or dominant motive, it is immaterial that the 
actual effect of the transaction is to prefer the secured creditor 
to the other creditors If, however, the transaction is fraudu- 
lent in its inception, no pressure by the creditor will support 

it(y) 

A disposition will not generally be held to have the spon- Spontaneity 
taneity necessary to constitute fraudulent preference where it is fr^ud^ient ^ 
made in pursuance of a previous contract {z) , or to make good preference 
a breach of trust (a) ; or to avoid a distress (b) ; or, apparently, 
under threat of legal proceedings to enforce payment (c), though 
in a later case it was held that threats of proceedings ought not 
to be regarded as pressure in the case of a man who was on the 
verge of, and contemplating, bankruptcy (d). 

Where the owner of certain furniture gave to his wife a bill Substituted 
of sale thereon to secure a bond fide advance, but subsequently, 
on discovering that the bill was void, by reason of its including 
after-acquired property, he gave to her a fresh bill of sale on the 
same furniture , it was held that, as in giving the second bill of 
sale the intention, in fact, was to correct the mistake in the 
first, this negatived any intention to prefer, and that the security 
was accordingly valid {e) 

Where, upon an advance, an agreement is made for a bill of Security 
sale at a subsequent period, the bill of sale will be treated as 

contract 

Ch. A 24, Bxp Wreford^ 24 L T. Me Gooke^ 4 App Oas 213, Mxp BcU 

N S 638 , JSxp JBCalhday, L R 8 Imd^ Me Gibson, 8 Oh D 230 

Oh A 283, Smith v Milgrim, 2 {z) Smman y Fisher, Oowp 117; 

Oh D 127 Sunt v Mortimeu 10 B & Or 44, 

(s) Fxp Bolland, sup , pet Melhsh, Fxp Sodghin, Me Sojtley, L R 20 Eq 
L J , p 27 746 

{f) Exp Topham^ L R 8 Oh A 616 , (a) Exp StMins, Me Wilkinson, 17 

Exp London and County Bank, L R Oh D 68, 0 A 

16 Eq 391 W Savor r 0) oome, I Mmg 261. 

{u) Exp Sill, 23 Oh D 696, 0 A (c) Exp Scudamore, 3Ves 85, Eixon 

(x) Exp Taylo't, Me GoUsmid, 18 v Baldwin, 6 East, 175, Murrays 

Q B D 295, 0 E. , Me Mills, Exp Mmkett, 12 01 & F 764 

OMeial Meceivei, W N (1888) 24, (d) Exp Salt, Me Cooper, 19 Ch D 

O A 680, Jessel, M R 

(y) Exp Meades, Me Wiigley, L R (<?) Me Tweedale, Exp Tweedale, 

20 Eq 763 See Exp Auiold, Me (1892) 2 jS, B 216 

Wnght, 3 Oh D 70, Exp Safety, 
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CHAP xxKi. having been executed at the date of the agreement (/), unless 
the giving of the bill of sale is purposely postponed till the 
situation of the tiader is hopeless, or where the bill of sale is 
not to be given “ until the lender has lost confidence in the 
borrower,’’ or “ until the lender requnes it ” {y) , but in such 
case the promise to give the future bill of sale to be effectual 
must be absolute (A) , and the ommprohandi is upon the person 
who sets up the piior agreement to prove not only that the 
agreement did exist in fact, but that it was in all respects a bond 
fide agreement (^) , and there must be a very clear explanation 
why the giving of the bill of sale was delayed (A) , and the 
device of renewing the bill of sale from time to time will not 
avail (/) It would seem that the requirements of the Bills of 
Sale Act, 1882 (»^), render an agreement to give a bill of sale 
altogether inoperative as a security, but the agreement might be 
material as evidence of the good faith of a bill of sale given in 
pursuance of the agreement, so as to prevent the bill from being 
set aside m bankruptcy 

Completion If a bond fide deposit be made, and the debtor afterwards, and 
in immediate contemplation of bankruptcy, execute a convey- 
ance of the legal estate to the creditor in completion of the 
mortgage, it is a good legal title, and will be protected by the 
equitable title previously obtained {n) And without such con- 
veyance the depositee was entitled, even at law, to the rents, as 
against the assignees in bankruptcy of the depositor, since such 
assignees only took what the bankrupt or insolvent was entitled 
to at law and in equity (c) Where a landlord advanced a part 
of the purchase-money on the sale of a sub-lease by his lessee, 
and the sub-lease was immediately on its execution deposited 
with the landlord, he was held to have a hen by virtue of the 
deposit against the assignees of the sub-lessee, though he was at 
the time an uncertifioaied bankrupt, on the ground that the 
sub-lease and deposit were simultaneous transactions {])), 


(/) Mereer t Feterson^ L R 3 Ex 
104 , Jones Y Mmha , L R 6 Q B 77 , 
Hxp L R 9 Oh A 2Tl , Bxp 
SodgLin, Ee Softleg, L R 20 Eq 746 , 
Ee Jackson^ JExp Sail, 4 Oh D 682 
(g) Exp S%ng, 2 Oh D. 256, 0 A , 
Mxp. Burton, 13 Ch D 102, 0 A , 
JBxp Kilner, 13 Ch D 245, 0 A 
(A) Bxp Ftsher, L R 7 Ch A 644 

a JExp K%lner, 13 Oh D 245, 0 A 
lUd , Exp Samwell, EeScm%ng- 
iiag, 23 Oh D 638 


(^) Exp CoJien, L R 7 Ch A 20 , 
Exp Stevens, L R 20 Eq 786 But 
see Ee Jaelson, Evp Sail, 11 Ch D 
682 And see sup p 242 

[m) 46 & 46 Yict o 43 See ante, 
p 229 

{n) Per Lord Eldon mJSzejJiv Jt£%lL 
13 Ves 114 

(p) Oarry v Slianatt, 10 B & Cr 
716, Sumpter v Coopei , 2 B & Ad 
223 

(^?) MeuxY Smith, 11 Sim 410 
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An equitable mortgage for securing a voluntary bond debt chap sxsi 
is good against a subsequent bankruptcy, unless tbeie be fraud 
or insolvency at the time {q) 

Inasmuch as a bill of sale transfers the property in the mort- Notice to 
gaged chattels to the holder, it is no fraudulent preference for oredite of 
the grantor to give to the holder notice of impending bank- 
ruptcy, in consequence of which the holder seizes and sells the ^ 
chattels (r) 

A trust deed by a partner assigning all his property for his Trust deed 
separate creditors is a fraudulent preference (s), though his 
partnership assets are not specifically mentioned in the deed ( 2 ^) 

The creditor cannot apply the prmciple of consolidation {it) 

An attornment clause in a mortgage, so framed as to amount Attornment 
to a mere device to enable the mortgagee to obtain thereby a 
preference over the other creditors on bankruptcy, is a fraudu- 
lent preference («?). 

So a licence m a builder’s contract to seize materials on Licence to 
bankruptcy is void {co) 

No payment or composition made or security given after Payments 
arrest made under sect 25 of the Bankruptcy Act, 1883, is after arrest 
exempt from the provisions of the Act relatmg to fraudulent 
preferences {y) 

Under the present Act, as under the Act of 1869, a convey- Avoidance of 
ance or charge which amounts to a fraudulent preference withm 
the statutory definition is made void, not voidable only as under 
the former law {%) 

After composition resolutions have been passed and re- Securities 
gistered («), a debtor cannot, before completion of the 00 m- rjompo^smon^ 
position, enter into a vahd agreement with a creditor who 
IS bound by the resolutions to pay him his debt m full, even 
though the agreement is made for valuable consideration, such 
as an agreement by the creditor to give fresh credit to the 
debtor (S). 


(g') Meggison r Foster, 2 Y & 0 0 0 
336 

(y) Fssp Symmons, Be Jordan, 14: 
Oil D 693, 0 A 

(s) Fxp McLean, 24 L T. N S. 
144 

{t) Bap Trevor, 1 Oh D 297 

iu) Exp "Hodgkin, Be SofiJey, L R 
20 Oh J> 746 

iv) Fxp Williams, Be Thompson, 7 
Oh\ I> 138, 0 A , Bxp Jmksmi, Be 


Bowes, 14 Oh D 725, 0 A, 

{x) Bap Jay, BeHa'tnson, 14 Oh D 
19, 0 A. 

ip) See also the Bankruptcy Act, 
1890 (53 &64Vict c 71), s 7 
{z) Bap Tempest, L R 6 Oh A 70 
\d) Compositions are now regulated 
by sect 3 of the Bankruptcy Act, 1890, 
63 & 54 Vict 0 71 
ib) Bxp Barrow, Be And)ews, 18 
Oh. B. 464, 0 A 
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Securities giyeu 'by a compounding debtor to a crediior before 
the passing of the composition resolution without communication 
to the other creditors, by which the creditor obtains preference 
over them, are void (c) 

It makes no difference that the fraudulent creditor is surety 
for the composition (d ) ; and a release contained in the com- 
position deed is binding upon the fraudulent creditor (e) 

So, also, a similar agreement with a third person would be 
void So where a banker, after proceedings for liquidation had 
been commenced agamst a customer, took from the customer’s 
brother, without the knowledge of the other creditors, a guarantee 
that the loss to the banker should not exceed 2,000/ , so as to 
mduce the latter not to oppose the composition, it was held that 
the arrangement could not be sustained (/). 

Where, however, the goods of a debtor were, by the terms of 
a composition, left at his disposal, a deposit of the goods as 
security with a person who guaranteed an instalment of the 
composition, was upheld (g) 

The trustees of the bankrupt can recover the amount of 
the fraudulent security (h ) ; and the debtor also can recover 
the amount from the creditor if he is compelled to pay the 
fraudulent security in the hands of a third party (^), and even if 
he has paid the money under the fraudulent agreement to the 
creditor himself (A) 

Where a security is given to some creditors for more than 
the composition, the executmg creditors are not bound by the 
composition (/) ; and the secured creditor can neither recover 
upon the fraudulent security nor share m the composition (m). 
Indeed, it would seem that a creditor, who has practised a fraud 


{c) Coclskott V JBennett, 2 T R 463 , 
Mallalieu v Hodgson^ 16 Q B 711 , 
HmgUsh v Tennant, D R 2 Q B 49 , 
Bssp Thillips, Be Sarvey, 36 W R 
667, Bxp Milnei, 16 Q B D 606 
{d) Wood V. Banker, L R 1 Eq 
139 , Bissell Y Jones, L R 4 Q B 
49 

{$) Bxp Oliver, 4 De G & J 354 , 
Mallalieu y JSodgson, 15 Jur 817, 
Q B 

(/) McKewanY Sandeison,'h R 20 
Eq 66 

(g) JSscp Burrell, Be B.olinson, 1 Oh. 
D 637, 0 A 

(^) JJsager v, Spalding, 8 Sc 204, 

(t) Bradshaw y Bradshaw, 9 M & 
"W 29 , RortonY Biley, 11 M. &W 492 


But see Watson y Bennett, 12 W R 
1008 

(^) Smith Y Cuf, 6 M & S 160 , 
Smith Y Biomley, 2 Doug 697, note 
F 6 , jE[07 ton Y Biley, sup , Atkimcn 

Y JDenhy, 7 H & K 934, Le^isbe^g'^s 
BoUcy, 7 Oh. D 650 But see Wihon 

Y Bay, 2 P & D 253 , Belche) v 
Samhoinm, 8 Jur 858, BLiggms v 
Bitt, 4 Exch 312 

if) BaugUsh v Tennant, L R 2 
Q B 49, Culhngwoith v Lloyd, 2 
Beav 385 , Wood v Barker, L R 1 
Eq 139 See Bush v, Shipman, 10 Jur. 
607 see Robs Bky 249, ed 4 
(m) BLowden v Raigh, 3 P & D 
661 
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of this sort on the other creditors, will not, if the composition is ohap xxxi 
not paid and the debtor becomes bankrupt, be allowed to prove 
under the bankruptcy for either his original debt or the com- 
position (n) 

And where a debtor obtained the consent of one of his credi- 
tors to a composition by a secret promise to pay his debt in full, 
which promise he performed and afterwards became bankrupt, 
the creditor was not allowed to prove a new debt, without &st 
deducting the sum so paid to him beyond the former composi- 
tion (o). 

The protection afforded by sect 49 extends to a payment in Extent of 
good faith and for valuable consideration, although the transac- sect ^ 49 ^^ 
tion would otherwise be a fraudulent preference and an act of 
bankruptcy {p) 

Mortgages, whether of the whole of a debtor’s property or Mortgage to 
only of a part thereof, given to secure an actual present advance 
only, are clearly protected by sect 49 of the Act, provided they 
are given previously to the date of a receiving order made against 
the mortgagor, and that the mortgagee has not notice of any 
available act of bankruptcy (jf) 

The notice mtended by the Act is actual notice of a complete Notice 
act of bankruptcy (r). 

A bond fide sale by a trader of all his stock has long been held JSond 
to be vahd as against his trustee in bankruptcy, if the purchaser 
was ignorant of any fraudulent intention on the part of the property 
trader (s), although the purchaser had knowledge that an exe- 
cution IS intended ifi ) , and later, this prmciple was extended so 
as to render valid a bond fide assignment by way of mortgage of 
all a person’s property to secure a present advance of which the 
mortgagor obtains, atlihe time, the full benefit (u). 

There must be an equivalent (cc), but if the security is for a 


(n) Me CrosSf 4 De G- & S 364, 
note 

(o) Exp Minton, 1 M & A 440 

{p) Bxp, Blachbum, "W N (1884) 
131, 0 A 

[q) AvailaHe act of baiikniptcy” 
means any act of banlsruptcy available 
for a bankruptcy petition at the date 
of tbe presentation of the petition on 
•which the receiving order is made 
See sect 168 of the Act of 1883 

(r) Conway v Nall^ 1 0 B 643 , 

VOL, I — R, 


Bird V Bass, 6 Man & G-r 143 

(s) Baxter v B)%tehaid, 1 A & E 
466 , Bose v May cock, 1 A & E 460, n. 
And see Barwood v Bartlett, 6 Bmg. 
N a 61, 

(t) Wood V Dixie, 7 Q B 892, 
Male V Metropolitan Saloon Omnibus 
Co , 4 Drew 492 

(m) Whitwell V Thompson, 1 Esp 68 
See Cannan v Denew, 10 Bmg 292 , 
FearnUy^ Wnght, 6'B-mg N 0 446 
{x) Sutton V Grutiwell, 1 E & B. 15 , 

Q 0 
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present substantial advance, it is not necessary that tbe full 
value of tbe property be advanced (//). 

It bas been held that a hond fide sale for a present considera- 
tion will not be invalid as a fraudulent conveyance simply 
because tbe vendor intends to misapply tbe purcbase-money or 
to abscond with tbe money, and so defraud bis creditors, pro- 
vided there is no fraudulent collusion on tbe part of tbe pur- 
chaser (js) ; and tbe same principle appbes in the case of a 
mortgage (a)* 

A security given hona fide for a present advance will not be 
invalidated merely because it extends to secure an antecedent 
debt (i) But where a mortgage is given to secure an existing 
debt and also a further present advance, questions of complica- 
tion and difficulty sometimes arise as to tbe hona fides of tbe 
transaction. 

In tbe case of a trader, the vabdity of tbe transaction in 
bankruptcy will depend on whether tbe present advance is an 
equivalent by enablmg tbe debtor to carry on bis business 

Tbe greatness or smallness of tbe advance made by tbe lender 
to tbe grantor, though to be taken into consideration, is not tbe 
real test The real test is (whatever tbe amount of tbe advance 
compared with tbe antecedent debt was), did tbe lender intend 
that tbe advance should enable tbe debtor to carry on bis busi- 
ness, and bad be a reasonable ground for believing that it would 
enable him to do so ? ” (o) In such a case, tbe Court will not 
go into tbe intention of tbe debtor, nor consider that tbe result 
of tbe transaction was in fact that tbe business could not be 
earned on {d) So, conversely, tbe security will be bad if it 
appears on tbe evidence that tbe lender advanced bis money 
with tbe purpose not of enabling the debtor to meet his engage- 


BtUlesfone v Coolte, 6 E & B 296 , 
Marns v HxcKeti, 4 H & IT 1 , not- 
withstanding Bxp Spa^roWy 2 Ee G- 
M & a 907 

(i/) BiUlestone v Coohey sup , Allen 
V Bonnetty L E, 5 Oh A 577 
[z) Cook V Caldteotty Moo & M 622 , 
Baxter v Fntehardy 1 A & E 456 , 
Bxp Stuhhvns, Be Wxlkinsony 17 Oh B 
68, 0 A 

{a) Be Cohmeroy li B 1 Oh A. 128 
(5) BermellY BeynoldSy 11 0 B N S 
709, 722, ShiubsoU v Bussamsy 16 
0 B IT S 452, Lomoex y Buxton, 
li B 60 P 107 

(tf) Bxp* Johnson, Bo Chapman, 26 


Oh B 338, 0 y pet Ootton, L J , 
at p 346 See also Bxp King, Be 
Kxng, 2 Oh B 256, 0 A , Bxp Blhs, 
2 Oh B 797, 0 A These three 
cases were cited and approved as good 
law and good sense by the Privy Coun- 
cil mAdmox --Gen of Jamaica v Las^ 
cellesy (1894) A 0 135 See also Bell 

V Simpson, %'Q. & IT 410, Whiimoie 

V Bowling, 2 E & E 134, Bmnell 

V Bawson, 18 0 B 366 , Allen v. 
Bonnett, L B 6 Oh A 577 , Bxp 
Fisher, L B 7 Oh A 644. 

{d) Bxp Johnson, Bo Chapman, 26 
Oh. B , at p 347. 
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ments, and, if a trader, to continue his business, but of giving qhae sxsi 
the lender a security in preference to other creditors (e). 

If the creditor [makes a present advance with the bond fide 
intention of enabling the debtor to carry on his business, the 
security will not be avoided, though the creditor is aware that 
the debtor intends to apply the money advanced to pay off an 
existing debt so as to relieve the estate from distress or other 
proceedings (/) So it was held that an actual sale of goods 
for money, the vendor intending to make a fraudulent prefer- 
ence with the purchase-money, was not a fraudulent transfer, 
although the purchaser knew of the transaction {g) It may be, 
in some cases, that the relief of a debtor^s estate from distress 
or other pressure affords the only prospect of his being able to 
carry on his business 

A present advance, if made bond fide by a creditor to enable Sma^eas 
the debtor to carry on his business, need not be of large amount advanoe^^ 
in proportion to the subsistmg debt or to the property mort- 
gaged {h) 

The smallness of the amount of the advance, however, affords 
strong evidence that the principal object of the paities in the 
whole transaction was not to enable the debtor to continue his 
trade but to secure to the creditor the repayment of his past 
advance (t). 

Conversely, it would seem that the fact that the further 
advance is of a substantial amount will be regarded as affording advance is 
a presumption that the object was to enable the debtor to con- 
tinue his trade, so as to support the mortgage (^) And if this 
is the case, the transaction will be supported, though no advance 
IS actually made at the time, and though the security merely 
recites an agreement, but contains no covenant by the creditor, 
to make the further advances which are made afterwards (/) 

The fact that future advances were contemplated will not Mere con- 
suffioe, if there is no agreement to that effect (w), but it is ad^ance^not 

sufficient 


(e) Re Juleff, Bacp Mole, W N 
(1883) 32 

if) 'Whitmore v Clatxdge^ 3l L J 
Q B 141 , Sutton v Ct uttuell^ 1 E & 
B 15 See also Bscp Swxlehenbart, 3 
M I) &De G- 671 , Re Gohmeie,lj R 
1 Ch A 128 , Bxp Reed, Re Twed^ 
dell, L R 14 Eq 686 

(^) Bxp Stuhbins, Re Wxlhmson, 17 
Oh D 58, 0 A 

(A) Bxp Thiellfall, Re Williamson, 
35 L T 675 , Bxp Bia»s,Re Bdwaidb, 


39 L T 364 

{i) Bxp BisJier, Re Ash, L R 7 
Ch A 636, 644 , Bxp Blhs, 2 Ch 
I), 797, 0 A See Bxp Winder, 1 
Oh I) 290, Bxp Greener, 46 L J 
Bky 76, 0. A 

(A) Bxp Sheen, Re Wxnstmleg, 1 Ch 
D 560, 0 A 

(^) Exp W'i7idet , Re Winstanley, 1 Ch 
D 290 

im) Exp D,nin, ReRarler, 17 Oh D, 
26, 0 A 
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sufficient if sucIl agreement is contained in the assignment, 
although the mortgagee does not sign it (n) 

The fact that further advances are afteiwards made, hut 
without any undertaking to make them, is not sufficient (o) 

It is not a fair equivalent when the assignee makes a secret 
verbal promise to pay all the assignor’s creditors, from whom 
it is studiously concealed, and who have no power to enforce 
it (i?) ^ ^ 

In considering whether a trader receives an equivalent con- 
sideration for the security sufficient to enable him to carry on 
his business, the nature of the business may be taken into 
consideration, so that a present advance of small amount com- 
pared with the existing debt may be sufficient, in the case of a 
trader in a small way of business, to raise the presumption that 
the advance was intended and might reasonably be expected to 
enable him to carry on his business (g). 

A mortgage of all a debtor’s property given to secure an 
existing debt and further advances will be good, if it appears 
that the main object is to secure further advances in order that 
the borrower may be enabled to contmue his business (r) 

A bill of sale to secure an existing debt and a present advance 
will not necessarily be void as a fraudulent conveyance by reason 
of its including the whole of the debtor’s present property and 
also property intended to be purchased with the moneys ad- 
vanced, provided the transaction is made with the intent to 
enable the debtor to carry on his business (s) 

With regard to non-traders (z^), no definite rule appears to 
have been laid down by any judicial decision It would seem 
that the test that the creditor’s intention in making the further 
advance is to enable the debtor to carry on his business for the 
benefit of his creditors, wiU be applied in the case of persons 
engaged m businesses which are not, strictly speaking, trades (ti). 
But in the case of a person of no occupation, it is obvious that 
this test could not be applied, and it would seem difficult to 


(n) JBxp Wtlh%nsm, Me Berry. 22 
Ch b 788, 0 A. 

{o) Bxp Cooper, 10 Oh D 313, 
0 A , JExp Bann, Me Barker, 17 Ch 
3>. 26, 0 A 

{p) Exp Chaphn, Me S%nelmr, 26 Oh. 
ID. 319, 0. A* 

(i) Exp, Evans, Me Edwards, 39 L T. 
364. 

(r) The Thoms, 63 L. T. 363. 


(«) Exp JSauxwell, Me Kemmxngway, 
23 Ch D 638, 0. A 

{t) The Act of 1883 contains no de- 
finition of traders Sect 6o of the 
Banhruptcy Act, 1849, contained a 
definition of the term for the purposes 
of that Act. 

(w) Admor - Ben, of Jamaxoa r Zas- 
eelles, (1894) A, 0. 136. 
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show that the advance was made with the intention and chap xxcio 
reasonable expectation that the creditors wonld derive any 
benefit therefrom 

It IS doubtful whether a new security can be enforced, or Kewsecimiy 
action brought on any new contract, for recovery of a debt ^awed^by 
included in a bankrupts discharge (iu). bankruptcy. 

Irrespective of enactment, it has been held in many cases 
that a debt, though barred by a certificate, is a sufficient cou' 
sideration for a promise to pay it (^) The ratio decidendi of 
the cases was, that the remedy only was gone, but that the debt 
continued to exist; and so there was such a moial obligation to 
pay it as would afford a sufficient consideration to support the 
express promise (s). 

By 6 Q-eo IV. c 16, s. 131, no bankrupt was hable upon a Course of 
promise to pay a debt discharged by a certificate, unless the 
promise were in writing 

By the Bankruptcy Act, 1849 {a)^ and the Bankruptcy Act, 

1861 (5), no action could be brought on such a piomise, whether 
verbal or written 

Those Acts are repealed by the Bankruptcy Act, 1869 (c?), 
and neither that Act nor the Bankruptcy Acts now in force {d) 
contain any enactment on the subject; but by sect 30 of the 
Act of 1883, in any proceedings in respect of any debt dis- 
charged, the bankrupt may plead his discharge 

Under the corresponding sect. 49 of the Act of 1869, a bill of Whether such 
exchange given, after the repeal of the old Acts, for a debt void^^erthe 
barred while they were m force, was held void (<?) , and a promise present law 
to pay a debt discharged, without any new consideration, is void 
as nudum pactum (/), but such promise was held to be valid if 
there was any new consideration [g) Such promise, however, 
will not be vahd if the bankrupt has not been discharged, as 
where a composition has not been completed {h). 

Any bill of sale, warrant of attorney, or promissory note, 
merely for the old debt, was void under the repealed statutes (i) , 


{so) AiMey v K%U%ck, 5 H & W 
509 

{y) Kvrkyatiioh v Tatter sally 13 H 
& W. 770 

(z) Fo^d V Domfordy 10 Jur 285, 
Q B 

{a) Sect 204 

h) Sect 164 

\e) 32 & 33Viot c 71 

li) 46 & 47 Viot c 62 , 53 & 54 


Vict c 71 

(e) Bttmm v Van Ftaaghy L R 8 
Q B 1 

(/) Jones Y Fhelp% 20 W R 92 , 
JFeatherv Webhy 20 P D 1 

{jy) Jakeman y Cooky 4 Ex D 26 
(A) Fxp Ba^roWy Be Andrews, 18 
Ch B 464, 0 A 

(t) Beakman y JJatrison, Jj R 14 
Eq 484, Bxp Mart, 2 B & L 778; 
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but, if tlie new security were under seal, which requires no 
consideration, it would apparently have been valid And it 
would seem, in the absence of judicial decision to the contrary, 
that such a security would be good at the present day 

iv. — ^Fraudulent Preference m Wmding-up of Companies — 
The Companies Act, 1862, contains the following provision — 

Sect 164 ‘^Any such conveyance, mortgage, dehvery of goods, 
payment, execution, oi other act relating to property as would, if 
made or done by or against any individual trader, be deemed in the 
event of his bankruptcy to have heen made or done by way of 
undue or fiaudulent preference of the creditors of such trader shall, 
if made or done by or against any company, he deemed, in the 
event of such company being wound up under this Act, to have 
heen made or done by way of undue or fraudulent preference of 
the creditors of such company, and shall be invahd accordingly, 
and for the purposes of this section the presentation of a petition for 
winding up a company shall, in the ease of a company being wound 
up by the Court or subject to the supervision of the Court, and a 
resolution for winding up the company, shall, in the case of a volun- 
tary winding up, he deemed to correspond with the act of bank- 
ruptcy in the case of an individual trader , and any conveyance or 
assignment, made by any company formed under this Act of all 
its estate and effects to trustees for the benefit of all its creditors, 
shall be void to all intents ” 


This section is only intended to apply m the case of a wind- 
ing up, and, as in bankruptcy (A), for the benefit of the general 
creditors, and accordingly the doctrine of fraudulent preference 
cannot be taken advantage of by an individual creditor in a 
debenture-holders’ action (^. 

In determining whether a security given by a company is 
void under sect 164, the Court will strictly regard the definition 
of “fraudulent preference” given by the Bankruptcy Aot, 
1883 (m) 

In order to avoid the security on the ground of fraudulent 
preference, there must he a contemplation of a winding-up, and 
there must, generally, be an absence of pressure (n) 

Thus, a security not exhausting the whole property of the 


^eerman v Thompson^ 11 A & E 
lOf 7 , Kid&on V Turner, 27 E J Ex 
492V „ 

See ante, p 584 

m WtUmoU V Zondon Celluloid Co , 
34 147,0, a. 


{m) 46 & 47 Vict o 62, s 48, ante, 

p 686 

(«) JRe Inns of Court Hotel Ob , L It. 
6 Eq 82 See W^llmott v London 
Celluloid Co , 34 Oh D 147, 0. A* 
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company, and given m consequence of a demand by tbe creditor chap xxxi 
at a time when there was nothing to show that a winding up 
of the company was then contemplated, is not a fraudulent 
preference (o) 

A security given by an insolvent company for payment of a Security to 
debt due to a director cognisant of the state of the company’s 
affairs may be set aside as an undue preference under this 
section, even although the director may have pressed for pay- 
ment of his debt (jt?). 

(o) Me JPatent I’zle Oo f JSxp Terrell^ L B 10 Eq 168 And see 

ham BanJang (7o , L B 6 Oh A 83 JECabershon^s Case, L B 5 Eq 286 , 

(i?) Gaslight Improvement Go v Syhes* Case, L B 13 Eq 256. 
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CHAPTEB XXXII. 

OF THE AVOIDAKCE OF MORTGAGES AS BEING CONVEYANCES 
IN FRAUD OF PURCHASERS, ETC., UNDER THE STATUTE 

2T ELIZ. C. 4. 

i. — TLe Statute 27 Eliz. c. 4. — TMs statute (a), after stating in 
the preamble that great loss had been incurred by reason of 
fraudulent and covinous conveyances, gifts, &c , made or to 
be made out of lands, tenements, and hereditaments purchased, 
or to be purchased, which said gifts, &o., “were or hereafter 
shall be meant and intended by the parties that so make the 
same to be fraudulent and oovinous of purpose, and intent to 
deceive such as shall have purchased or shall purchase the same, 
or else by the secret intent of the parties, the same to be to their 
own proper use and at their free disposition, coloured neverthe- 
less by a feigned countenance and show of words and sentences, 
as though the same were made hoM fide for good causes and 
upon just and lawful consideration,’’ enacts in effect, by sect 1, 
that all and every conveyance, grant, charge, lease, estate, 
incumbrance, and limitation of use or uses of, m or out of, any 
lands, tenements, or other hereditaments whatsoever, had or 
made for the intent and of purpose to defraud and deceive such 
person or persons, bodies politic or corporate, as shall afterwards 
purchase in fee simple, fee tail for life, lives, or years, the same 
lands, tenements, and hereditaments, or any part thereof, or 
any rent, profit or commodity, in or out of the same or any 
part thereof, are declared void, as against purchasers for money 
or good consideration, and persons claiming under them. 

Saving, however (by sect. 3), all estates in and assurances of 
lands made for good consideration and Iona fide 

By sect 4, every conveyance or assurance of lands, with a 
clause of revocation, is declared to be void as against a subse- 

(«) Hade perpetxtal by tbe stat 39 Eliz o. 18, s. 31 
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quent assurance of the same hereditaments or any part thereof 
made without exercise of the power of revocation, for money or 
other good consideration Provided that no lawful mortgage, 
made hoiid, fide without fraud upon good consideration, shall he 
impeached by force of the Act. 

Copyhold and other estates and interests in land are within 
the stat. 27 EKz. c. 4 (J), but not personal estate (c). 


ii. — ^The Consideration, — ^It will be observed that the expres- 
sion “ voluntary conveyance ’’ does not occur in this statute {d ) ; 
but ever since the passing of the Act it has been held, in a long 
series of decisions, that such conveyances are fraudulent within 
the meaning of the Act, though made without any intent to 
defraud {e) A conveyance for good and meritorious but not 
valuable consideration, and although free from actual fraud (/), 
is voluntary, and, because voluntary, fraudulent and capable of 
being set aside in favour of a subsequent mortgagee or other 
purchaser for value, even with notice of the voluntary con- 
veyance {g) 

A conveyance, however, is not voluntary, if there is anything 
in the nature of consideration which can be called valuable {h). 
Questions as to what consideration is sufficient to support a 
conveyance under this statute have frequently ansen with regard 
to settlements (e) But such questions can seldom arise in the 
case of mortgages, except where a security is given for a past 
debt {k) In such a case, pressure by the creditor, or the fact 
that the mortgage was made pursuant to an agreement ante- 
cedent to or contemporaneous with the loan, would be deemed 
to be a sufficient consideration to take the mortgage out of the 
mischief of the statute. And even if no such agreement were 
proved, it would seem that, after lapse of time, it would be 
presumed it) 


{h) Doe V Dottriell, 5 B & Ad 131 , 
Cmne v Nind, 1 My & Or 17 , Doe 
V Dolfe^ 8 A & E 650 

{e) Bill V Cureton, 2 My & K 603, 
612, Watson v Barker f 10 Jur N S 
677 , Jones v Cioucher, 1 S & St 315 

(d) See supi a 

(e) BuneVs Case^ 6 Bep 72 , CroocJis 
Case, 6 Rep 60 , Btanden v Bulloch, 
Moo 605, 615 , Doe v Manning, 9 
East, 57, Tiowell v Shenton, 8 Oh 
3? 318 

(/) Buckle V Mitchell, 18 Ves 100 


[q) Doe T Manning, 9 East, 59 , 
Chapman v Bmerg, Cowp 278 , Good- 
right y Moses, 2 "W B1 J019 

(h) Be Foster, 6 Oh D 89 , 
Sewisoti V Negus, 22 L J Oh €56, 
L JJ , Teasdale v Braithuuaite, 5 Oh 
D 630, 0 A 

(t) As to what amounts to valuable 
consideration in such oases, see Vaizey 
on Settlements, pp 1538 et seq 

{k) Dhyd v Attwood, 3 De Gr & J 
614 

{1) CracknaU v Janson, 11 Oh I) 1, 
0 A 
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Althougli the deed be apparently voluntary, the consideration 
may be proved aliunde (m) ; but the onus of proving some 
valuable consideration generally falls on the person sustaining 
the deed (n) 

A deed may be fraudulent within the stat 27 Elm o 4, and 
therefore void as against a purchaser for value, independently 
of the q[uestion as to whether it is or is not voluntary Thus a 
secret mortgage to secure a valid debt, retained by the mort- 
gagor for his own purposes, is fraudulent within the statute 
against a dona fide mortgagee (o) So also a mortgage to a 
relative, the title deeds being left with the mortgagor to enable 
him to raise money on them, is fraudulent (j >) , and the assignee 
for value from the mortgagee, if he allows the deeds to remain 
with the original mortgagor, is also postponed {p ) ; and a 
settlement is fraudulent if it reserves to the settlor an un- 
limited power to mortgage (^) ; but a power to charge with a 
particular sum is not so (r) ; and it is fraudulent if it reserve a 
power to make leases for any term with or without rent (s ) ; 
but a power to be exercised with the consent of a third person 
IS not it). 

By the Voluntary Conveyances Act, 1893 (w), it is enacted 
as follows : — 

Sect, 2 ‘^Subject as heremafter mentioned, no voluntary convey- 
ance of any lands, tenements, or hereditaments, whether made 
before or after the passing of this Act, if in fact made bond fide and 
without any fraudulent intent, shall hereafter be deemed fraudulent 
or covinous within the meanmg of the Act 27 Ehz c 4, by reason 
of any subsequent purchase for value, or be defeated under any of 
the provisions of the said Act by a conveyance made upon any such 
purchase, any rule of law notwithstandmg 

Sect. 3 “This Act does not apply in any case in which the 
author of a voluntary conveyance of any lands, tenements, or here- 
ditaments has subsequently, but before the passmg of this Act, 
disposed of or dealt with the same lands, tenements, or heredita- 
ments, to or m favour of a purchaser for value.” 

Sect. 4. “The expression ‘conveyance’ includes any mode of 
disposition mentioned in or referred to in the said Act of Ebzabeth ” 

Sect. 6. “This Act shall extend to Ireland, and, as applied to 
Ireland, shaE be read and construed as if the Act of 10 Oar. I. 


(m) J^cti V TodhtmUr^ 2 Coll 76, 
Cfale T Wtlhamsmt SM. &W 405 

S Kelson v Kelson^ 10 Ha. 386 
CraoknaXl y H Oh. D 1, 

0 A 

(p) d'my^JSerrufl; r Attwood^ 2 De 
& J. 21 ; liUyd y. Attwood^ 3 D© Q-, 
& 3. 614. 


(^) Tmhack y Marhury, 2 Yem 
610 



Jenkins y Keymis, 1 Ley 150 
Zmender y JBlakstone, 2 Ley. 


m ButUry Waterhouse. 
(w) 66 & 67 Yict. c. 2L 
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sess 2, c 3 (Ireland), were substituted for tbe said Act of Eliza- chap xxxn 
betk 

The result of this Act appears to be to render it unnecessary Effect of Act 
to show good consideration in order to support a bond fide mort- 
gage of lands as against a subsequent incumbrancer or purchaser 
for value thereof, except in cases where the subsequent incum- 
brance or purchase has been effected before the 29th of J une, 

1893, the date of the passing of that Act 
The Voluntary Conveyances Act, 1893, only prevents convey- 
ances from being avoided on the ground of want of consideration 
as against a subsequent purchaser for value, under the statute 
27 Ehz c. 4, but leaves that statute to operate as before so as to 
avoid conveyances which are fraudulent irrespectively of the 
question of consideration 

iii. — ^Against what Purchasers, &c , a Fraudulent Conveyance Who are 
is avoided. — ^A mortgage, like any other conveyance or other ^thm the 
disposition which is voluntary or fraudulent withm the Act of statute 
Ehz , IS void as against a purchaser for valuable consideration 
and persons claiming under him. 

An equitable purchaser is within the statute and a mort- Equitable 
gagee is a purchaser tanto withm it (^), as also an equitable " 

mortgagee (s), and a mortgagee by deposit of title deeds (a), gagees, &o 
although the contrary was held at law (5) ; also the purchaser 
under a settlement made in consideration of an mtended mar- 
riage (c) ; so a person who releases a contested right in consi- 
deration of the conveyance to him id) , also lessees at rack 
rent {e) ; but a lessee without fine or rent is not (/). 

Persons claiming under ante-nuptial settlements are pur- Persons 
chasers ig) ; so if under post-nuptial settlements made in con- uu^^fttle- 
sideration of ante-nuptial articles, or of an additional portion (A) 

A husband of a volunteer cannot on his marriage be treated as 

(a;) Barton v YanTieythmen^ 11 Ha Douglas y Ward, 1 Oh Ca 79 

126 Mill V Bishop of Bx&tsr, 2 Taunt 

ip) Chapman v Emery, Oowp 278 , 69 

White V JSussey, Free in Oh 13 , [i) Goodiight v Moses, 2 W B1 

Lister V Turner , 5 Ha 281 , Lloyd v 1021 

Attwood, 3 De U & J 614 (/) XTptoti r Bassett, Gro Ehz 444, 

{z) Lloyd V Attwood, sup (g) Martin v Seamore, 1 Oh Ca 

{ci) Lister v Tmner, sup , Ede v 170 
Knowles, 2 T & 0 G 0 172 (h) Doe v Eowe, 4 Bmg N 0 737. 

{b) Keirison v Dorrien, 9 Bmg 76 , See TrowellT Shenton, 8 Oh. D. 318. 

Mo^ord V. EColford, 1 Oh. Oa 217. 
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a purchaser under the statute [g) nor is a person claiming 
under a post-nuptial settlement, unless made in pursuance oi 
articles which were entered into before the marriage (A) and are 
binding (^) 

A judgment creditor is not a purchaser within the statute (A) 
for he cannot be said to be one who gives money or othei 
valuable consideration in order to have the land {!) 

In cases not falhng within the Voluntary Conveyances Act 
1893, the following points have been decided : — 

The heir-at-law or devisee of the settlor cannot avoid the 
deed by a mortgage or conveyance for value (m) 

Where a fraudulent conveyance is made to a man who makes 
a mortgage bond fide^ and the conveyance is set aside by the 
creditors of the grantor, the title of the mortgagee is paramounl 
to that of the creditors («) 

A voluntary grantee has, against all other persons except a 
purchaser for value, a complete estate, and can set aside a 
previous voidable conveyance (c) A purchase without notice 
from a voluntary grantee is valid (jo). 

The existence of a voluntary settlement on the title is not a 
valid obj'eotion (< 2 ') 

A voluntary settlement may be avoided in favour of a subse- 
quent mortgagee to whom the settlor’s lands are conveyed by a 
general description, such as all and singular my real estate,” 
not specifically referring to the lands comprised in the settle- 
ment (r) 

It was held in an Irish ease (s) that where a conveyance for 
value was expressly made subject to all existing charges, it did 
not avoid a pnor voluntary charge under the stat 10 Car I 
sess 2, c 3. 


(ff) Collins V Burton^ 6 Jur N" S 
952, reversed on other points, 4 Be G 
& j 612 , Doe V LewtSf 11 O B 
1035 

(h) Mariin v Seamore^ 1 Ch Ca 
170 

(t) JDoe V Bowe, 4 Bmg N C 737 
TiouellY Shenton^ Z (Bi. D 318 

(^) Beamn v Loid Oxford^ 6 Be G 
M & G 507, Dolphin v Aylward^ 
L R 4 H Ij 416, overruling Garth 
V Bisfddy Bndg 22 , Giihng y 
XowiheTf 2 Rep in Ch 136 See 
Barton v Vanheythusen^ 11 Ha 131 
^ 6 Be G M & G at p 517, per 

(w) Barker v- Carter^ 4 Ha 409, 


Doe y Lewis, sup j Doe v Busham, 16 
Jur 369, Q B , Lewis y Bees, 3 K 
& J 132, explaining BurreVs Case, 6 
Rep 72, and observing on Jones y 
Whitaker, 1 Long & Town 141 

(w) Major y Ward, 5 Ha 698 

(o) Dickinson y Burrell, L R 1 Ea 
337 

(p) Doe y Martyr, 1 B & P H R 
332 

(q) Butterfield y Meath, 16 Beav 
408 , Clarke y Willott, L R 7 Ex 
313 

(?) Barton y Vmheythusen, 11 Ha, 
131 

{s) Blake y Blake, 19 L B Ir 
261, 
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The subsequent purchaser or mortgagee can recover m an qhaj saai 
action for land (as he could formerly by ejectment) against the Rights and 
volunteer {t), and he may bring an action to complete his pur- 
chase or mortgage and set aside the voluntary deed The mortgagee 
volunteer is a proper party to a suit by the purchaser or mort- avoid L 
gagee to set the voluntary deed aside («), but the volunteer has 

V o \ conveyance 

no equity to the purchase-money {x) And even if the sale is 

effected under a power contamed in the voluntary settlement, 

the purchaser can safely pay tie vendor the purchase-money, 

although, by the settlement, it ought to be held upon the 

trusts of the settlement {y) 

The purchaser or mortgagee cannot require the voluntary 
settlement to be dehvered up to be cancelled (s). 

The settlor is himself bound by the settlement, and cannot 
bring an action to compel the purchaser to complete the con- 
tract [a), unless the defendant is a willing purchaser (6) Nor 
can the purchaser or mortgagee obtain relief m a suit instituted 
to set aside the settlement by himself and the settlor as oo- 
plaintiffs (e) 

The volunteer may, however, show, by evidence of the inade- 
quacy of the consideration, that the purchase was colourable {t). 

And the declarations of the mortgagor are not admissible after 
his death to prove payment of the mortgage money against the 
parties claiming under the settlement {d). 

(t) DoeY JmeSf 16 East, 212 A 164 

[u) Townend v ToJcer^ L. E 1 Oh (<») Clarice y W%lh% L R 7Ex 313, 

A 446 Smith y Gailmd^ 2 Her 123 See 

(ijj) Ibid j Dahng y Whimper j 26 Ayerst v Jenkins^ L E 16 Eq 276 
Beav 668 (6) Feter y NicoUSf L E H Eq 

(y) Evelyn v Templar^ 2 Bro 0 0 391. 

148 (<?) Bill Y Cureton, 2 My & E 603 

(«) Be Eoghten y Mmey^ L R 2 Oh Boe y Webber^ 1 A & E 733 
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i, — Of Mortgages by Persons under Undue Influence generally — 
Mortgages for inadequate or no consideration given to persons 
standing in a fiduciary or otber relation to the mortgagor, by 
wbioi. be is subject to undue infiuence, are liable to be set aside 
and treated only as securities for so much money as can be 
proved to have been advanced, with interest at a reasonable 
rate 

Inadequacy of consideration alone does not give any title to 
relief {a) But such inadequacy, or the exorbitant terms of a 
bargain for a loan to a person who is m pecuniary distress may 
be material as indicating that the lender took advantage of the 
borrower’s position so as to exercise undue influence over him 
So, where a money lender, advertising loans on easy terms, 
induced a farmer to give a bill of sale securing mterest at 
125 per cent per annum, the bill of sale was set aside {h) 

There is no rule of law or equity that a trustee may not lend 
money to his cestm qiie trust on the security of trust property ; 
but such a case is regarded by the Court with some jealousy, 
as it must be assumed that the trustee has acquired much infor- 
mation as to the nature and value of the property, and he will 
not be allowed to foreclose, as his duty is to take every possible 
step for saving the estate (c) A trustee cannot bargain for a 
benefit to himself with his cestm qiie trust id) 

Cases of undue influence arise where the borrower is a person 
of weak mtellect (e) ; or where there exists the relation of child 


(«) Guest V Karnsm^ 8 H L 0 
481 

(i) Moorhome v Wolfe^ 46 L T 
374 


(o) Tennant v Trenohard, L R 4 
Oh A «37 

id) See Vaughton v Nolle. 30 Beav 
39 

{e) Zmgmate v Zedg&Ty 2 Gi£E 157 
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and parent (/) ; or person standing in loco pm entis (g^ ; or ward 
and guardian (Ji) ; or client and solicitor (^) ; or patient and 
medical attendant (^) ; or where one party has obtained a 
spiritual ascendancy over another (1) ; or where any person 
transacts business with another under whose influence he may 
be supposed to be (^?) The rule stands on a general principle 
applymg to all the variety of relations by which dominion may 
be exercised by one person over another (n). Some of the deci- 
sions cited in the notes relate to cases of gifts obtained by undue 
influence ; but the principles stated therein seem equally to apply 
to cases of unconscionable bargains by way of loan 

Deahngs between a child and his parent are regarded with 
great jealousy by the Court, especially if the child has only 
recently come of age, as he is peculiarly liable to be unduly 
influenced to the advantage of his parent by the exercise of 
parental authority and pressure (o) 

If, however, a transaction between a child and his parent is 
dojid fide and reasonable, it will not be set aside {p) 

Similarly, the Court is extremely watchful to prevent a 
guardian from taking advantage, immediately upon his ward 
coming of age, and at the time of settling accounts, because 
undue influence may be taken (^). A fortiori ^ if the accounts 
are not settled, or if the guardian stiU retams control over the 
property of his late ward (r) 

This prmciple applies to persons acting as guardians, though 
not legally constituted guardians (s). 

Transactions between wards and their guardians are bable to 


(/) Om pentet v JEernot, 1 Ed 338 
And see infi a 

(p) Areher v Hudson, 7 Beav 551 , 
Espey Y Lahe, 10 Hare, 260 

(/i) Montesquieu y Sandy s, 18 Ves 
313 , Maitland Y Irving, 15 437 , 

A'ichery Hudson, 7 BeaY 551 
{i) See mfia 

(A) Dent y Bennett, 4 My & Or 
262 But see Blaokie y Clark, 15 
Beav 595 

[l) Horton y Belly, 2 Ed 286 , 
Nottage y Brmee, 2 Giff 246 See 
Kirwan y Cullen, 4 Ir Cli E. ^22 , 
Maccahe v Hussey, 2 Dow & 0 440 
See also V Borne, 1 j B 6 Eq 655 

[m) Kay v Smith, 7 H L 0 750 
{n) Fer Sir S BomiUy, arg- m Hu^ 

guemn y Baseley, 14 Ves 273^, adopted 
by Wright, J , m Morley y. Loughnan, 


(1893) 1 Oh 736, 752 
(o) Carpenter y Hei not, 1 Ed 338 , 
Baker y Bradley, 7 De G- M & Or 
597 See also the following cases of 
gift, &c , Cocking y Fratt, 1 Ves 401 , 
Hoghton y Hoghton, 16 Beav 278 , 
Turner y Collins, L B 7 Oh A 
329, and cases there cited 
{p) Blackborn v Bdgley, 1 P Wms 
600 

{q) Hylton y Hylton, 2 Ves 647 
See Ayhjoai d v Kearney, 2 Ba & Be. 
463 

(r) Fieise Y Waring, 1 P Wms 
120, n , Hylton v Hylton, sup , at 
p 549 

(s) Griffin Y Be Teuille, 3 P Wms 
13i, n , Huguenm v Baseley, 14 Ves 
273, at p 283 , Hylton v Hylton^ 
sup. 
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be set aside after considerable lapse of time if it appears i 
tbe influence induced bj the relationship has continued dire( 
or induectly {t) 

Where a confidential relation is proved to have exis 
between the parties, the dealings between them may be 
aside on the ground of undue influence, even though at 
time of such dealings the actual relation between them 
<3ome to an end (?^) And where a confidential relatioi 
proved, it seems that the Court will presume its contmua 
unless it IS clearly shown to have ceased (j?) 

The onus in all these cases is on the purchaser or mortga 
to show that the grantor had proper independent professic 
advice, and was not misled by any contrivance or false rec 
or suggestion (i/) But where the father’s solicitor professec 
act on behalf of the children, the mortgagee was not fixed v 
notice of undue influence (2) 

Independent professional advice is not necessary when 
fiduciary relation has completely ceased to exist {a) 

It has been held, m the case of a voluntary gift ( 5 ), and 1 
conceived that the same principle would apply to a mortg 
the teims of which are exorbitant, that the Court will not 
aside the transaction where the parties are strangers, not sta 
mg in any confidential relation to each other, unless un 
mfluence, misrepresentation, or other actual fraud is sho 
and in such cases the burden of proving undue influence 
fraud lies on the person seeking to avoid the transaction (c) 

But a security for a debt or advance is Liable to be set as 
on the giound of undue influence, where such influence is 62 
oised not directly by a stranger who advances the money, 
through the debtor or borrower, between whom and the per 
givmg the security a confidential relation subsists. So whei 
son, who had recently come of age, at his father’s mstigat 
and without mdependent professional advice, joined with 
father in a mortgage to secure debts due from the father, it 


(t) AyUoard v Kearney^ 2 Ba & Be 
463 , JSateh r Katch, 9 Ves 292 
(m) Sylton V Syltm, 2 Ves Sen 
547 , Maitland y Irvmg, 15 Sim 
437 

ip) See Rhodes r BaU^ Ii B 1 Oh 
A 262 

(?/) JBaJcer v Bradley. 7 De G- K & 
a. 597. 

(a) Bamhrigge v Browne^ 18 Oh I) 


188 See O'BorJce v Bolinghrok 
App Oas 814 

(«) Mitchell v JSomfiay, 8 Q B 
687, 0 A , commenting on Bhod 
Bate^ L B 1 Oh A 252 

ib) Yillers v Beaumont. 1 V 
100 

ig) Munter v Athnsy 3 My & 
113, Taker v Toker, 31 Beav ( 
Armstrong r Armstrong^ Ir, B 8 E 
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held that the mortgage was void as obtained by undue in- chap sssin 
fluenee (d) So securities given by a niece for debts due from 
her uncle, who had beto her guardian, were set aside {e) So, 
also, where a debtor induced a lady, to whom he was engaged to 
be married, to give a security for his debt (/), 

An assignee for value of a security, with notice that it was Assignee of 
obtamed by undue influence, will be in no better position than SbtamelV 
the original mortgagee {g) But a security, though originally 
so obtained, will not be set aside as against a lond fide assignee 
without notice (/^). 

In cases of undue influence generally, where the transaction Sale tamed 
takes the form of a sale, the conveyance will be directed to stand 
as a security for the amount actually found due, with interest on 
the footing of a mortgage (^), and, it is said, even with costs (Z.), 
but the costs are in the discretion of the Court (1 ) , and in case 
of refusal on tender of a proper sum, the mortgagee will be fixed 
with costs {m)^ as also where there has been fraud, or misrepre- 
sentation, or other misconduct {n)^ in which case the security 
will be set aside unconditionally. But in general the defendant 
wiU be put in the same position as if the transaction had not 
taken place (o). The plaintiff in such a suit will be made to 
pay the costs occasioned by charges of fraud which he does not 
substantiate {p). 

ii. — Mortgages to Solicitors by their Clients. — The question of 
undue influence has frequently been raised in oases of securities 
given to solicitors to secure advances made by them to their 
clients 

Formerly a mortgage by his client to a solicitor for costs due Eormer rule 
and to become due was restricted to those actually due {q ) ; but fi^esfor" 

costs 


Baker y Bradley t 7 De G- M & 
G» 697, Berdoe v Dawson, 34 Beav 
603 , Bspey v Lake, 10 Hare, 260 , 
Savery y King, 5 H L 0 627 

ie) Archer v Kudson, 7 Beay 551 , 
Maitland y Irving, 15 Sim 437 

(/) Corhett y Brock, 20 Beay 624 
{g) Bamhrigge Y Browne, 18 Oh 
D 188, 197 

if) Blackie y Clark, 16 Beay 595 
u) Beacock y Evans, 16 Ves 512 , 

Davis Y Duke of Mailboiough, 2 
Swanst 139 

{k) Sug V & P (14th ed ) p 286 
(Z) Tyle) V Yates, L R 11 Eg. 
265 


{m) Tottenham y Emmet, 11 L T 
N" S 404, N 0, 12L T N S 838, 
MevillY Snellmg, 15 Oh D 679 
(«) Kay Y Smith, 7 H L 0 760 , 
Thomas y Lloyd, 3 Jur N S 288 , 
Totimham y Green, 32 L J Oh 201 
(o) Savery y King, 5 H L 627 
\p) Edwards v Bm t, 2 De G lil & 
G 65 , St Alhfn y Kaidmg, 27 Beay 
11 , Fostei Y Eoherts, 29 Beay 471 
{q) Williams y Tiqgott, Jao 598 , 
Bitchm y Eigby, 9 Pri 79, Be Moss, 
17 Beay 346 And see Be Foster, 6 
Jui N S 687, L JJ See as to ac- 
coTmts between solicitor- mortgagees 
and client-mortgagors, post, p 1143 

n R 
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tiere was no objection to a security given to a solicitor for a 
debt really due, or for a reasonable reward for services ren- 
deied (^ ) Nor was it unfair for a solicitor to stipulate, on 
procuring money for bis cbent on mortgage, that tbe security 
should cover tbe balance wMob should be found due to him on a 
settlement of accounts (r). And with respect to the rule as to 
future costs, a distinction was drawn as to those oases where the 
chent, being a trustee, stipulated that the attorney should not 
make demand upon him personally, and agreed with him that, 
when funds were in hand, he should be paid thereout such claim 
as he might have a right to make (s) 

But now a solicitor may take security for his future^ costs, 
charges, and disbursements to be ascertained by taxation, or 
otherwise (/), which may now include profit costs of, and inci- 
dent to the mortgage (u) 

Charges made by a solicitor, though secured by mortgage, 
have long been open to taxation {x) And a mortgagor may, 
under 6 & 7 Yiot. c 73, obtain an order for taxation at anytime 
before payment, or, under special circumstances, even after pay- 
ment (p ) ; but, under such circumstances, a strong case must be 
made against the solicitor (s). 

A sohcitor who has a mortgage for his costs may commence 
an action of foreclosure without having first had his bill of costs 
taxed, notwithstanding sect. 37 of the Act (a) 

A solicitor cannot enforce a charge on his client’s estate 
pending the taxation of the costs (b) 

A security given by a chent to his solicitor upon the subject- 
matter of the suit IS valid, as it is likely to be beneficial to the 
client (c) 

A sale, however, by the client to his solicitor of such subject- 
matter is void for champerty or mamtenanoe (d), and wiU only 
stand as a security for the money actually advanced (e) 


(r) Cheslyn v 2 Y & 0 Exch 

170, Blagtave v 3 Jur N S 

399, L JJ , Tern son v Benson, 28 
Beav 598 

{s) B&r Wigiam, V -0 , m Bmsons 
r Spoonef,5^a 111 

{t) 33 Viot 0 28, s 16 , 44 & 45 
Yiot c 44, s 5 

(u) 68 & 69 Viot c 26, post, p 1194 
(a:) Walmshy v Booth, 2 Atk 27, 
l^mmm v Boeyne, 4 Bro C 0 360 , 
Morgan v. Lewes, 4 Bo-w, 29 

Be Oarew, 8 Beav 160 See Be 
11 Q B. 3> 377. 


(z) Morloch V Smith, 2 My & Or 
610 See JVaiers v Taylor, 2 My & 
Cr 626 , W'i agge v Denham, 2 T & 0 
Exch 117 

(«) Thomas v Cross, 10 Jtir N S 
1163 

ip) Waugh V Waddell, 16 Beav 
521 

(e) udnderson v Badcliffe, E B & E 
816, WoodY Downes, 18 Ves 120 * 
Simpson V Lamb, 7 E & B 84 
{e) Wood V Downes, sup See Lewis 
V Sillmmi, 3 H L 0 607, James v 
Kerr, 40 Ok, B 449. 
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All securities from clients to their solicitors, and, in fact, all ohap xsxin 
their dealings, are regarded with jealousy, as the relation he- 
tween them gives such room for the exercise of undue influence, garded -with 
and may he so easily abused that they are not allowed to deal Jealousy 
upon the same footing as other persons (/). 

In all such dealings the solicitor must show that he has taken 
no advantage, hut has given his client every information, advice, 
and protection as if the client had been dealing with a stranger, 
and in default thereof a purchase will he treated as a security 
for the amount actually due (^) 

The transaction will he set aside after many years, and after 
the deaths of the parties, if the facts have been concealed or lapse of time 
misrepresented so as not to have been known to the chent {h) 

Though lapse of time always forms an ingredient in these cases, 
less weight will he attached to it, whilst the relation between the 
parties stiU contmues {i) 

The rules in regard to securities by chents are strict ; the debt Unusual pro- 
secured must, before the statute, have been actually due, and the allowed 
onus of ascertaining the amount falls on the sohcitor There 
must be no unusual provisions in the security which will preju- 
dice the client {1 ) ; and if any advantage is given to the solicitor 
as interest upon costs, full information must have been furnished 
to the client of his rights {1), 

If any unreasonable postponement of the time for redemption Proviso for 
is inserted, the mortgagor wiU have the same rights as in an 
ordinary mortgage (/I), and especially so if there has been any 
concealment or misrepresentation (m) 

Where a mortgage by a client to his solicitor contained a Power of sale 
power of sale to be exercised, although there was no default, and 
without the attention of the client being especially called to it, a 
sale was set aside, and the solicitor was fixed with the damages 


if) WalmsUy v Booths 2 Atk 27 
\g) Cam v Mlm^ 2 Dow, 289 , 
son V J&yes^ 6 Ves 266 , Welles v 
Middleton, 1 Oox, 112 , Molman v 
Loynes, 4DeG- M & GI- 270, Tomson 
V Judge, 3 Drew 306 , Miggins v 
Joyce, 2 J Sc Zi 282 , CMs v Daniel, 
4G-ifi 1 

^7i) Charter Y Tievelyan, 11 01 &E 
714, Wafd Y Sharp, Z2’W R 684, 
W N (1884) 5 

{i) Qresley v Mousley, 4 De G- & J 


96 See Lyddon v Moss, 4 De G & J 
104 And see BlagtaveY Mouth, 3 Jur 
N S 399 

(Ar) Cowdry V Day, 1 Giff 316 , 
GockUirn v Bdwa'ids, 18 Oh D 449, 
0 A , CmdochY Mogers,'W*'^AlZZ^) 
134, 0 A 

{1) DyMon v Moss, 4 De G & J 
104 

(m) Cowdry Y Day, sup ^ Dunsian 
V Data son, 11 Jur 96, Thomas v 
Lloyd, 3 Jur N S 288. 


n R 2 
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^ and costs, the damages including the difference between solicitor 
and client and party and party costs (n). 

Where, however, a client owed a sum to his solicitor, and, 
hemg pressed for payment, executed a charge to secure the debt 
contaimng a power for the solicitor to sell the property without 
notice if the money was not paid hy a specified day, it was 
held that this was not an ordinary mortgage transaction, hut 
an arrangement for giving time to the debtor, and accordingly, 
that a sale under the power could not be impeached, though the 
debtor had no independent advice, and it did not appear that 
the unusual form of the power was explained to him (o) 

The obligation of a solicitor m dealings with his chent extends 
to eases where the solicitor of a bankrupt is dealmg with the 
trustee in the client’s bankruptcy {p) 

A sohcitor whose fiduciary relation towards his client has 
been put an end to is free from all obligations incident to the 
relation m subseq[nent dealings with his former client {q) 

A gift or security for a gift to a solicitor by his client 
pending the relation is absolutely void (r), and no snob gift 
can be supported unless the relation between the parties had 
been finally severed {s) 

iii. — ^Dealings with Beversionary Interests — The Court, for 
the protection of expectant heirs, frequently grants rehef against 
dealings with reversionary interests and expectancies, and the 
like, on the ground of fraud, and, in such oases, inadequacy of 
consideration is still a material element in raismg a presumption 
of fraud. 

Unconscionable bargains with young men will be set aside, 
though they have mere expectations from their relations, where 
the bargains are not understood hy the borrower (^). But, 
though youth is treated as an important circumstance, relief 
may, in a proper case, he granted agamst an unconscionable 
bargam, though the mortgagor was a person of mature age (u), 
and, in such a case, a mortgage of an expectant or reversionary 
interest is liable to be set aside if its terms are unreasonable, 


(») Goclhurn v ^dwards^ 18 CJi D 
449. C A j Cradooh v Rogers. 

Oh 068 

(o) JBooUfs Trustee v. Whetham. 33 
Oh B. Ill, C A 

(p) Trmiee v. 2emd. 33 Ch 
B. 600 

{q) Bmwdl V 23 Oh B 302. 


(?) Newmans TaynSf 4 Bto.C.O 360 
Morgan y MmeU^ 6 Oh B 688 
(t) Mvill V SnelUng, 16 Oh B 679 
See Readdy v. Rrmd&rgast. 66 L T 
790 

(«^) Rarl of Rortmore v. Taylor, 4 
Sim 182; Ravu v RuXe of MarU 
hor<mgh^ 2 Swanst 139 at p 143 
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wHere the mortgagor is poor and ignorant, especially if he is chap aoa i ni 
■without independent advice (x) And the same rule would 
apparently he applied even where the mortgaged interest is in 
possession (y) But in such cases a bargain will not be readily 
presumed to be unconscionable on account of inadequacy of 
consideration, unless it is clearly proved to be the result of fraud, 
surprise, or misrepresentation, or unless the inadequacy is so 
gross as of itself thereby to indicate fraud, so as to afEord a 
ground for settmg aside a mortgage (s) On the other hand, 
it has been held in several cases that it is not necessary for the 
mortgagor to prove that he was in actual penury at the time of 
the transaction (a) 

This interference of the Court was at first limited to deahngs Interfeience 
with expectancies, or what is called post obit securities, which formeily 
the Court has always regarded with a jealous eye ; and -unless 
the transaction has been a fair one, it has either restrained an 
action at law upon the securities (&), or set the bargain aside as 
unconscionable (c), or refused to carry 'it into execution, leaving 
the plamtiff to his remedy at law {d) The onus falls on the 
mortgagee to show that the bargain is provident (e) But where 
the bargam is a fair one, the Court will enforce an agreement 
which rests on a contingency, although the event has turned out 
favourable for the mortgagee or purchaser (/) And the debtor 
cannot invariably impeach thB post obit security, though the money 
might have been raised on more moderate terms (^). Nor •will 
the Court grant relief further than as against the penalty of a 
bond, where the debtor, after coming into possession, and being 
under no pressure, has chosen to confirm the bargain (A) It is 


{si) Fry v LanOy 40 Oh D 312 See 
Jaynes v Kei r, 40 Oh D 449 , Roe v 
Joyce, 29 E E Ir 500, C A 

{y) Fry v Lane, , $er Kay, J , 
atp 322 

(s) Crwynne v Keaton, 1 Bro 0 0 
8 , James v Morgan, 1 Lev 111 , Stil- 
well V W%lh%ns, Jao 280 , Mice v 
Gordon, 11 Beav 266 , Kay garth v 
Wearing, L E 12 Eq 320 
{cb) Bromley v Smith, 26 Beav 644 , 
Salte'i V Biadshaw, 26 Beav 161, 
St Audyn v Kardwg, 27 Beav 11, 
Fostei V M,ohey ts, 29 Beav 467 , Fmmet 
V Tottenham, 10 Jur N S 1090 
(5) May sack v M.eevers, 6 Madd 108 
(c) Sir John Bay nardistonY Lingood, 
2 Atk 133 , Wiseynan v Beake, 2 Yern 
121, Earl of Ardglasse \ Muschamp, 1 
Yem, 237 Wharton v May, 5 Yes 


27 , Curling v Marquis of Townsend, 19 
Yes 628 See Fail of Aylesford v 
Moiris, L E 8 Oh A 484 , Beymn v 
Cook, L E 10 Oh A 389 
{d) Johnsmi v Kott, 1 Yern 271 
{e) Bams v Duke of Marlborough, 2 
Swanst- 139 

(/) Moy timer v Capper, 1 Bro 0 0 
156 , Bakes v Bent, 1 E & My 224 
But see Mope v Moots, 1 Bro P 0 
370 

{g) Ourliyig v Ma) quis of Townsend, 
19 Yes 628 , Whayton v May, 6 Yes 
27 

{h) Lord Chesterfield v Janssen, 2 
Yes Sen 126 And see generally as to 
dealings -with expectant heirs, the 
notes on this case in 1 Wh & Tud L 0 
Eq pp 67 5 et seq , Whay ton v May, 
6 Yes 27. 
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also to be remarked that dealings with expectancies, thougl 
liable to be set aside on the ground of fraud, were not withn 
the Statutes of Usury, on account of the risk of the prin 
cipal (h). 

The same piinciple of relief was extended to sales of vestec 
reversionary interests (^) The doctrine not only includes tb 
class who in a popular sense might be called “ expectant hems,’ 
but also all remaindermen and reversioners (A). Although £ 
reversion which is expectant upon the failure of issue of £ 
tenant for life is generally not capable of valuation (^), yet r 
such tenant for hfe be a female, who has heen many yean 
married without having issue, though not past the age of child 
bearing, it seems that the Court will, for the purposes of valua 
tion, treat the interest expectant on her death without issue as 
a simple reversion {m) 

It was held in one case that although an expectant heir migb 
be entitled to rehef, he would lose such title if he acted in th€ 
matter with the privity of the father or other person standing 
m loco joarentts, but in that case the heir had also, after repu 
diating the bargain, acted m such a manner as to alter the 
situation of the other party and his property (n). But the 
principle that the fact that dealmgs by an expectant heir are 
known to his father oi other relative deprives the heir of his equitj? 
to relief is strongly dissented from by Lord St Leonards (o). 
And it may now be regarded as settled that such knowledge, 
though material as tending to rebut the presumption of fraud 
or extortion (^), will not of itself prevent rehef from being 
given in a proper case (q). 

The mterest of a tenant for hfe, whose estate is subject to 
annuities and to mterest upon mortgages, is not a reversionary 
interest within the scope of these considerations (r) 

Although a party deahng with an expectant heir must before 
the Sale of Eeversions Act (s) have shown that he gave a fair 


(/i) See note (A), ante, p 613 
(^) 1 Sug V. & P 14tli ed p 285 
(A) JPet Jeaself M R , m JBeynon v 
Cbol, L, E 10 Ch A 391, n See also 
TQttmhamY Emmet, 11 L T N S 404, 
Earl of Ayhsfo'id v Moms, L E 8 
Gh. A 484, 497 

il) Baker v Bent, 1 E My 224 
(m) Emxes v Cooper, 5 My & Or 
270 See Zord v Jeffkim, 35 Beav 7 , 
Bmyon v E%tGh, 35 Beav 570 
(«) MmUt V. Eing, 3 01 & E. 218 


ip) Sug V & P llth ed p 316 
(p) G*Eorke v Bohnghroke, 2 App 
Oas 814 

{q) Talbot v Stainfortk, 1 J & H 
484, 502 , Saveiy v Eing, 6 H L 0. 
627 , Eatl of Aylesford v Morris, 
L E 8 Ok A 492 , Miller vs. Cook, 
L E lOEq 641 

(?•) Webster v Cook, L E 2 Ok 
A 642, questioned, Tyler v Tates, 
L E llEq 276 
if) Infra, p 616* 
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price for Hs post ohif securities, such Talue, where a valuation 
is possible, was to be ascertamed not by the tables of actuaries, 
but by the market price at the time of dealing, taking all the 
circumstances of health and age into account; and it was in 
the discretion of the Court to direct an inquiry if it had not 
sufficient information ; and the case of Goioland v De Faria (^), 
if it laid down any rule that the value must be ascertained 
by the tables (which is, however, denied), was so far over- 
ruled 

Hence, a sale by auction of expectancies, or of securities 
thereon, was held good, that being evidence of the market 
price {x). 

In estimating the value of a contingent reversionary interest, 
the Court may admit evidence to show how far such value is 
affected by the remoteness of the contingency {y). The adequacy 
of the consideration is a matter for the Court to decide in each 
ease, having regard to the circumstances of the particular trans- 
action (s). 

By the Sale of Reversions Act {a)^ it is enacted that no pur- 
chase, made Iona fide and without fraud or unfair dealing of any 
reversionary interest in real or personal estate, shall hereafter be 
opened or set aside merely on the ground of undervalue ; and the 
word purchase shall include every kind of contract, convey- 
ance, or assignment under or by whieh"any beneficial interest in 
any kind of property may be acquired. 

The Act came into operation on January 1, 1868, and does 
not apply to any purchase concerning which any smt was then 
depending It is in other respects retrospective 

The law regarding setting aside unfair and unconscionable 
bargains respecting reversionary interests remains the same as 
before the statute (5). The Act leaves undervalue still a 
material element in cases in which it is not the sole eqmtable 
ground for rehef . These changes of the law have in no degree 


\u) Lord AUlorough r Trye^ 7 01 & 
E 436. And see Seaden v. Bosher^ 
M*01 & Y 89, Botts V Curt%s, Y 
643 , Baker v Bent^ 1 B & My 224 

a Shelley v Nash, 3 Madd 232 
Baker v Bent, 1 B & My 
224, JDames v Cooper, 6 My & Or 
270, Boothhy v Boothiy, 1 Mao & Gt 
604 

(z) See and compare Nott t JSiU, 2 


Oh Ca. 121 , Edwards v Browne, 2 
Ooll 100 , Edwards y Burt, 2 De G- 
M & G 62 , Foster v Bohe^ ts, 29 Bear, 
471 , Jones v B%oketts, 31 Beav. 130 

(а) 31 Vict c 4 

(б) M%ller y Cook, L B 10 Eq, 
646 , TyUr y Tates, L. R 6 Oh A 
665 , Earl of Aylesfotd y Morns, L B 
8 Oh A 480 , Beynon y Cook, L. B 
10 Oh A 892, Ne^%ll v Snelhng, 
sup 
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whateTer altered tlie mius prolandt in those cases, which, accord- 
ing to the language of Lord Hardwicke (<?), raise from the cir- 
cumstances or conditions of the parties contracting — weakness on 
one side, usury on the other, or extortion, or advantage taken of 
that weakness — a presumption of fraud. Fraud does not here 
mean deceit or circumvention ; it means an unconscientious use 
of the power arising out of these circumstances and conditions ; 
and when the relative position of the parties is such as primd 
facie to raise this presumption, the transaction cannot stand, 
unless the person claiming the benefit of it is able to repel the 
presumption by contrary evidence, provmg it to have been in 
point of fact fair, just, and reasonable {d). 

The buiden of proof will, however, apparently be shifted, so 
far as undervalue is concerned, if the value of the property has 
been stated by the mortgagor m his proposals [e) 

In a case of settmg aside for inadeq[uaoy of value a sale by a 
young man of a reversion, rehef was refused, there being no 
fraud ; but it was held by Lord Hatherley, that as a separate 
and independent adviser was not employed, the whole transac- 
tion must be opened (/) 

Belief may be granted as against an assignee of a mortgage 
with notice of fraud aSecting the original transaction {g) 

The Court gives relief in oases of sales and mortgages of 
expectant and reversionary interests on the prmoiplo of redemp- 
tion ; the conveyance will stand as a security for principal and 
interest, and generally for costs also {h). 

Mortgages of reversionary interests stand on the same prin- 
ciple as sales («) ; and the mortgagee is only entitled to the sum 
advanced with mterest and costs as mortgagee (1) 

But compound mterest is not given, however long the pur- 
chaser has been kept out of his money (^). 


{c) In Earl of Chesterfield y Janssen, 
2 Ves Sen 125, at p 157 

(d) JPey Lord Selbome in Em I of 
Aylesford v Moryvs, L R 8 Ch. A 
484, at p 490 See Fyy y Lane, 40 
Ch,!) 312 

(e) Eerfeet y Lane, 3 De G- F & J 
369 

(/) 0*Ro7le Y Bohnghoke, 2 App 
Oas 814 

{$) Addxs Y Campbell, 4 Beav 401 , 
Saveyy y K%ng, 5 H L 0 627 , 
Wn$ht V Vmderplmik, 2 Jnr N S 
599 , 


{ft) Edwards y Browne, 2 Coll 100 , 
Bawhee v Watson, 3 Mj & K 339, 
341, Etlhayd y Gambel, Taml 375 
SeeSug V &P 11th ed p 314, 14^ 
ed p 277 ErA Belcher Y Vaodon, 
2 0oU 162 

(^) Betyiyon y Fitch, 35 Beav 510 , 
Emmet y Tottenham, 10 Jur N S 
1090, Btomley v Smith, 26 BeaY 
644 

{1) Be Slat&t's Tust, 11 Ch D 227 , 
see Bowes y Meaps, 3 V «& B 117 
(1) GowlandY BeFana, 17 Ves 20, 
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Costs, though they wxU generally be allowed, are in the dis- xxsin 
cretion of the Court (m). Costs 

Aooounts between borrower and lender relating to post-oht AccouEts 
bonds or mortgages of reversionary interests will not be treated 
as settled accounts {n) 

In a suit to set aside post-oht securities a receiver of the rents Receiver 
of the estate would not usually be granted, on the motion of the 
defendant, if the prmcipal money and interest were paid into 
Court (o) But where the whole security possessed by the party 
making the motion was contmgent on the life of the borrower, 
and the lender had been out of his money for twenty years, the 
Court granted a receiver, notwithstanding an offer on the part 
of the plaintiff to pay principal and interest into Court (p). 

A mortgagor may lose his right to relief against an uncon- Ratification 
scionable bargam by any act amounting to a formal confirma- ^lon 
tion of the transaction, as by executing a deed or will expressly 
or impliedly confirming the same (q ) , especially if in so domg 
he has acted under independent and competent advice (r) He 
may also lose his right by any act which so alters the relation of 
the parties as to render it impossible for him to restore the con- 
sideration with interest and costs So where goods were sold to a 
person in distressed circumstances by a tradesman ; he knew that 
they were bought merely with a view to raise money by selling 
them again, and the goods were resold accordingly , the Court 
refused to set aside securities given for the price (s) The right 
to relief may also be lost by acquiescence for a considerable 
length of time (t) 

But confirmation or acquiescence will not deprive a person of 
his right to relief if, at the time of confirmation, or durmg the 
period of acquiescence, the borrower continues to be under the 
same pecuniary distress or pressure which forced him to enter 
into the origmal transaction (u). 


(m) Ti/lei V YaieSj L R 11 Eq 265 , 
see Twisleton v Griffith, 1 P W‘ms 
dlO, B>iomley v Smith, 26 Bedv 644, 
676 , Neville v Snelling, 15 Oh D 
679 , Bry v Lane, 40 Oh D 312 , 
James v Kerr, 40 Oh D 449 

(w) Croft V Graham, 2 De Gr J & S 
155, Tottenham Gieen, IN R 466 
See further as to accounts between 
mortgagees and mortgagors, post, 
Chap LIV pp 1137 et seq 

(o) Curling v Marquis of Townsend, 
19Ves 628 

(p) Free v FLinde, 2 Sim 7 


{q) Cole V Gibbons, 3 P Wms 289 , 
Stump V Gabey, 2 De G- M & G- 
623 

(r) Lyddon v Moss, 4 De G & J 
104 

(«) King Y Kamht, 3 01 & E 218 
(j{) Sibbenng v Karl of Balcan as, 3 
De G & S 735 , Addis v Campbell, 
4 Beav 401 , Loyd v Jeffkins, 35 Beav. 
7 , Turner v Collins, L R 7 Oh A. 
329 See Gerrard v O^Beilly, 3 Dr & 
War 414 

(«) Gowland v JDe Faria, 17 Ves. 
20, Curwyn v Milner, 3 P Wms. 
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The Statutes of limitations will, in the case of a mortgage 
of a reversionary mterest, begin to run only from the time when 
the mterest falls into possession so .as to preclude the borrower 
from seeking to set aside the mortgage ( cg ). 


292, n (where an oblig^ee waa com- 
polled to refimd money actually paid 
on a post-obit bond) , Medheott v 
1 Ba & Be 156, Kendall y 
JS ecluettf 2 n. & M.y 88 , Kdwards y 


Browne^ 2 Ooll 100 , Kempson y Ash- 
lee, L E, 10 Ob A 15 

(x) Salter y Bradshaw, 26 Beav 161 
See Beymn v Coolc. L. E. 10 Ob A 
393. 
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CHAPTER XXXIV 

OF MORTGAGES WHICH AEE VOID ON GROUNDS OF PUBLIC 

POLICY. 

i, — Securities for Debts incurred in Gaming and Wagering. — "By 9 Anne, o u 
the stat 9 Anne, o 14, s. 1, notes, bills, bonds, judgments, 
mortgages or other securities or conveyances for or in considera- 
tion of money lost or lent at play are made utterly void, and all 
mortgages and incumbrances or conveyances of lands made upon 
that consideration are made to enure to the use of the person 
next in remainder or succession, as if the mortgagor were then 
dead (a ) ; and payments made on such securities could not be 
supported, and might have been recovered back in equity as 
incidental to the dehvery up of suoh securities (&) ; and the for- 
feiture of such securities under the first section of the statute of 
Anne was held not to be a penalty of such a nature as to protect 
a party from discovering the consideration for the security on 
which the action at law was brought (<?) 

It was formerly considered that there was a distinction under 
this statute between money lent and money lost at play, and that, 
in the former case, the security was avoided, but the contract for 
payment was good ; but it was subsequently decided that where 
the game was illegal, the contract for payment of money lent or 
lost at play was void, as well as the security, by the statute of 
Anne 

By 5 & 6 Wdl. IV. o 41, so much of the above Acts as 5 & 6 WiU 
declares notes, bills, or mortgages’’ to be void is repealed, and ^ ® 

(«) See Simth v JSon^f 11 M & W (c) Sloman v Kelly, 4 T & 0 0 0 
658 169 , and 3 Y & O 0 C 673 

{h) Fonb Eq , Vol 1, Ch 4, s 6 , MK%nellY JRohnson, 3M & W ^ 

and J^awden v Shadwell, Amb 269, 434 And see Tcmy y Moot e, 2 Wils 
Smith Y Bond, sup , and sect 2 of tbe K B 67 , Applegarth v Colley, 10 M 
statute of Anne & W 723, 732 , Thorpe y Coleman, 1 

0 B 990 
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the said Acts are made to operate as if they had enacted that 
every such note, bill, or mortgage ” should be deemed to have 
been made, drawn, accepted, given, or executed for an illegal 
consideration The Act also repeals that part of the statute of 
Anne relative to incumbrances on land enuring to the benefit of 
the remainderman, &g , and enacts that the money paid by the 
drawer, &c. upon such ‘‘bill, note, or mortgage ’’ to the indorsee, 
holder, or assignee thereof, shall be taken as paid to the use of 
the party to whom the security was originally given, and be 
recoverable from him by action at law (e). 

This Act was passed for the relief of purchasers of such secu- 
rities for valuable consideration without notice 

But even under the old law the Court would not set aside a 
judgment founded on a warrant of attorney, given to secure a 
gaming debt, as against a purchaser, if the debtor had repre- 
sented before the purchase that the debt was a valid one (/) 

It may be remarked that 5 & 6 Will lY. c. 41 only alters 
the operation of the pnor Act as to bills, notes, or mortgages. 
It has been decided that, as to judgments, the prior Act only 
avoids voluntary judgments given by the loser at play, either to 
the winner or to someone for his benefit, as a security for money 
lost, and do not avoid a judgment obtained adversely by an 
innocent party, or, as it seems, by the winner himself ; but the 
defendant should set up the illegality of the security as an 
answer to the action {g). 

Money lent to pay a gambhng debt is not within the stat 
5 C& 6 WiU. IV c 41 (A). 

The stat. 8 & 9 Yict. c 109, s. 18 (which repeals so much of 
the statute of Anne as was not repealed and re-enacted with 
alteration by the stat. 5 & 6 WiU. lY. c 41), enacts as 
follows — 

“Ad contracts or agreements, whether by parol or writing, by 
way of gaming or wagering, shall be null and void, and no 
suit shall be brought or mamtained at law or in equity for recover- 
mg any sum of money or valuable thing alleged to be won upon 
any wager, or deposited m the hands of any person to abide the 
event on which any wager shall have been made , provided always, 
that this enactment shall not be deemed to apply to any subscrip- 

(e) See V Clutte'ihiehilZlji T 966 , Chapmm v Lane, 11 A & E 
71, 139,169, 0, B 980 

(/) iavismT F^anhhn^ IB & Ad [h) Ahvaibrool. ^7 SaU,2’Wiils K B 
142 309 , Barjeau v Walmsley, 2 Sfcra 

ig) Z(m V. Chupmm, 11 A & E 1248 , 8 Oh D 764, 0 A 
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tion or contribution, or agreement to subscribe or contribute, for or chap sxsiv 
towards any plate, prize, or sum of money, to be awarded to the "" 
winner or winners of any lawfiil game, sport, pastime, or exercise 

The Act also (sect 17) makes a party wbo wins money, &o 
by way of fraud practised in gammg or wagering, punishable 
as obtaining money under false pretences. 

It is enacted by the Graming Act, 1892 (i), that — 56 Viot 

Any promise, express or implied, to pay auy person any sum Promises to 
of money paid by him under or in respect of any contract or agree- sums 
ment rendered null and void by the Act of 8 & 9 Vict c 109, or to contraS:s^void 
pay any sum of money by way of commission, fee, reward, or "by 8 & 9 Vict. 
otherwise in respect of any such contract, or of any services in c 109, to te 
relation thereto or in connection therewith, shall be null and void, s,ud void, 
and no action shall be brought or mamtained to recover any such 
sum of money.’’ 

The Act has been applied so as to refuse any remedy to an Efieot of 
agent who had paid money on express instructions from his 
principal, though it was not stated m the affidavits that the 
agent had any knowledge that the money was paid in respect of 
debts (1) The Act has been held not to be retrospective (/) 

The result seems to be as follows • — 

That any gaming or wagering contract, agreement, or promise 
is now clearly void, and cannot be enforced : 

That the securities given for money won by any gaming or 
wagering, or for repayment of moneys paid by another person 
on behalf of and at the request of a loser (or at least, bills, 
notes, and mortgages given as such securities), though now no 
longer totally void, can be enforced by a transferee for valuable 
consideration without notice, and by no other person {m) : 

That if voluntary judgments and securities other than biUs; 
notes, and mortgages ’’ be untouched by the statute of Will. IV 
yet it would seem that the statute of Victoria would be a bar to 
their bemg enforced independently of the ordmary doctrines of 
law and equity ; and in such case a purchaser for valuable con- 
sideration, holding such judgment or security, would seem not 
to be protected : 


(^) 65 & 66 Vict o 9 
Ue) Tatam y J^eeve, (1893) 1 Q B. 
44 

(l) Kmghi y Lee, (1893) 1 Q, B 41 

(m) See the preamble of the Act of 
Will IV , which seems to warrant this 


assertion, and also to bring other 
securities besides bills, notes, and 
mortgages withm the scope of the 
Act See JECawler y JBCallewell, 2 Sm. 
& G 194, affirmed on other grounds, 
2Jur N S 794 
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That judgments recovered adversely against the loser remain 
" as before the late Acts : 

That gaming securities may he set aside and ordered to be 
delivered up (n) 

That at common law money paid by the loser to the winner 
can only be recovered back while the contract is executory (o) • 

That probably the Court still could, on setting aside gaming 
securities, decree money paid on them to be repaid (p) The 
ground, however, on which Rawden v. Shadwell {q) was decided, 
VIZ , that the security was totally void by the statute, is now 
gone ; and it must be observed that, in that case, only part of the 
money secured had been paid : 

That money paid to the transferee of gaming securities, or, at 
least, of a bill, note, or mortgage, for valuable consideration 
without notice, is recoverable from the party to whom the secu- 
rity was originally given, as money paid for his use (r) 

The distinction between these oases and those in which the 
transaction is illegal and subject to penalties is obvious (s) 

But it would seem that money deposited with a stakeholder 
cannot now, on the ground of playing for ready money, be re- 
covered by the vdnner it ) ; though it seems that any one of the 
depositors who has repudiated the wager before the time fixed 
for its determination, or even before the money is paid over, 
may recover back the sum deposited by him from the stake- 
holder, as fully as he could before the Act {li). 

Where an action was brought to recover back securities 
deposited as cover for differences which might arise on dealings 
in stocks and shares which were found by the jury to have been 
gambling transactions, it was held that sect 18 of the stat 
8 & 9 Viet c. 109 did not apply to such a deposit so as to 
prevent the depositor from mamtaming his action, and that he 
was entitled to dehvery up of the securities The case was 
treated by Lord Esher, M. E., and Sir A. L. Smith, L. J*., as one 


(n) See Rawden v Shadmell^ Amb 
269 , Wynne v Callmd^y 1 Russ. 293 
See Story’s Eq Jur s 303 

(o) See Kastelow v Jaolhion, 8 B & 
Or 225 

{p) See B.awdm v Bhad'well, mp 
But see tbe judgment of Lord Talbot, 
in Bosanquet r BasAwoed, Oas t Talb 
(Williams), 38 

(q) Amb 269. 

(r) 6 & 6 Wall IV- c. 41 , Gtlpin y. 

aiumhuek, 13 L. T. 71, 139, 169, 
Q B ; 10 Exeh. 


614, Bosetoame v Billmg, 15 0 B 
N S 316 , Fitch y Jones, 5 E & B 
238. 

(s) Fisher v Bridges, 3 E & B 642. 

[t) See Applegmth y GoUey, 10 H 

& W 723 , Cohney y Flimmer, (1897) 
1 Q B 634, 0 A. ) 

(«) Varney y JSiehman, 5 0 B 271 , 
17 L J CP 102 And see Hastehw 
v Jackson, 8 B & Or 225 , Kodson y 
ICr &K 797, GaUyyr Field, 
9 Q B. 431. ' 
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of trover or detinue ; Tbut Bigty, L J , regarded it ratter as one of cha? xxxiv 
a claim to redeem, and said that the transactions having heen 
held to be gaming transactions there was nothing due upon the 
security, and accordingly that the mortgagee must deliver up 
the securities, or, if they could not be given up, he must pay 
their value {x) 

It seems that the effect of the proviso at the end of sect 18 of Subscriptions 
the stat. of Victoria is to render valid, or rather to save out of ^ 
the operation of the former part of the clause, any subscription or 
contribution to abide the event of a lawful game, though the 
subscribers themselves are the parties engaged in the game, and 
that the winner may recover the money so subscribed or agreed 
to be subscribed {y ) ; and thus, where a foot race or horse race 
tahes place between two or more parties, each of whom deposits 
a sum with a stakeholder, such deposit may be recovered by the 
winner ; and yet, by a strange anomaly, the security given for 
such money may be illegal, and money paid on such security 
may, perhaps, be recovered back under the statutes of Anne and 
Will IV. {y) 

In Aj[>;plegarth v. OoUey before the statute of Victoria, a Horae racing 
horse race for money, raised by the parties themselves, was said 
to be within the statute of Anne ; but it was said that, since the 
repeal of 13 Q-eo. II. c 19, by 3 & 4 Viet. c. 6, there was nothing 
to prevent a race for a sum of money given by a stranger by way 
of prize. 

Horse racing was, by 13 Q-eo, H o 19, deolared]|to be illegal, 
unless the stake was 50^. at least, or the race was held m certain 
places named in the Act. But wagers even on such legal races 
were illegal, at least if exceeding 10^ (<?), and, it seems, are void 
in aU cases, since 8 & 9 Vict o 109, s 18. 

Where judgment has been obtained in an action on the 
contract, in which the illegality -withm the above statutes was 
not set up, it cannot be impeached (&). 

By 18 Geo II o 34, courts of equity were empowered to 
make a decree in suits to enforce payment under transactions 
contrary to 9 Anne, c. 14, and in several cases have accordingly 
given relief by ordering the dehvery up of securities (<?). 

(;*;) Straohan v Vhiversal Stoeh Shilhto y Thee^f 7 Bing 405 , Fugh 

change, (1895) 2 Q, B 329, 0 A v Jenhxm, 1 Q B 631 , Gremlle y 

{y) Batty y Marrwtt, 6 0 B 818 , Chapm<m, SJnr 190, QB 
17 L J OP 215 (5) Zone v Chapman, 11 A. & E 

{z) 10 M & W 723 966, 980 

(a) GoodbumY 2 Stra 1169, (o) Newman v Franco, 2Anst 519, 
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9 Anne, o. 14, enacted (d) that persons liable to be sued for 
ncioney or valuables under the statute should be compelled to 
give discovery (e) The repeal by 8 & 9 Vict c 109 of the 
Act of Anne, and of that part of the Act of Geo II which 
relates to it, ajDpears to leave the matter subject to the general 
rules of courts of equity, concerning answers which would 
expose a defendant to criminal prosecution 

If a loan be placed by the lender in the hands of the borrower 
as the lawful owner of it to dispose of as he pleases, a security 
for its repayment will be good, although the lender may have 
expected to be paid out of it the amount of bets won by him 
from the borrower ; but if it were lent under an agreement that 
the bets should be paid out of it, the security will be bad as a 
colourable evasion of 9 Anne, c 14, and 5 & 6 Will IV c 41 ( /) 

A bond to secure moneys agreed to be paid to avoid being 
posted as a defaulter for non-payment of racmg debts, is 
good (g) 

The enactments in restraint of stock- j'obbing have been abro- 
gated (/i), and, accordingly, securities given for moneys payable 
in respect of such transactions are no longer impeachable on the 
ground of illegality of the consideration, unless such transactions 
are in fact gambling transactions (i) 

it — Immoral Securities. — Securities given for an immoral 
consideration are void ; as where a mortgage or annuity is given 
to a woman m consideration of future illicit intercourse with 
the grantor (1) ; in a case of this kmd the Court ordered the 
bond to be delivered up, and set aside a judgment and other 
proceedings upon it (1). 

A distmction, however, is made where the security is given as 
premium pudioitim in consideration of a cohabitation which has 
determined, which has been said to be a “ lawful and conscien- 


Andrewi v Ben ry^ 3 Anst 634 , 
den T. Shadwell, Amb 269 , Wynne v 
Qallandm , 1 Russ 293 , BarTuer v 
Alooel, Yo 361 
{d) Sect 3 

{e) Bari L%ehjteld v Bond^ 6 Beav 

88 

(/) mu v Bosn, 4 H & N 359. 

Q) Bubh V Telverton, L. R 9 Eq 
471 Aud see, as to tb© legality of 
snob a debt m otber respects, Johnson 
T XmUy^ 12 O. B 468 
ih) 23 Vaefc 0. 28 


{%) Sttpra 

(A.) Bohnson v Cox, 9 Mod 263, 
Walker v 1 W B1 517, 

Gray v Mathms, 5 Ves 286 , Frtend 
v Samson, 2 0 & P 684, Bex v 
SoHhw%ngfield, IB &Ad 912, Baity 
v Ohestei , 5 Beav 103 , Smythe v 
13 Sim 245, Bmnsr Carring- 
ton, 30 li J Oh 370, Bullmore v 
Willy ams, 32 Beav 574 
(2) James v Soshins, 1 Txdd Pr 
593 
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tious’’ consideration on the ground that such a course oha^ xxot, 
enables the woman to lead a course o£ life more conducive to her 
own happiness and to pubhc morality 

It IS now settled, after some difference of opinion (^^), that the Consideration 
Court will not relieve against a security given in consideration ooSitation 
of past cohabitation, even though the defendant is proved to be 
a common prostitute {o) 

If, however, the consideration be a past cohabitation with a Ooha'bitation 
married man, eq[uity will not assist the woman to enforce the ^an 
security, if she knew that the defendant was a married man (p) ; 
but if there are children, the Court will regard their interests (q ) ; 
and in such a case the Court will enforce a security for payment 
of money as a provision for the woman and her children 

It must be borne m mind that the consideration of past Security must 
cohabitation, though meritorious, is not valuable (r), and accord- 
ingly wiU not support a security for payment of money 
unless the instrument creating the security is under seal and 
executed (s) , for in matters executory, even on the consideiation 
of piemtum piidicittce, the Court wiU not compel the party or 
his executors to fuljSl an agreement to provide for a forsaken 
mistress 

Where a security is given by a man to his mistress in consi- Continuance 
deration of past cohabitation, the contmuance of the cohabitation 
IS not of itself sufficient to raise the presumption that the 
security is given in consideration of a continuance of the con- 
nection (t) No turp^s contractus shall be presumed unless 
proved (w) 

If the instrument creating a security given in consideration of deed 
of past cohabitation is lost or destroyed, it would seem that the 
grantee may have her remedy in equity notwithstanding (a?) ; 
but ‘‘these matters are discretionary ’’ (y), and there are some 
old oases to the contrary (s) 


(m) Turner v Vaughan^ 2 Wils 
K B 339 

(n) Whaley v Norton ^ 1 Yem 484 
\o) S%ll V Spencer i Ambl 641 

(p) JPiiestY Tarrot, 2 Yes Seu 160 
(O') Knye v Moore^ IS & St 61 
Beaumont v Eeeve^ 10 Jur 284, 
Q B , Binnington v Walks, 4 B & 
Aid 660 Gibson v Biohie, 3 M & S 
463, IS not law 

is) Matthews v L , 1 Madd 558 , 

Whaley v Norton, 1 Yem 483 

von I. — B, 


it) Be Vallcmce, Yallanoe v Blagden, 
26 Oh D 353 

(u) Lightbone v Weedesh, 1 Eq Ca 
Ab 24, pi 7 , 93, pi 5 

(x) tfnderwood v. Staney, 1 Ch. Oa 
78 , Lightbone v Weedesh, sup, 

(u) 1 Bq Oa Ab 62, pi 4 
(s) Miller V Eeames, 1 Roll Abr 
375, Chancery (Q), pi 1 , Vinoent v 
Beverlye, Noy, 82 See Touhnin v Brice, 
5 Yes 235 


$ S 
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iii, —Other Invalid Securities —Securities given as a reward 
for proeurement of marriage (commonly called marriage kocage) 
with a particular person are also void as contrary to that freedom 
of choice in marriage which is encouraged by public policy. 
Such securities may be ordered to be delivered up, and sums 


Upon the same prmciple of public policy, securities given for 
obtaining or for procuring the sale of a public office of trust are 
void, whether the office be or be not one the sale of which is for- 
bidden by statute (5). 

Where the seounty is the result of an illegal agreement to 
compound a felony it wiH be void (c) ; but a security given for 
a debt actually owing will not be avoided merely because it 
appears that the creditor was thereby induced to abstain from 
prosecution [i). 

A deposit by a married woman of securities held to her 
separate use to cover a loss occasioned to the plaintifi by the 
felony of her husband, upon condition of the charge bemg 
withdrawn, is illegal {e) 


(ff) Dimj/ V Sooh, 1 Vem 411 , (i) Law v Law, 8 P "Wma 391 , 

ShMleMl T, Butt, 2 Vem 445, Staclpokv 2 Wile K B 133 
Smith T Bmmg, 2 Vem 392 See (c) WaidY Lloyd, &Gr 785 

Smith V Aylwell, 3 Atk 566, and (d) Eowm v Sadler, 10 Q B D 

Shirley v Mm tin, 3 P Wms 74, n, 572, C A See Williams t BayUy, 
pe) Lord Hardwioke , Cok v Qihsm, L E 1 H L 200 , Smr v Cohm, 45 
1 Ves Sen 506 , SaU r Potiei, 3 L T 589, Q B 
P Wms 392, n [e) Whiime v Farley, W N 

(1881) 8 



( m ) 


Part V. 

OF THE ESTATE, EIGHTS, LIABILITIES, AND EEMEDIES OF 
THE MOETGAGOE AND PEESONS CLAIMING UNDEE HIM, 


CHAPTEE XXXV 

OF THE NATURE AND INCIDENTS OF AN EQUITY OF 
REDEMPTION. 

i. — ^Equity of Redemption is an Estate. — ^It has Been already Mortgagor 
shown that, by the oommon law, the legal ownership of the ^on law S)' 
land, on the execution of the deed of mortgage, is transferred estate, hut 
to the mortgagee, subject to be divested on performance of the of^^-eatry^ 
condition, and that a mere right of re-entry on performance of 
the condition remains in the mortgagor, of which, being neither 
alienable nor devisable prior to the modem statutes (a), advan- 
tage might be taken only by him or his heirs 

In an early case (Z>), these doctrines were applied in equity Application 
to the right to redeem after condition broken , and it was there 
held that an equity of redemption was a mere right, and was ©a^iity 
not an estate of inheritance capable of being entailed under the 
statute Be Boms (c). 

In the leading case of Gashorne v 8carfe{d)^ however, Lord Eqmty of 
Hardwicke, 0 , stated the settled rule of equity to be that an held”bo be^n 
equity of redemption is to be deemed an estate in the land, for ©state m the 
that it may be devised, granted, or entailed with remainders, 
and such entail and remainders might be barred by fine or 
recoveiy, and therefore cannot be considered as a mere right 
only, but such an estate whereof there may be a seisin The 
person, therefore, entitled to the eqmty of redemption is con- 
sidered as owner of the land 

It is now an established doctrme of eqmty that the mort- 

(a) See 1 Yiot o 26, s 3, and 8 & 9 {h) Itoscarnch v Bm ton, 1 Oh Oa 

Viot c 106, s 6, by which rights of 217 
entry are made devisable and auenable ic) 13 Edw I o. 1 
by deed W I Ath 602 


<5 01 2 
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gagor is, imtil foreolosnxe, tlie real owner of tte property, and 
possessed of it m right of his ancient and original estate (e). 

ii.— Personal Rights and Privileges of Mortgagor.— With 
whatever strictness the common law may have originally re- 
garded the breach of the condition hy the mortgagor, yet, in 
modern times, the doctrme of the courts of equity, recog- 
nizing the mortgagor (until foreclosure) to he the actual owner 
of the land, has to a certain extent, with reference to the posses- 
sion by the mortgagor, been acted upon as well by the courts 
of common law as by the legislature. 

The statute law (/) has provided that the mortgagor in 
possession shall have the pri^ege of voting for the return of 
members of Parliament notwithstanding the mortgage If, 
however, the interest on the mortgage reduces the annual 
value below 40s , the mortgagor has no vote (^) ; but nothing 
but interest can be deducted (/i) The monthly payments, how- 
ever, secured by mortgage to trustees of a benefit building 
society under 6 & 7 Will IV. c 32, are a charge on the estate 
which will destroy the owner’s right to vote if they do not leave 
him the requisite quantity of interest prescribed by statute (i) 
He has the right of holdmg courts where lord of a manor (^) 
A further privilege annexed to the estate of the mortgagor is 
the right, whore an advowson is the subject of the mortgage, of 
nominatmg to the church on an avoidance of the living (/). 

Though by the articles a director of a company must be a 
registered member in his own right (m), he does not lose his 
quahfication by a mortgage of his shares (n) 

At common law the title of ownership of a mortgagor while in 
possession is so far recognized as to gain him a settlement under 
the poor laws (o), but for this purpose he must reside within ten 
miles of the property (p), and be in possession in his capacity 


(^) See per Lord Selborne m Meath 
V Fugh^ 6 Q B D 345, at p 360, and 
pe't Keke'wiob, J , m Tarn v Turner^ 
39 Ob D 456, at p 460 
(/) 8 Hen VI c 7, 2 & SWiU IV 
o 45, s 23, and 6 & 7 Viot o 18, 
s 74 

{g) Bedfoudsbire, 2 Lud 469 , Mid- 
dlesex, 2 Peckw 103 , Lee v Mutehin- 
eouy 8 0- B, IS , 2 Lutw Reg*. Oa. 
159 

TielUetm v. Cope^ L, R 6 O. P 


(%) GepUndy app , Sartletty resp , 6 O 
B. 18 


(Ar) Antey p 168 

(J) Jo7y Y Goa;, Prec Ob 7l , 
Amhwst Y Lawhngy 2 Vem 401 , 
Gaily Y Selby y Sfera 403 , MaekmsM v 
Hobinsoriy 3 Atk 559, wbiob overruled 
Gai diner v Griffith^ 2 P Wms 403 
And see ante, p 169 

{m) B(sp LittUdale, 6 De G* M & 
G- 714 

(^i\Fulhrooh y ^Richmond, Go , 9 
Ob D 610 , Gumming y JRreecotL 2 Y 
&0 Ex 488 

(o) Rex V Inh of Gathermgton, 3 
T. R 771 

{j») 4 & 5 ‘Wdl IV 0 76, s 68, a 
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as mortgagor, and not Iby fraud or wrong ; and in a case {q) in 
wliicli a mortgagee of several messuages having recovered in 
ejectment, afterwards permitted the mortgagor to inhabit one 
of the houses for a particular purpose, z e , the overlooking of 
some repairs, the Court of King’s Bench held that no settle- 
ment was gained hy such latter residence, for he was not in 
possession as mortgagor And in another case (r), in which an 
estate had been conveyed to trustees, upon trust to sell for pay- 
ment of debts and to pay the residue to the grantor, the grantor 
before sale got fraudulently into possession, and it was held 
that he did not, by such residence, gain a settlement. 

iii. — Right of Mortgagor to bring or defend Actions with regard 
to the Mortgaged Property. — By the Judicature Act, 1873 (s), 
s 25, it is enacted as follows * — 

(5 ) A mortgagor entitled for the time being to the possession 
or receipt of the rents and profits of any land as to which no notice 
of his intention to take possession or to enter into the receipt of the 
rents and profits thereof shall have been given by the mortgagee, 
may sue for such possession, or for the recovery of such rents or 
profits, or to prevent or recover damages in respect of any trespass 
or other wrong relative thereto, m his own name only, unless the 
cause of action arises upon a lease or other contract made by him 
jointly with any other person ” 

The mortgagor may defend actions relating to the land or 
other property subject to the mortgage as against persons other 
than the mortgagee (zf) 

As a general rule, where an action is brought by or against 
a person having only an equitable mterest in property which 
IS the subj'ect-matter of the action, the person in whom the 
legal estate is vested must be made a party thereto, so as to 
bind the legal estate, and to prevent the owner of it from 
molesting the party agamst whom rehef is sought by further 
proceedings (?^) So, the mortgagee must be made a party if 
his interests are in any way likely to be prejudiced by the 
result of an action brought by or against the mortgagor Thus, 
if the action is for recovery of land subj*ect to a mortgage, the 
mortgagee m whom the legal estate is vested must be made a 
party («?) So, also, if the matter in dispute involves the taking of 
accounts, he must be a party, so as to bind him by the accounts . 

(§’) Inhab%tmis of Cathenngton, JECobsony Stmeer, 9 M.06L, SO , Woody 

3 T R 771 4 Madd 186 , B^kem v. 

(r) Boxy In'hahtanU of St MichaeVs^ Kelly, 2 Sm &G 264 
2 Doug 630 («?) AlUn y Woods, 68 D T 143 

h) 36 & 37 Viot c 66 ('») Van Gelder, Apsimon ^ Go y 

(^) SelhcLy Sm%th, 11 Moo 469 Sowerhy B)%dge, 8oe , 44 OIl. D, 

(w) Dan Ch. Pr vol i p 202 See 374, at p 392, C A. 
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But if the relief sought in no way prejudices or affects the 
mortgagee’s mterest, he need not he made a party to an action 
by or against the mortgagor So, a mortgagor m receipt of the 
rents and profits of land has been held to be entitled to maintain 
an action for an injunction to restrain an injury done to the 
mortgaged property without making the mortgagee a party (y) * 
And where a registered owner of a patent which was subject 
to a mortgage brought an action claiming an injunction and 
damages for mfringement, it was held that he might maintain 
his action without making the mortgagee a party, but without 
prejudice to any application by the defendant to have the mort- 
gagee made a party, if circumstances should render it necessary 
to do so (s) So, also, a mortgagor may enforce specific per- 
formance of an agreement relating to the mortgaged property, 
without making the mortgagee a party, if the interests of the latter 
will not be affected by the decision of the matter in dispute {a) , 
No person can be added as a plamtiff m any cause or matter 
without his own consent in writing thereto {h) If a mortgagee 
is a necessary party to an action, and declines to be jomed as 
plaintiff, the Court will order him to be added as defendant (c ) . 

If the mortgagor brmgs an action relating to the mortgaged 
property, and finds it necessary to make the mortgagee a party 
in order that the relief sought may bind the interest of the 
latter, the mortgagor must offer to redeem {d) 

If a mortgagor brmgs an action m which he mixes up several 
distinct matters, m some of which the mortgagee has no concern, 
so that he is not a necessary party in regard to them, even an 
offer to redeem will not be sufiB-Cient. Formerly, in such a case, 
the bill would have been demurrable by the mortgagee for multi- 
fariousness (e) ; and under the present practice the mortgagee 
may have the action dismissed as agamst him with costs, and the 
Court may order the pleadings, so far as they affect him, to be 
struck out (/), or may order a separate action to be brought (y) 
Independently of sect 25 (5) of the Judicature Act, 1878 (^), 
a mortgagor, mdemnifymg the mortgagee m respect of costs, is 


(y) Sm}eloitffhY>M'arshaUf4!'Exl> 37 
(a) Van GreUer, Apsimon ^ Co y 
iSowerhy Bridge^ Soe , 44 Ob D 
374, O A 

{a) Brmehlyn t- Ferny Bam Ob E- 
30, 32 , TmJcer v Smally 3 Ky. & Or, 
63 , Bm^rs v Ftchardsy 2 GoU. 668 
And see Ford r Tmnmt, 3 I>© G- F 
&J 695 

{b) E. S 0. Ord XYl. r 11. 


(<j) Van Geldei y Apsimon ^ Co y 
Sowerby Bridge, iS'oef , 44 Cb D 
374, at p 394, 0 A 

id) SngJies y Coohy 34 Beav 407. 
(tf) Feaisey JEewitty 7 Sim 47 1 
(/) E S 0., Ord XIX r 27 
(g) TTmtedTtlephoney^e Go v Tasher. 
59 L T 852 


(k) Bupray p 629. 
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entitled, if necessary, to take proceedings in tke name of the chap xxxv 
mortgagee to recover or protect the mortgaged property (i) 

If the subject-matter of an action is a disjDuted claim of right Whetiier 
or title to property, and a party, whether plaintiff or defendant, 
mortgages his interest pendente Me^ the question will arise whether is a necessary 
the mortgagee is a necessary or proper party to the action. 

The registration of a lis pendens relating to land will affect Notice of hs 
a mortgagee with notice of the claim which is the subject of 
the action (j), and bind him by its result accordingly, provided 
the plaintiff has, previously to the mortgage, sufficiently indi- 
cated the real estate sought to be charged m the action (7r) ; and 
accordingly such a mortgagee need not be made a party, even 
though the plaintiff is aware of the mortgage 

The doctrine of Its pendens is confined to real estate and 
leaseholds, and has no application to goods and chattels (1), 

Prior to the stat 2 & 3 Viet, c 11, requmng registration of Assignees 
lis pendens^ the general rule was that assignees pendente Me were S^generaUy 
not necessary or proper parties to an action claiming right or necessary 
title to property It was said that such assignments were void 
or voidable (m), but the true meaning of this proposition appears 
to be that such an assignment was inoperative to vary the rights 
of the parties in that action as between themselves, and conse- 
quently that the assignee, though not a party, would be bound 
by a judgment adverse to his assignor, and so may wholly or in 
part lose the benefit of his assignment ; otherwise, suits would 
be undeterminable if one party, pendmg the suit, could, by con- 
veying to others, create a necessity for introducing new parties ; 
if, however, the effect of the judgment should be to affirm the 
right or interest assigned, the assignment would be good as 
between the assignee and his assignor (n). The rule applied 
whether the assignor be plaintiff or defendant (o) 

If, however, the absence of the assignee would have prejudiced Exception 
rights or interests of other parties to the action, it was proper to ^tate vested 
make him a party, as, for instance, if the legal estate had been 
conveyed to him [p ) ; or if the title deeds have been handed over 

(^) Fhme v GilUn^ 5 Ha 1 Metcalf& v 2 V & B 200, 

Q) See further as to notice by regis- atp 205 LordOrreiy^Z 

tration of Us pendens^ post^ p 1330 Atk 243, WorseleyY Lo)d Scarborough, 

g Price r Ft ice, 35 Oh D 297 3 Atk 392 , Bellamy v Sabine, 1 De G 

Wigram v. Bmhley, (1894) 3 Oh & J 666, 585 

483, 0 A (o) Fades v Sa/tris, 1 T & 0 0 0 

(m) Dan Oh Pr 266 See TTallcer %ZS, Fateh y Ward, It R 3 Oh A 203 
V Smallwood, Amb 677 , QaskeU v. {p) Daly v Kelly, 4 Dow, 435 See 
2Ba & Be 167 Bp of Winchester v Fame, 11 Yea, 

{n) Fet Sir T Plumer, V -0 , m 197. 
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to Hm ; or if otlier incidental or consequential relief is asked foi 
requiring something to he done hj the assignee (q) 

AgaiUj if no right or title to the property, which is the sub- 
ject-matter of the action, is in dispute, but the question is merely 
one of admmistration or account, it would seem that an assignee 
pendente hte^ who is, whatever the event of the action may be, 
entitled to a valid interest in the property, and concerned in any 
order whichmaybemade aflecting it, is a proper party to the action 

Thus in an action for the administration of the trusts of a 
will, where the plaintiffs assigned their interests pendente liie^ 
Sir L Shadwell, V -0 , unhesitatingly upheld an objection that 
the suit was defective, and could not proceed, because the 
assignee was not before the Court ; his Honour considered the 
case to be analogous to that of a smt for redemption, which, he 
said, could not be maintained in the absence, pendente hte^ of the 
person entitled to redeem (r) 

It would seem that smce the stat 2 & 3 Yiot o. 11, when a 
suit has not been duly registered, a legal assignee pendente Me 
not having actual notice of the suit will not be bound, unless he 
IS made a party ; but that if he has not acquired the protection 
of the legal estate, the old rule will apply, and accordingly he 
will be bound though not a party. 

According to the present practice a cause or matter does not 
become defective by the assignment of any estate or title 
pendente Me^ but in such a case the cause or matter may be 
continued by or against the person to or upon whom such estate 
or title has come or devolved ; and where, by reason of a change 
or transmission of interest, it becomes necessary or desirable that 
any person not already a party shall be made a party, an order 
that the proceedings shall be carried on between the continuing 
parties and such new party may be obtained ex parte upon an 
allegation of such transmission of interest {$) 

Where oiie of two plaintiffs had after decree assigned his 
equitable interest in the subject-matter of the suit, and the chief 
clerk’s certificate had been made after the assignment, the Court, 
on the apphcation of the other plaintiff, made an order of 
revivor against the assignee, without prejudice to the question 
whether the assignee was bound by the certificate (i^). 


(^f) BmSiffgins-v Shaw, 2 Dr &War 
366,362, Zandony Mottzs, BBim 247, 
269, Woody 19Beav 661, Massy 
y Zatwell, 4 Dr & War, 68, at pp 68, 
80 , MaoZeod y AmiesUy, 16 Beav 607 
(r) Solomon y Sohmm, 13 Sim 616. 


As to parties to actions for redemp- 
tion, see post, "gig 720 et seq , as to fore- 
closure, BOtQ post, pp 1003 et seq 
(s) E S 0 , Ord XVII IT 1, 3, 4 
See Kzno v ZLudhn, 6 Oh D 160 
if) Yzbmt T. Vzbart, L E 6 Eq 261. 
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iv, — Sale, Mortgage, &c of Eq^uity of Redemption. — A mort- 
gagor, being the owner of tbe mortgaged property, may dispose 
of tlie equity of redemption tberein 

A mortgagee may, pursuant to an agreement subsequent to 
and independent of tbe mortgage transaction, purchase the 
equity of redemption {u) 

Where a mortgagee in fee has purchased the equity of redemp- 
tion, and taken a conveyance of it to himself, a conveyance from 
his trustee, in whom the legal estate was vested by the mortgage 
deed, will be presumed {v) 

Where a mortgagor executed an agreement to release the 
equity of redemption to the mortgagee, and the agreement was 
not acted upon for twelve years, during which period the mort- 
gagor contmued in possession, when the mortgagee sold the 
property under his power of sale, it was held that the agreement 
must be treated as abandoned, and that the mortgagor was 
entitled to the surplus proceeds of the sale {tv). 

A mortgagor may also assign any rights incident to his 
ownership of the equity of redemption {x) So it would seem that 
an assignment of a claim to reduce a conveyance into a mortgage 
IS not champerty ; in bankruptcy, at any rate, the trustee can 
sell such a right (y) 

The sale of incumbered estates is much facilitated by sect. 5 of 
the Conveyancing and Law of Property Act, 1881 (s), which 
enacts as follows — 


Sect 5 — (1 ) Where land subject to any incumbrance, whether 
immediately payable or not, is sold by the Court or out of Court, 
the Court may, if it thinks fit, on the apphcation of any party to 
the sale, direct or allow payment into Court, in case of an annual 
sum charged on the land, or of a capital sum charged on a deter- 
minable interest in the land, of such amount as, when invested in 
Q-overnment securities, the Court considers will be suffiLcient, by 
means of the dividends thereof, to keep down or otherwise provide 
for that charge, and in any other case of capital money charged on 
the land, of the amount sufficient to meet the incumbrance and any 
interest due thereon , but in either case there shall also be paid into 
Court such additional amount as the Court considers will be suffi- 
cient to meet the contingency of further costs, expenses, and 
interest, and any other contingency, except depreciation of invest- 
ments, not exceeding one-tenth part of the original amount to be 
paid in, unless the Court for special reason thmks fit to require a 
larger additional amount 


{u) Ante^ p 16 

(v) Ifoelv JBewley, 3 Sim 103 
{w) Itushbroo7ce v Lawrence, Xr R 
5 Oh A 3 See also Sams v 
Morwell, Gilh 11. 


(x) Steers Y. Rogers, (1893) A 0 232 
(patent rights) 

{y) Sa'i tley v Etissell, 2 S & St 244 
See 8eeai v Lawson, 15 Oh D 426, 
434 O A 

{z) 44 & 46 Vict 0 41, s, 5 


CHAP XXXV 


Sale by mort- 
gagor 

Purchase by 
mortgagee 


Abandomnent 
of contract 
after lapse of 
time 


Champerty 


Discharge of 
mcumbrances 
on sale 


Provision by 
Court for m- 
cumbranoes, 
and sale freed 
therefrom 



634 


NATITEE OF EQUITY OF EEDEMPTION. 


CHAP XXXV 


Definition o£ 
incumbrancea 


Application 
by summons 


(2 ) Tlaeretipoii, tlie Court may, if it tlimks fit, and either after 
or without any notice to the inetimbrancer, as the Court thinks fit, 
declare the land to he fieed from the incumbrance, and make any 
order for conveyance, or vesting order proper for giving e:ffect to 
the sale, and give directions for the retention and investment of the 
money in Court 

“ (3 ) After notice served on the persons interested in or entitled 
to the money or fund in Court, the Court may direct payment or 
transfer thereof to the persons entitled to receive or give a discharge 
for the same, and generally may give directions respecting the 
application or distribution of the capital or income thereof 

(4 ) This section apphes to sales not completed at the com- 
mencement of this Act, and to sales thereafter made ” 

An “ incumbrance,’’ within the meaning of this section, 
includes “ a mortgage in fee or for any less estate, and a trust 
for securing money,” as well as other charges, ^^and incum- 
brancer has a meaning corresponding with that of incumbrance, 
and mcludes every person entitled to the benefit of an incum- 
brance, or to require payment or discharge thereof ” (s). 

Aju application for an order under this section must he by 
summons at Chambers ; notice of the application must he served 
on parties interested ; and the costs are in the discretion of the 
Court {a ) . 

The jurisdiction of the Court under this section is discre- 
tionary An application hy a purchaser under this section was 
dismissed, where it was shown that an order directing the vendor 
to pay money into Court for the purpose of discharging an 
incumbrance on the land contracted to be sold would inflict 
great hardship upon him, inasmuch as the amount required for 
the purpose would have largely exceeded the amount of the 
purchase-money {b). 

The Court will not act under this section, except in view of 
a particular sale (c). 

An order under this section was made upon a sale of mort- 
gaged property hy the mortgagor’s trustee in bankruptcy, 
though proceedings were pending to set aside the mortgage on 
the ground of fraudulent preference {cl). 

Where an application under this section is made in an action 
to whioh the incumbrancer, whose charge is intended to he 
provided for, is not a party, the order should follow the words 

{js) 44 & 46 Vict c 41, s 2 (vu) (6) He Great Northern Hml Co and 

(a) Ihd 8 69, sub-ss (3), (4), (5), Sanderson^ 26 Ch D 788 BeeHeJiZch- 
(6), (7) See Hatching t Hull, 30 W. son and Oakshott, 14 Oh D 851 
3B.. 244 , I>%ek%n v. Htokzn, 80 W R, (c) Hatching v Bull, 30 W R 244 
887 > Milford Sm^en Hail Co. v. {d) Milford BCaven Hail Co y 

Mowatt, 28 Oh D, 402 Ror forms of Mowatt, 28 Ob D 402 
orders, see Seton, pp 1374, 1589. 
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of the statute, and, after directing payment into Court of the chap xxxv 
purchase-money, and the setting aside of an amount sufficient 
to meet the incumbrance, should proceed to declare that there- 
upon any party should be at liberty to apply m Chambers for 
a declaration that the land is free from the incumbrance (e) 

An equity of redemption may itself become the subject of Mortgageof 
mortgage, and each equitable mortgagee -will generally have redemption 
preference according to his priority in time, the maxim of equity 
being, Qui pnor est in tempore^ potior est in jure {f) Of the 
protection afforded by the statute law to the mortgagee of an 
equity of redemption, and by what means a subsequent mort- 
gagee of the equity of redemption may obtain preference to a 
prior mortgagee of the equity, an explanation is given in other 
parts of this treatise (g). 

The powers of mortgagors to lease mortgaged lands without Leases 
the concurrence of their mortgagees will be considered later (h) 

Where there is an overriding mortgage of the entirety of an Partition 
estate, partition will be decreed of the equity of redemption 
subject to the mortgage without the mortgagee being made a 
party to the action (^). Of course, the power of sale under a 
mortgage of the entirety is paramount to a partition (A). 

A tenant in common whose share is subject to a mortgage Mortgage of 
thereby loses his right to partition against his co-tenant, except tenant ° 
upon the terms of paying off the mortgage (1) 

Where the owner of an undivided share of land mortgaged Pnonty as 
his share and remamed in possession, and received more than 
his due share of the rents, on the sale of the property in a ^dco-o-wner 
partition action, it was held that the claim of the mortgagor’s 
oo-owner in respect of the excess of rents received by the mort- 
gagor must be paid out of the latter’s share of the proceeds of 
sale in priority to the mortgagee (m) 

Where, m a partition action, the mortgagees, to the extent of When mort- 
a moiety in value of the property, desired a sale of the property m 

and a distribution of the proceeds in heu of partition, but the 
owners of the equity of redemption desired a partition, it was 
held that the Court had a discretion, under sect 3 of the Parti- 

(e) PicJctn V Dtolctn, 30 W R 887 v BmgUy^ 21 OIl D 674 , Sinclmr r 
If) Fonb Eq Yol 1, 5tTi ed 320, James, (1894) 3 Oh 654 
and oases m note And see also -Fa?/? (k) Re Noms, W. N (1883) 65, 

Knott, \lYee 609 Sinclair y James, sujpi a, 

\g) Ante, Cli YII , p 46 , post, (7) Gihis v« Kaydm, 30 W R 726 , 

Oh LY , pp 1214 et seq Smclavt v James, supra 

g Fost, p 685 {m) JEechles v JECechles, W N (1892) 

Swan V. Swa/n^ 8 Pn. 618 , Waite 188 
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tion Act, 1868 {n), to order a sale of tlie property, and that, as 
the mortgagees were persons interested “ to the extent of one 
moiety or upwards” of the property, it was the duty of the 
Court, under sect 4 of the Act, at their request to exercise that 
discretion hy ordering a sale of the property (o) 

Where one of several tenants in common purported, on behalf 
of himself and his co-tenants, to enter into a contract for the 
sale of the property, which was subject to a mortgage, and the 
purchaser, under the belief that all the co-tenants would concur 
in the conveyance to him, paid off the mortgage, but one of the 
co-tenants refused to so concur ; the purchaser then brought an 
action for specific performance of the agreement; it was held 
that the dissentient co-tenant must, as regards his share, redeem 
or be foreclosed, and that in case of redemption there should be 
a partition (p) 

In an action for partition of a mortgaged estate only one set 
of costs can be allowed for each share, and if some shares are 
incumbered and some not, each owner of an incumbered share 
must bear the costs of his own incumbrancers (q). 

Where an Inclosure Act authorizes exchanges to be made 
with the consent of the owner or proprietor of the lands 
exchanged, whether tenant in fee simple, fee tail, for life, 
or years, and provides that aU incumbrances charged on the 
lands given in exchange shall become charged on those taken 
in exchange, it appears to be undecided whether the consent of 
the mortgagor m possession to an exchange is sufficient without 
the consent of the mortgagee (/) The Court, in a case of this 
nature, considered themselves not called upon to decide the 
point, as they had no right to presume that the consent of the 
mortgagee was not obtamed, the commissioners not being bound 
to set oht in their award all the authorities they had, and the 
presumption being that they acted according to their jurisdic- 
tion, unless the contrary appeared 

V. — ^Entail and Settlement of Equity of Redemption. — Prior 
to the decision that an equity of redemption was an estate 
m the land, and so long as the notion prevailed that it was but 
a right, the limitation of it by way of entail, or in strict settle- 
ment, seemed out of the question ; and it was considered that 

(n) 31&32Viot c 40 {g) Oatton v Bmls, (1893) 2 Oh 

(o) Bcuvmport v K%ng, 49 It T. 92. 221 But see contra^ Belcher v Wil- 

(^>) Bmvee v Bastes, 6 Jur N S hams, 45 Oh D 610 

1S20. (r) Qoodtttle v MiXburn, 3 M & W 

853 
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suoli an entail, if it could subsist, would tend to a perpetuity. 
But when the equity was declared to he the ancient estate 
without change of ownership, it became, of course, subject 
to all the hmitations to which other estates in equity were 
liable (s) 

It had been long (t) settled that an equitable entail and re- 
mainders were barrable by such mode of assurance only as 
would have barred a legal entail and remainders By 3 & 4 
Will IV 0 74, abohshmg fines and recoveries, a power of 
disposition has been given to tenants in tail of freehold lands 
by simple deed inroUed in Chancery, and of copyholds by deed 
mrolled in the manor, or by actual surrender (w). 

Where the legal estate is outstanding in a mortgagee, the 
failure of the particular estate does not destroy the contingent 
remainders in an equity of redemption (cc) 

It is a general rule, where an estate is settled subject to a 
mortgage, that the tenant for life of an equity of redemption 
shall be compelled to keep down the interest accruing during 
the period of his being in possession, for which purpose the 
reversioner or remainderman may bring an action for rehef ; 
and if the tenant for life suffer the interest to run in arrear, and 
die, the reversioner or remainderman may call on his personal 
representatives to discharge the arrears (y). 

In an administration suit, the tenant for life must keep down 
the interest on all debts (s) 

The obligation of the tenant for life to keep down the interest 
on incumbrances exists only as between him and the remainder- 
man, and not as between him and the incumbrancers {a). 

The mere laches of the incumbrancer in not enforcing pay- 
ment of the interest from the tenant for life will not affect his 
remedy against the inheritance ; but he may be precluded from 
recovering arrears of interest against the inheritance by collusion 
or other dealmgs with the tenant for hfe {b) 


( 5 ) Hard 469 

(t) KirUiam v Smith, Amb 518 
And see legat v Seuell, 2 Vem 662 
{tc) See sects 16, 60, 63 of this Act 
{p) AstleyY Micllethwmt, 10 Oh D 
69 

(g) JSayes v SCay^s, 1 Ob. Ca 223 , 
White Y White, 9 Ves 654, 560 , Long 
V Km ns, 1 Jur N S 913 , Shote v 
Shote, 4 Drew 601 , Dixon y Peacock, 
2 Drew 288 , Makings Y Makings, 1 
De Gr E &J 355, QaulfieldY Maguire, 
2 J & L 141 , Baines y Bond, 32 


BeaY 653 See also Wastell y Leslie, 
13L J Ob 205 

(«) Allhusen y Whittell, L It 4 Eq 
296 , Lamhet t v Lambert, L It 16 Eq 
320, Marshall v Growthet , 2 Cb D 
199 

(a) Be Morley, Moiley y Saunders, 
L R 8Eq 596 

(5) Loftus Y Swift, 2 Sob & L 
642 , Wrixon y Vize, 2 Dr &W 192 , 
Makings v Makings, 1 De G- E & J 
368 


ri iTAP XXXY 


Bar of entail 


Contingent 

remainders 


Tenant for 
life must beep 
down interest 
on mortgage 


Admimstra- 
tion suit 

Nature of 
obhgation 



638 


NA.TDEE OF EQTnTY OF EEDEMPTION. 


OHAP yrsnn r 


Power of 
appointment 


Interest ex- 
ceeding rents 


Tenant for 
life answer- 
able only 
during pos- 
session 


The reyersioner (c) and the next tenant for life {d) may bring 
an action against the tenant for hf e to make the rents amenable, 
and may compel him to answer what has accrued, and they have 
an equity to have the estate recouped out of the future income 
accruing to the tenant for life (e) 

It was said by Lord EomiUy (/), that if the reversioner stand 
by and allow the interest to fall in arrear, the reversion will be 
charged, and the reversioner cannot afterwards establish a debt 
against the assets of the tenant for life on the ground that the 
rents were sufficient, but this dictum has been questioned (g). 

He is not exempt from keeping down the interest by the pos- 
session of an absolute power of appointment (Ji). 

Where a fund is insufficient to keep down the arrears of an 
annuity which become a charge on the corpus, the tenant for 
life is only bound to keep down the interest of the arrears 
But, if the rents are not sufficient to pay the interest which 
the tenant notwithstanding pays, he cannot claim the excess 
against the remainderman without having previously intimated 
to the latter his intention to charge the inheritance (/c). 

The tenant for life, however, is only answerable during the 
period of his possession ; and therefore, if there be tenant for 
life, with remainder over for life, under the same settlement, and 
the first tenant for life permit the interest to run in arrear, the 
second tenant for life shall not be compelled by the reversioner 
or remainderman out of the rents to discharge the arrears (^) 

A careful distinction must, however, he drawn between the 
last-mentioned case and certain oases with which it maybe easily 
confounded As, for example, if an estate in mortgage be 
limited m strict settlement, sub3ect to a jointure created by a 
prior settlement, and during the life of the jomtress the surplus 
rents are not sufficient to keep down the interest, so that it runs 
in arrear, and afterwards the 30intress dies in the hfetime of the 
tenant for life, on which there arises a surplus rent beyond the 
current mterest, the tenant for life must, during the continuance 


(o) Caulfield v Maguite, 2 J & L 
160, Sayesy JSayes, 1 Ob Oa 223 
{d) Revel V Watlcimon, I Ves Sen 
03 

(e) Wdnng Y Coientryf 2 Mj &K 
406 But see the dictum of Lord 
Westbury contra, in JScholefield v Xoek- 
moody 4 Be Gr J. & S 22 

(/) Xord Kem%ngtm v, Romene, 19 
Beav 64. 


ig) Lord Brougham m Lord Ken- 
sington v Bouvet %e, *l IS. L 0 664 , 
Baldwin y Baldwin, 4 Ir Oh 505, 
/S (7, 6Ir Oh 156. 

(A) Whitbread v Smith, 3 Be Gl- M 
&G[* 741 

W Blayfmr y Cooper, 17 Beav 187 

(k) Lord Kensington v Bouverie. 7 
H L O 667 

(l) See 1 Ves Sen 96 
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of his estate in the property, apply the surplus rent in reducing 
the arrears (m) In like manner, if an estate he limited to A 
for life, with remainder (as to part) to B for life, remainder (as 
to the whole) to 0 for life, with power to A. to charge the 
estate with a sum of money, but not so as to encumber the life 
estate of B , and A charges the whole estate with a sum of 
money carrying interest, and dies, and then, during the life of 
B , the estate of 0 in possession is not sufficient to discharge 
the interest which runs in arrear, and afterwards B. dies in 0 ’s 
lifetime, 0 wiU be compelled to apply the surplus rents of the 
whole estate towards liquidation of the arrears (n) 

A tenant for life will not be bound to keep down the interest 
on a mortgage on property, his enjoyment of which is postponed 
during the period of postponement So, where the trustees of a 
will paid out of the income of the testator’s residuary estate the 
premiums on a mortgaged policy of assurance on a surviving 
life (the realization of which by surrender they postponed for 
the benefit of the estate), and the interest on the mortgage , on 
the falhng in of the life, the mortgage was paid off out of 
the policy moneys received by the trustees , it was held that the 
tenant for hfe was entitled to be recouped the amount of income 
so expended with interest at 4 per cent out of the surplus pohcy 
moneys {o) 

It IS a general rule that, where a testator makes to the same 
person several gifts, one of which is beneficial, and the other is 
onerous, the test as to whether the one gift may be taken and 
the other rejected, is whether or not the gifts are separate and 
distinct (p) 

This rule has been applied in several oases as determinmg 
whether a tenant for life is liable to keep down the interest on 
estates which are settled, subject to a mortgage out of aU pro- 
perty given to him by the will, or whether he is bound only to 
apply towards payment of the interest the income of such pro- 
perty as IS subject to the mortgage 

So, where a testatrix, being at the time of her death possessed 
in fee of two estates, one of which was subject to a mortgage, 

(m) Bevel v WatJcmson, 1 Ves Sen (1895) 2 Oh 738 
93 (j>) See Jarm Wills, 6th ed vol i 

(«) Tracey v Serefo'^ 2 Bro 0 0 p 422 See also Talhot v Bari of 

128 , Sharshaw v Gibbs^ Kay, 333 Badnor^ 3 My & K 254 , and Guthrie 

See Franhs v Cooper ^ 4 Ves 763 v Walrond, 22 Oh D 573 (cases of 

{p) Be Morlepy Morley v Eaiy^ onerous leases) 
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tenant for 
life 


and the other unencumhered, devised all her real and personal 
estate to trustees upon trust for sale at their discretion, and to 
invest the proceeds, and to hold such “real and personal estate” 
upon trust to pay the rents and annual produce thereof to A 
for hfe, with remainder to the use of B , “his heirs, executors, 
administrators, and assigns for ever, according to the nature and 
quality thereof respectively , ” it was held that the rents of the 
unencumbered estate were liable for the interest on the mortgage 
of the encumbered estate {q) 

So, also, where a testator devised certain estates subject to a 
term to raise money for payment of his debts to the use of his 
son for life, with remainder to his first and other son succes- 
sively in tad male, and different parts of the devised estate were 
subject to various mortgages ; it was held that, inasmuch as the 
testator had by Hs will given his estates as an undivided whole, 
the tenant for hfe was bound to keep down the interest in 
respect of the mortgages on the several parts of the estate out of 
the income of the whole (r). 

On the other hand, where a testator devised a freehold house 
on trust for A and B for life, and, after the decease of the 
survivor, directed that the house should form part of his resi- 
duary estate, and he also bequeathed an annuity to A and B , 
and subject thereto he devised his residuary estate upon trust 
for the benefit of certain persons ; the rent of the house having 
proved insufficient to keep down the interest on the mortgage 
debt, it was held that A and B were not bound to make up the 
deficiency (s). 

Where money is borrowed by way of a grant of a redeemable 
annuity out of land, the annuity must be valued, and the tenant 
for hfe under the will of the borrower, as between him and the 
remainderman, is only bound to pay interest on the estimated 
value of the annuity at the death of the grantor (t). 

The assignee and judgment creditor of the tenant for life are 
subject to the same hability to keep down the mterest as the 
tenant for life himself (u) Where the mortgagee {x) having 
permitted the tenant for life to run in arrear, purchased the life 


(q) Re EotchJcys, Fudke v Galmady, 
S2 Oh D 408, 0 A 

(r) Frewen v Law Life Assurance 
8oc., (1896) 2 Oh 511 

is) 8yer v Gladstone^ 30 Oh D 614 
{t} JBulwer v Astley^ 1 Ph 422, 


(u) Scholejield v Lochwood. 4 De G* 
J & S 22 

(a:) Loid Fenrhyn v Sughes, 5 Ves 
106 , and Ameshury v Frown. 1 Ves 
Sen 477. 
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estate, tlie Court directed liim to apply the surplus rent Ibeyond chap xxxv 
the current interest towards liquidation of the arrears 

If the estate of the wife is subject to a mortgage, the husband 
and wife are not bound to keep down the interest for the benefit 
of the heir of the wife , and, therefore, the amount of interest 
actually due at the death of the wife should be added to the 
principal, and the husband, entitled as tenant by the curtesy, 
should keep down the interest of the aggregate sum during the 
remainder of his hfe But he is not entitled to any allowance 
for interest actually paid by him during his wife’s life (y) 

Where the estates of the husband and wife were mortgaged to 
secure the husband’s debt, which was paid ofiE out of the produce 
of the wife’s estate, the representatives of the wife were not 
allowed interest on the sum paid against the husband’s estate (s) ; 
apparently because it constituted a mere simple contract debt 
which did not carry interest 

A tenant in tail in possession cannot be compelled to keep down ^ 

the interest on a mortgage, because the reversioner and remain- 
derman are considered as wholly m his power (a) But an 
exception to the rule arises if the tenant in tail is an in/Cint^ in 
which case the reasoning does not apply; and it is therefore 
decided that the guardians or trustees of an infant tenant in tail 
are bound to apply the rents in keeping down the interest ; and 
if the guardian permits the interest to run in arrear during the 
infancy of the tenant in tail, an account of the rents and profits 
will be decreed after the infant’s death (&) And even in the 
case of an infant tenant in fee, the guardian is bound to keep down 
the mterest of incumbrances out of the rents, and not increase 
the infant’s personal estate at the expense of the real estate (c) 

If a tenant in tad of full age keeps down the interest and dies, 
his personal representative wdl not be a creditor for the amount of 
interest paid, but the remamderman or reversioner wdl have the 
benefit {d ) ; and in a case m which it appeared that a man, being 
seised of lands in right of his wife, who was tenant in tad in 
possession, subject to a subsisting mortgage, took in the mort- 
gage, and during his wife’s hfe was himself in receipt of the 


{y) RuscomU y JECare^ 2 Bli N S 
192 

(a) Lancaster v Lvofs, 10 Beav 154, 
266 

{a) Ameshwyy Lrown, 1 Ves Sen 
477 , Chaphn y Chaplmf 3 P ‘Wins 
235 

VOti. I — E 


(5) Setgmn y 8ealey^ 2 Atk 416 , 
Burgess y Mawheg^ IT & P 167, 
and cases there cited , Bei t%e y Lord 
Ahingdmi^ 3 Mer 666 

(c) Jennings y Looks^ 2 P Wms 
276 

{J) AmeshmyY B'iOWHySup atp 481, 
T T 
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rents, the Oonrt, after the wife’s death, on a bill filed by the 
reversioner to redeem, refused the husband interest on the 
mortgage during the period he had been in possession of the 
rents (e) 

vi. — ^Escheat and Forfeiture — Questions of great nicety 
formerly arose in reference to the persons on whom this equity 
of redemption was binding, but for the most part they have 
now ceased to have any interest Lord Hale described it to be 
not merely a trust, but a title in equity, and to be inherent in 
the lands, and bmding on all persons, whether in the post or 
otherwise (/) ; and although on the immediate estabhshment 
of the equity of redemption, ancient prejudices so far prevailed 
as to lead to a decision that lands conveyed to a mortgagee in 
fee became subject to his legal incumbrances, and to the dower 
of his wife (^), and therefore, in order to prevent the latter, 
it was usual to convey the lands to two persons in j'oint tenancy, 
yet this misconception was soon remedied, and the rights of the 
parties put upon the proper footing 

Notwithstanding, however, the strong opinion entertained by 
Lord Hale of the binding quality of this equity, great doubts 
once prevailed whether the redemption of a mortgage could 
be had against the king (/) And it was decided (/i) that a 
lord of a manor was not bound by the equity on an escheat, 
if notice of such equity did not appear on his court rolls; 
although in another case (^) it was held that he was bound 
by the equity if there was a reference on the rolls to a deed 
giving notice of it, and that the mortgage money belonged to 
the personal representative of the mortgagee, and not to the lord. 

No such difSLculty now exists, for it is enacted {k) that no lands, 
stock, or chose m action vested in any person upon any trust 
or by way of mortgage, or any profits thereof, shall escheat or 
be forfeited to her Maj'esty, her heirs or successors, or to any 
corporation, lord or lady of a manor, or other person, by reason 
of the attainder or conviction for any oifence of such trustee or 
mortgagee, but shall remain m such trustee or mortgagee, or 


(e) Ameshiry y. Brownt 1 Ves Sen 
4*77 And see War& y Bolkdl^ 11 Ves 
27S , Bmcomie y Sare^ 2 Bk N S 
192 And see Lotd Benrhyn y Sughest 
6 Ves 99. 

(/) Bamleti v AU , 1 Eq Oa 
Abr 315. And see Mogeis v Maule. 
1 Y & 0. 0 0. 4 


{g) HBash y Brestm^ Cro Oar 190 
See Oo Lit 205, a, n 1 

(A) Att -Gen. y The JDiiXe of Zeeds^ 2 
Mj Sc K 343 

(«) Weaver Y Mauh, 2R ScMj 97 
And see Vucount Bowne y Mo7nSf 3 
Ha atpp 404—406 
{Jc) 13 & 14 Vict c 60, S3 15 and 
46 , replacing 4 & 5 Will IV o 23 
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survive to his or her co-trustee, or descend or vest in his or her chap xxxv 
representative, as if no such attainder or conviction had taken 
place But nothing contained in the Act is to prevent the Escheat or ^ 
escheat or forfeiture of any lands or personal estate vested in benefioiai 
any such trustee or mortgagee so far as relates to any beneficial w^terest 
interest therein of any such trustee or mortgagee, but such lands or 
personal estate, so far as relates to any such beneficial interest, shall 
be recoverable in the same manner as if the Act had not passed. 

The effect of this enactment is that the legal estate in mort- Effect of the 
gaged property no longer escheats to the Crown or to the lord 
of a manor on attainder or conviction of the mortgagee, and that 
the beneficial mterest of the mortgagee does so escheat, but only to 
the extent of such interest ; that is to say, subject to the equity 
of redemption of the mortgagor, which continues notwithstanding 
the escheat The legal estate, as well as the beneficial interest 
in mortgaged property, may still escheat where the mortgagee 
is illegitimate, and dies intestate and without issue 

Where an estate had been mortgaged for a term, and after- 
wards by way of eqmtable deposit of title deeds, beyond its 
value, it was held that the mortgagor was not a bare trustee 
under the Act for the mortgagee, so as to prevent an escheat 
of the legal fee to the Crown (1), 

The Crown may redeem such estates as vest in it by farfei- Forfeiture of 
ture (m) But if a mortgaged estate had been seized by the 
Crown upon the mortgagor's outlawry for high treason and 
granted to another, and afterwards the outlawry had been 
reversed, upon the reversal the lessee was restored {n) to all 
that was not answered to the Crown, ^ ^ , to all but the mesne 
profits His right of redemption therefore returned to him (p). 

An equity of redemption of a mortgage in fee was liable to 
forfeiture for treason, but not for felony (j;) ; but the equity 
of redemption in the case of a term was forfeited by either 
treason or felony ($'). Now, however, forfeiture for treason 
and felony has been abolished (r), and administrators are 


(?) ^Rogers v MauU, 1 Y & 0 0 
0 4 

(m) Att v Ctofts, 4 Bro P O 
136 

{n) Bochleg v W%lh\>mon, Sir T 
Jones, 100, Byre v Woodstne^ Cro 
Ehz 278 

ip] Fey ton v Ayliffe, 2 Yem 312 
{p) Att •Gen v Sands^ Hard 488 , 
LoveJV s case, 1 Salk 85, Att '‘Gen v 

T T 2 


Orofts, 4 Bro P 0 136 But see 
K%n.gv Drummond, Oro Jao 613, and 
Sugd Q-ilb on Uses, 78, note By 
54 Gl-eo III 0 146, corruption of 
blood IS m aU cases sayed except for 
treason, petit treason, and murder. 
See 1 Jarm on Wills, oth. ed p 45 
id) See Sug Gilb on Uses, 79 
(0 33 & 34 Viot c 23 
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appointed bj the Crown of the property of any convict, 
who may pay his debts ; and the property of the convict, on 
completion of his sentence oi on his death, reverts to him or 
his heirs 

Formerly, in case of death intestate and without an heir, the 
equitable interest of a ce%tui que trust in land, or in the proceeds 
of sale of land devised upon trust for sale, did not escheat to 
the Crown, hut vested henefieially in the trustee (s) similarly, 
in such a case an equity of redemption was not liable to escheat, 
and, accordingly, Lord Eldon thought that the mortgagee might 
refuse to be redeemed by anyone (t) It was, however, decided 
in a later ease that the mortgagee was subject to the debts of 
the mortgagor, whose administrator could redeem, and the title 
of the mortgagee was held not to he complete even after twenty 
years ; as although ordinary debts would he barred, yet a debt 
on covenant not yet broken might arise at any moment (^^) . 

But now, by the Intestates’ Estates Act, 1884 (a?), where a 
person has died since the 14th of August, 1884, without an heir 
and intestate in respect of any real estate consisting of any 
equitable estate or interest in land, corporeal or incorporeal, the 
law of escheat is to apply in the same manner as if the estate 
or interest were a legal estate in corporeal hereditaments. 

When an estate is mortgaged beyond its value, but the legal 
estate is left in the mortgagor and escheats to the Crown, the 
estate may be sold in an administration suit, and a grant be 
apphed for from the Crown (^z), or in a suit by the mortgagee 
(not hemg a creditor’s suit) he will he decreed to hold against 
the Crown until the mortgage debt is paid {%), 

If a mortgagor of personalty dies intestate without any next 
of km, the Crown, by virtue of its prerogative, will stand in 
their place {a), subj'eot, nevertheless, to the right of his widow 
to the amount or value of 5001 (b), and to a moiety of the 
residue of the mortgaged property, if of greater amount or 
value (c). 

The lord, under the reservation of the equity of redemption to 

(s) Burg$ss v Wheats, 1 Ed 177 {y) Rogers y Maule,lY &0 0 0 4 

Ana see Fawcet v Loiothei, 2 Ves {s) Kodge v Att '•Qm , 3 Y & 0 

Sen 300, 304, Taylor v FCaygarth, Ex 342 

14 Sim 8, 17 , Re Lashmar, Moody (g) Taylot v Saygarth, 14 Sim 8 , 

T Tenfold, (1891) 1 Cb 258, O A Rowell v Merrett, 1 Sm & G- 381 

(jf) Qordm v Gordon, 3 Swanst See39&40Vict c 18, repealing 16 & 
470 16 Viot 0 3 

(w) Seale v Symonds, 16 Beav. 406 (5) 53 & 64 Yict c 29 

(ic) 47 &48Viot, c 71. (c) See Cavev Roberts, 8 Sun 214 
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the mortgagor, his heirs, executors, administrators, and assigns, chap xxxv 
takes it hj escheat, as an assign in law, as belonging to the 
inheritance (d) So the lord would, in equity, be entitled to a 
term of years attendant upon the inheritance as part of the 
escheated property (c), and a mortgagee of a term cannot (at 
least since 3 & 4 Will IV c 104, under which the lord out of 
the lands escheated has to pay the mortgage debt (/) ), hold 
the term against the lord claiming to redeem as taking the 
reversion by escheat (g) 


■vii* — Curtesy and Dower — In consistency with the ano- Curtesy 
malous decision of equity, that there should be a tenancy by 
the curtesy, but not dower, of a trust estate, the like was decided 
of an equity of redemption The right to tenancy by the 
curtesy was at first disputed, on the notion already mentioned, 
that the equity was but a ^ ight, of which a seisin could not be 
had by the wife so as to give title to the husband , but Lord 
Hardwicke, in deciding the equity to be an estate, decided also 
the right to the tenancy by the curtesy (A). 

It was formerly regarded as settled that a widow could not Dower 
claim dower out of an equity of redemption (?), though the con- 
trary was held in one case (j) But the statute 3 & 4 Will IV. 
c 105, removed this anomaly in cases of women married subse- 
quently to the 31st of December, 1833, by enacting that when 
a husband shall die beneficially entitled to any land for an 
interest, which shall not entitle his widow to dower out of the 
same at law, and such interest, whether equitable or partly 
legal and partly equitable, shall be an estate of inheritance 
in possession, or equal to an estate of inheritance in possession 
(other than an estate in joint tenancy), then his widow shall 
be entitled in equity to dower out of the same. 

The statute has, however, placed the right to dower in an 
equity of redemption absolutely within the disposal of the 
husband, who may deprive his widow of it wholly or p? o tanfo 
by subsequent ahenation or charge, or by simple declaration of 
intention by deed or will 


{d) Co Lit 215 a 

{e) Th'iuxtonyr Att -Gen , IVem 340 
(/) JEvans v 5 Beav 114, 

S%(ghes v Wells ^ 9 Ha 750 

(g) Vtscount JDowm t Morns, 3 Ha 
394 See Jiogeo s v Maule, 1 Y & C 
0 0 4, Maneock v Att -Gen , 12 W 
B 569, V -0 Kmdersley 


(h) Oasbane v Scarf e, 1 Atk 602 , 
ante, p 627 

{%) Att -Gen v Scott, Cas t Talb 
(Wiib-axns) 138, and cases in note , 
D^Aicey v JBlake, 2 Sob & L 391 
See also Dtscon y Saij%lle, 1 Bxo O 0 
326 

{j) Banks Y Sutton, *Wms 700 
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viii. — ^Devolution, Devise, &c., of Equity of Eedemption — 
Ar> equity of redemption being an estate in the land ■without 
change of ownership, it necessarily follows that its line of 
devolution must, in the course of descent, he governed as the 
land itself would have been, by the general law (A), or by the kco 
loci, and therefore, if the land be of gavelkind tenuie, the 
equity of redemption -will be divisible in like manner ; or if the 
tenure he horough-Enghsh, the youngest son will be entitled* 
So an equity of redemption in copyholds will descend to the 
customary heir of the mortgagor, as the legal estate would 
have done(^) It also follows that the doctrine of posaesm 
f) atria would formerly have applied in exclusion of the half- 
blood (in) 

A devise of the equity of redemption will be valid if attended 
with the like formalities as the law requires for a devise of the 
land (??)• 

It may he here observed that, until the period for redemption 
has arrived, the mortgagor has a right of entry only, but such a 
right is now devisable at law (o). Even before the Wills Act, 
though probably a devise made by the moitgagor in the interval 
before breach of the condition might not have been maintainable 
at law (^), there can be no doubt that it would have been good 
in eqmty, whether the mortgagor died before or after the breach 
of the condition 

Before the Wills Act, which makes wills speak from the 
death, a will was only revoked pro tanto by a subsequent mort- 
gage of the devised land, if such mortgage was confined to the 
purposes of the security (q) , hut a mortgage by a disentailmg 
deed, which limited the equity of redemption to the mortgagor 
in fee, was a total revocation of a prior will (r) 

As the mortgagor of copyhold lands remains tenant to the 
lord until the admittance of the mortgagee, the copyholds will 
on his death descend to his customary heir, though the lord 
has accepted rent from the surrenderee (5), and a heriot will 


(^) PidyY 11 Jxir N S 921 

(^) Fawcef v Lowthet ^ 2 Ves Sen 
300, 304r See MaLe v Foster, 2 Ba & 
Be 387, 402 

{m) But see 3 & 4 WiIZ IV c 106, 
s 9 

(n) FhxUtps v, JFeU, 1 Rep m Oh 
190. 

(o) 1 Vict c 26, s. 3 
(jp) See 2 Ob Oa 8 


(q) FeiUns v WaXLei , 1 Vern 97, 
Kali V Dench, 1 Vern 392, Rjam 

V Kain, 6 Madd 221 See Youde 

V Jones, 13 M & "W 634 

(>) Fower v Fewer, 9 Ir Oh R 
178, Spat row v KardeastU, 3 Atk 
798, KarmoodY Oglander, 8 Ves 107, 
Doche V Foote, 5 Sim 618 
(«) Frosel v Welsh, Oro Jac 403 
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become due (t ) ; and the mortgagor remains hable to the lord chap xxxv 
for services, and for the purpose of forfeiture and before 
55 Geo III. c 192, a surrender to the use of his vdll was 
necessary (x), 

A surrenderee, not being tenant nntil admittance, cannot in Devise 
the meantime pass the lands by surrender (p ) , although he may 
make an equitable transfer of them. He may also devise the 
lands, and, in the case of a will made before the 1st of January, 

1838, they would have passed in eqmty (s), but the devisee was 
not entitled to admission as legal tenant, for a legal devise of 
copyholds could not be made before admittance {y) ; and, there- 
fore, although the devisee was admitted, the surrenderor or his 
heir still remained tenant to the lord. But equity considered 
the legal tenant to be a trustee for the devisee The proper 
course to be pursued, probably, was for the heir of the surren- 
deree to be admitted and to make a surrender to the devisee 
In Doe V Vei no7i (a), it was held that the devisee (who had been 
admitted) of a devisee, who had died without admittance, could 
not maintain ejectment as the legal tenant 

The principle that a mortgage of property does not aflect the Devolution, 
devolution or testamentary disposition of the mortgaged property 
applies to personalty no less than realty ; and, accordingly, an sonalty 
equity of redemption in personalty vests, on the death of the 
mortgagor, m his personal representatives, to be apphed by 
them in due course of administration. 

ix. — Liabihty of Equity of Eedemption to Mortgagor’s Debts. Liability of 
— An equity of redemption, being an estate of the mortgagor, aemption to' 
IS liable in his hands to satisfy the claims of creditors, whether 
by specialty or simple contract, and they may enforce their 
claims by entering up judgment, and proceeding thereunder 
against the property subject to the mortgage. 

By sect. 11 of the statute 1 & 2 Yiot c 110, the sheriff is Judgments 

empowered to dehver in execution to judgment creditors all no 

lands, &c. of them debtors ; and by sect 13 of the same Act, a 
charge upon the real estate of a judgment debtor was created 

(t) Watk Gov , 4tb ed p 104, 2 L. B 3 Cb A 615. 

Pow Mtg , etb ed p 1071. M 1 Sonv Cop , 4tli ed p 210. 

(u) Doe V Wroot, 6 East, 132 , {y) Doe v Tojield, 11 East, 246 

V Aldridge, cited 5 East, 137, Deg \z) Davie v Deversham, 3 Eep. m 

V Mildmay, 5 B & Ad 254 , Pow Oh. 2 

Htg , Ctii ed p 433 a, n See Dmueet (a) 7 East, 8 , DhiUips v Dhilhps, 1 
v Lowther, 2 Ves Sen 300, Minton My &K 649 

V Kirwood, L B 1 Eq, 449, affirmed 
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to take effect m favo-ux of a creditor who had entered up his 
judgment 

In 1860, hy 23 & 24 Vict c. 38, an alteration was effected in 
respect of judgments, statutes, or recognizances entered up after 
the 23id July, 1860, and no mortgagee was affected thereby, 
unless the writ of execution thereon had been issued and regis- 
tered under the above statute, and also executed within three 
calendar months fiom such registry 

In 1864 a further alteration was made in the law, and a 
judgment creditor has now no lien, until the land has been 
actually delivered in execution By 27 & 28 Vict c 112, s 1, 
no judgment, statute, or recognizance entered up after the 
29th July, 1864, shall affect land of any tenure, until such land 
shall have been actually delivered in execution by virtue of a 
writ of elegit or other laicful authority in pursuance of such 
judgment 

Under an extent at the suit of the Crown, an equity of 
redemption (&) , or any other equitable interest in lands except 
copyholds, to which the debtor is beneficially entitled (c), can be 
actually taken and dehvered in execution, and may be sold to 
satisfy the Crown debt {d) 

On an application for an order for sale of a Crown debtor^s 
equity of redemption in lands, under the statute 25 Greo III 
c 35, notice must be given to the mortgagee, of the intended 
motion for an order to sell the estate subject to the mortgage, 
and under this order the sheriff ought to sell the equity of 
redemption only And where the whole estate was sold without 
reference to the mortgage, the Court refused to order payment 
of the mortgage out of the proceeds of the sale, without the 
consent of the mortgagor; but directed a reference to the 
deputy-remembrancer, to ascertain what was due on the mort- 
gage (e). 

An equity of redemption, whether in a freehold estate (/) 
or a term (^), cannot be extended by the sheriff at the suit of a 


if) jS V Coonibes^ 1 Pri 207 , Fenton 
V Fhxlpot, 12 Pri 197 

f) Ait -Gen v Sands, Hard 495 , 
JDevonsJmds Case, 11 Hep 92 See 
13 Ehz 0 4, s 5 

(d) F V J)e La Motte, Eorr 162 
See 13 Ebz o 4 , 25 G-eo III c 35 , 
28 & 29 Viot c 104, s 60 
{e) M V Coomhes, 1 Pn 207 


(/) Flunlet V Fenson, 2 Atb 290 , 
Thornton v Fimh, 4 GifE 515 , JSalton 
T Haywood, L H 9 Ch A 229 , 
Anglo-Itahan Fanh y Fames, 9 Ob D 
275, 0 A 

(y) Salt V Cooper, 16 Ob I) 544 
See Burdon y Kennedy, 3 Atk 738 , 
Lystei y, Folland, 1 Ves Jim 431, 
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subject, and, accordingly, a creditor cannot, by entering up chap xxxv 
judgment and suing out a writ of elegit, obtain a charge, by 
virtue of sect. 11 of the statute 1 & 2 Vict o 110, upon lands in 
moitgage 

In such a case, however, the creditor can obtain equitable Ei^uitable 
execution which will give him a charge under sect. 13 of 
that Act 


'Fov this purpose, the aid of equity may be mvoked by writ of 
assistance, sequestration, or the appointment of a receiver 
Writs of assistance have now become virtually obsolete, 
though the Oouit has still power to grant, and has under special 
circumstances recently granted, such writs in aid of judgments 
for the recovery of land or delivery of chattels (h) 

Sequestration is a prerogative process addressed to Commis- 
sioners, empowering them to enter upon real estates and sequester 
the rents, and upon the personal estate and effects of a person 
in contempt for disobedience of a decree or order, and to keep 
the same until the defendant clear his contempt (i) 

Equitable executicfn of an equity of redemption or other 
interests in land not extendible, is usually effected by means of 
an appointment by the Court of a receiver of the rents and 
profits of the lands (k) Inasmuch as equity is now adminis- 
tered by all Divisions of the High Court, a judgment creditor 
mS,y now, without commencing a fresh action or suit for the 
purpose, make an interlocutory application by motion or sum- 
jnons m Chambers, in the action in which he has recovered 
judgment, for the appointment of a receiver (1) 

I In a case where the giving security by the receiver was part 
of the order appointing him, and, therefore, the order was not 
complete without security being given (m), yet the omission to 
give such security was held not to prevent the order from 
operating as a dehvery of the land m execution {n) 

An equity of redemption in chattels cannot be seized and sold 
by the sheriff If goods are taken in execution, and it appears 
tiat they have been previously assigned by way of bill of sale, it 

/ (h) See Eall v Sail, 47 L J Ch 
680 , Wyman v Kmght, 39 Oh. D 
165 See also Kazis de la Borde v 
Othon, 23 W R 110 
(^) WhartoiL, Law Lex s v ** Se- 
questration ” See also R S 0 , 

Ord XLIII r 6 

(^) Angh-Itahan Banh v, I)c(vi$8, 9 
Oh D 275, 291, 0 A 


Writ of 
assistance 


Nature and 
eiffeot of 
sequestration 
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of receivei 


Omission of 
receiver to 
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Equity of re- 
demption in 
chattels 


(?) Smith V Cowell, 6 Q B D 75, 
0 A , Weethead v BiUy, 25 Oh D 
414 

(m) "Edwards v Edwards, 2 Oh D 
291, 0 A See JDefnes v Creed, 34 
L J Oh 607 

(w) Exp Emm, Be WaiJstns, 13 Oh 
D, 252, 0 A 
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is the duty of the sheriff to withdraw and return nulla hona^ as 
the property m the goods has already passed by the bill of 
sale (o). But in such a case the Court has power to order a sale 
of the goods {p) 

Where a judgmerLfc creditor has obtained equitable execution 
by means of a receivership order over the mortgaged lands of 
his debtor or otherwise, he may, subject to the rights of prior 
incumbrancers, satisfy bis debt out of the rents and profits, or 
he may, by virtue of the charge created by sect 13 of the stat. 

1 & 2 Yict. c 110, proceed to a sale of the lands for the satis- 
faction of his debt, under sect. 4 of the stat. 27 & 28 Vict 
0. 112, in like manner as if he had actually sued out execution 
by means of a writ of elegit. 

On the bankruptcy of a mortgagor, the equity of redemption 
in the mortgaged property passes to the official receiv^ until 
the appointment of a trustee, and then to the trustee, whether 
the property be valuable or not {q). 

The trustee may make a vahd release of the equity of Re- 
demption to the mortgagee (r). 4 

A power of attorney by a mortgagor to his agent is at an 
end on his bankruptcy ; the receipt of the agent afterwards ^ 
not as agent for the trustee, and the annulment of the bank-^ 
ruptoy does not vest in the bankrupt any right to recover suoli 
rents (s) edi 

By sect. 55 of the Bankruptcy Act, 1883 (^), the trustee 3, 
empowered to disclaim property of the bankrupt consisting of ' 
land burdened with onerous covenants, or of shares, or stocky 
in companies, unprofitable contracts, and other unsaleable \ 
property; such disclaimer is, however, only effectual for the ^ 
purpose of releasiag the bankrupt and bis trustee, and does not 
affect the rights of a mortgagee as agamst the property J 

Under the Bankruptcy Act, 1869 (w), which contained a / 
similar power of disclaimer, it was decided, where the owner o|^ 
freeholds burdened with onerous covenants, the title deeds ^ 
which he had deposited by way of equitable mortgage, beoam 


(o) Scarlett v. JECanson, 12 Q B D (g) Deslot ough v JECarns. 5 De Q-. 
213, 0 A. M & G 439. 

(i?) R S 0 , Ord LVTI r 12, sub- (r) Melhowne Banhing Gorp v 
stituted for sect 13 of tbe Commou JB'ioughamy 4 App Cas 156, J 0 
Law Procedure Act, 1860 (23 & 24 (s) Marhwxch v Sardingham. 15 Ob 

Vict c 126), repealed by 46 & 47Vict D 339, G A 
0 49 (K) 46 & 47 Viot c 52 

(w) 32 & 33 Vict c 71 
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bankrupt, and tbe trustee disclaimed, and subsequently the chap xxsv 
trustee and the bankrupt purported to convey the property to 
the mortgagee, that the conveyance was inoperative, and that 
the legal estate was outstanding, and could not be got in under 
the Trustee Act, 1850 (os), it havmg apparently, on the dis- 
claimer, become vested in the Crown (y) Now, however, the 
Court has power, under sect. 55 (6) of the Act of 1883, by order, 
to vest the disclaimed property in any person entitled thereto, 
and it would seem that in such a case an order would probably 
be made vesting the property in the mortgagee or his assign 

An equity of redemption is assets applicable for payment of Liability of 
the debts of a deceased mortgagor (z), demption for 

Assets in a court of equity are legal or equitable. If they 
are of chattel interest and legal, they wiH be administered by gagor 
the personal representatives of the deceased in a due course of Legal and 
admmistration If they are assets real and legal, the heir or as^ts 
devisee will take subject to the debts of his ancestor or testator 
If assets, whether real or personal, are equitable, they wiH be 
applicable in satisfaction of all the creditors pan passu, except 
that judgment creditors who have a hen under any statute (a) 
are also entitled to preference in the distribution of equitable 
assets 

Where, under the old practice, assets might have been made 
available in a court of law, they are legal assets; and when 
they could only have been made available m a court of equity, 
they are equitable assets. Assets are not eqmtable merely 
because the interest of the testator or mtestate was equitable (S). 

Before the Statute of Frauds (c) beneficial interests in Trust estates 
trust estates were not legal assets, and, on the balance of 
authorities, not even equitable assets (c^). By that statute, 
trust estates m fee simple were rendered liable to an exeeu- 
ti^ ^ "aw (as they are now under 1 & 2 Yict, o 110), it 
bemgTEereby enacted, that if any cestui gue trust thereafter 
should die, leaving a trust m fee simple to descend to his heir, 
such trust should be deemed and taken to be assets by descent, 
and the heir should be hable to and chargeable with the obh- 

(a>) 13 & 14 Viot 0 60 book i 

\y) Re Mercer mid Moore, 14 Cb. D. (a) Vide ewy pp 647, 648. 

287 (^) "Williams on Executors, 9tb ed 

(«) See generally as to the applioa- pp 1646 et seq 
tion of assets to the satisfaction of (e) 29 Car II c 3, s 10. 

ou the estate of a deceased WiHiams on Real Assets, p 18 

person, Williams on Executors, pt ly 
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gation of his ancestor for and by reason of such assets, as fully 
and amply as he might or ought to have been, if the estate in 
law had descended to him in possession, in hke manner as the 
trust descended 

Thus a trust estate of inheritance became legal assets , and, 
by analogy, it was held that an equity of redemption in free- 
holds was also legal assets (e) In JPlunlet v Fenson (/), Lord 
Hardwioke determmed it to be equitable assets, and that the 
heir might, on an action against him by a specialty creditor, 
plead riens per dement {g ) ; but this has been overruled {h) 

Inheritable interests in real estate, not charged with the pay- 
ment of debts, are governed (whether legal or equitable), as to 
habihty to debts, by 3 & 4 Will IV. o 104(0. Having regard 
to this Act, an equity of redemption in fee is, for all practical 
purposes, applicable to the payment of debts on the same foot- 
ing as legal assets (A.), notwithstanding the old cases {1). The 
priority which this Act gave to creditors by specialty over other 
creditors is now abolished (m) . 

If the mortgage is but for a term of years, leaving a legal 
reversion in the mortgagor, the reversion in fee will be, of 
course, legal assets (^^), for the specialty creditors might have 
judgment at law with a cesset execitUo until the reversion fell 
into possession (o) The judgment at law will be only of assets 
quando accidennty but the creditor may, by suit, compel the heir 
to sell the reversion, even, as it seems, if it be expectant on an 
estate tail {p). 

If the mortgagee be in fee, and there be judgment creditors, 
who under any statute (^) have a hen, the equity of redemption 
will not, as to them, be apphcable as equitable assets {r ) . 

An equity of redemption in copyholds is legal assets ($) . 

It would seem that an equity of redemption in a leasehold 


{e) Freem Ch PI 130 Tlie reporter 
adds, “ Come al moy fmt dit per Sir 
F ’WmD.mgtOTXf il esteant de concilio 
en le case , and see 3 Leon 32 
(/) 2 Atk 290 And see Solley v 
Gouer, 2 Vem 61 , Clay v W%ll%s* 1 
B &Cr 372 

{g) FlucMety Kit I, 1 Vem 411 
(A) CooJc V Gregson, 3 Drew 547 , 
Shee V Ftmchi 3 Drew 716 , Att - 
Om V JBmnmng, 8 H L O 243 , 
Christy T Courtenay^ 26 Beav. 140, 
Mutlow v MutloWf 4 De G- & J 639 
(i) J^iehardson v Jenkins, 1 Drew. 
477 


{1) Foster v Handley, 1 Sim N S 
200 , 16 Jur , Me Murrell, L R 9 
Eq 443 

(Z) Solley V Gower, 2 Vem 61 , 
Flunket v Fenson, 2 Atk 290 
{m) 32 & 33 Vict c 36 

n) Fluchnet^ Kirk, 1 Vem 411 

o) Flunket v Fenson, sup 
{p) See Tyndale v Wat re, 1 Jao 

212, and cases tkere cited 
(^) Vide sup pp 647, 648 

(r) Sharpe v Karl of Scarborough, 4 
Ves 838 

(s) Me Murrell, L R 9 Eq 443 
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estate is legal assets (t), notwitlistaiiding some earlier decisions 
to the contrary {u) 

The following have also been held to he legal assets — The 
equity of redemption of a mortgage of money charged on 
land (oj) , the surplus proceeds of sale of mortgaged property {p ) , 
and a personal chattel subject to a hen minus the amount of 
such hen (s) 

An equity of redemption in inheritable real estate devised to 
trustees or executors for payment of debts is equitable assets (a) 

Whether estates are devised to trustees or executors to sell 
for payment of debts, or descend to the heir charged by the 
ancestor with the payment of debts, will make no difference in 
their being accounted equitable assets; nor is it of any effect 
that the testator directs that the produce shall be considered as 
part of his personal estate (b). 


(t) See Ooo^ v G^eason^ 3 Drew 
647, 651 

(w) The Creditors of Sit Charles Cox, 
3 r Wms 342 , Sartwell v Ghitters, 
Ajnb 308 , Clay v TFtlhSj 1 B & Or 
372 

{x) Cooh V Gregson, 3 Drew 647 
(y) Christy y Courtenay^ 26 Beav 
140 

(2) Glaholm v Mowntt ee^ 6 A. & E 
710 


{a) See Zeioin v OheUy^ 2 Atk 60, 
and cases in note Clay v Wilhs, 1 
B & Or 372, Silh Y Ttime^ 1 Bro 
0 0 138 , Tat her v May^ 9 B & Or 
489, OYerriilmg Git ling y Zee^ 1 Vem 
63 

(h) JB alley v Bhins^ 7 Ves 319 , 
Shiphard v Zutwidge^ 8 Yes 26 , 
Soames v Eohmsonf 1 My & K 600 , 
ShdkelsY Exchat dson^ ^ OoM 31 
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OHAPTEE XXXVI. 

OP THE RELATION OF THE MORTGAGOR TO THE MORTGAGEE. 


Mortgagor — Generally — The mortgagor oamiot dispute his mortgagee’s 

SspSmg title against his own solemn act (a), and it makes no difference 
though the mortgagor be a trustee acting in a pubho capacity 
and not for his own benefit (b) ; nor could he, during the exist- 
ence of fines and recoTeries, have barred the mortgagee’s title 
by such mode of assurance (<?). Nor can a purchaser of the 
equity of redemption from the mortgagor (d), or a party who, 
though a lessee, m fact defends the action for the benefit of the 
mortgagor (^), set up a legal title in a third person paramount 
to that of the mortgagor (cZ), or set up a prior legal mortgage 
from the mortgagor to a third person (e), in order to defend his 
own possession. But the rule does not apply when a subsequent 
purchaser or mortgagee for valuable consideration, without notice 
of the prior mortgage, obtams a valid legal conveyance from 
the mortgagor (who has in the meantime become clothed with 
the legal estate), or gets in an outstanding legal estate (/) ; 
though it would seem that such party might be bound by 
estoppel, if there was a positive recital of the legal seisin of the 
mortgagor contained in the mortgage deed (g ) ; but not if the 
recital was that he was legally or equitably seised (A) There 
is an estoppel from the word demise ” (^), but none from the 
word grant ” (j) The whole deed must be looked at in order 
to decide whether there is an estoppel (A). 


(a) (xoodtitte V. JBatley^ Oowp 601 , 
Doe T YleJeers, 4 A & E 782 , Doe y 
C lifton, 4 A & E 813 
(5) Docy Sotne, 3 Q, B 757, not- 
•withstandang FairtitU y GtWett, 2 
T R 171, 

(c) DreemanY Barnes, I Vent 55,80, 
Focus Y. Bahslmy, Hard 402 See 
F&imor^s Case, 3 Rep 77, Smith y 
Fierce, Carth. 101 , Bari Fomfiet y 
Lad Windsor, 2 Yes Sen 472, 482, 
Mallr Doe, 6 B & Aid 687 

(d) Doe Y Stone, SOB 176 

\e) Doe Y Clifton, 4 A E 813 
(jr) Fight Y Bucknell, 2 B & Ad, 
278, oyermling Bemhy y Burden, 8 


L O’ (0 S ) 011 85 See Goodtitle y 
Morgan, 1 T B 765 , Lloyd v Lloyd, 
4 Dr & War 354 , Keate y Fhilhps, 
W H (1881) 72 

[g) Fight y Buchnell, sup See 
General Finance, Go y Liberator, 
ic Soo , 10 Ch D 15, 22 

{h) Fight y JBuelnell, sup,, JSeath 
y Ctealoel, L R 10 Oh A 22, 28, 
JLimgerford y Bechc), 5 Ir Ch R 
417, 426 

if) Sturgeon Y Wingfield, &W 

224 

{j) Seath y CoeahcTe, L R 10 Ch. 
A 22 

{h) Crof tSY. Middleton, 194 
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But a mortgagor may take out an originating summons under 
ESC Ord., LIY r. 1, to Have a question of oonstruetion arismg 
under tke mortgage deed, ■witliout offering to redeem (1). 

There is some obscurity in the books as to the position in 
which the mortgagor, during the period of actual possession, or 
receipt of the rents of the land, stands in respect to the mort- 
gagee The result of the cases, howeyer, appears to be, that he 
may be considered as tenant for a term, or at will, or by suffer- 
ance, or a trespasser, according to circumstances. 

ii. — ^When the Mortgagor is Tenant for a Term. — ^Formerly it 
was the actual practice to insert in mortgage deeds a proviso 
that it should be lawful for the mortgagor to have quiet enjoy- 
ment of the property, until default should be made in payment 
on the day fixed by the mortgage deed. The effect of such a 
proviso was that the mortgage deed operated as a re-demise by 
the mortgagee to the mortgagor for the term allowed for pay- 
ment of the money (m) As this term is now generally six 
months from the date of the mortgage deed, and the operation 
of the proviso would then cease, there is little or no practical 
advantage in inserting such a proviso, and it is now, m practice, 
usually omitted. 

But where the proviso is merely that the mortgagee may 
enter and take possession on default in payment on the given 
day, or that the mortgagee shall not take the profits until 
default in payment, or, as it seems, that the mortgagor shall 
take the profits until default m payment (no definite time being 
in such last-mentioned case fixed for payment of the mortgage 
money), in any of these cases the proviso only amounts to a 
covenant, and the mortgagee may bnng an action for the land 
at any time without notice, though by the proviso he be required 
to give notice before entry, or though there be a covenant 
for further assurance by the mortgagor in case of default in 
payment (n) The action can be brought, although a bill of 


(A Mbhsy Law Me'oersionary Interest 
Sac , (1896) 2 Oh 830 
{m) Wilkimon v !SaU, 3 Bing* N S 
608 , Fowseley y Blackman, Oro Jao 
659 In a note to the case of Doe v 
Maisey, 8 B & Or 767, it is considered 
that the case of BowseUy v Blackman 
does not bear ont the above proposition 
But, on pemsmg the case, it wiU be 
seen, it was admitted that if the pio- 


viso had been m the form in the text, it 
would have amounted to a demise for 
a term In the note it is ingeniously 
suggested that a mortgagor may be 
considered as tenant m fee determin- 
able, as in the case of a shiftmg use 
under a marriage settlement, but this 
would be repugnant to the use already 
limited to the mortgagee m fee 

{n) Boa V Bay, 2 Q B 147 , Boe v. 
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exchange has been given for the debt {o) In the earlier case of 
Dpe V. Qoldioin [p)^ where one of the trusts of a deed to secure 
an annuity was to permit the mortgagor to receive the rents 
until default in payment of the annuity, the Court of Queen’s 
Bench held, upon the authority of Wilkinson v Hall (q), that 
the trusts amounted to a re-demise, and that notice to quit, 
given by the mortgagor to a tenant of the premises, was valid 
against a notice by the mortgagee to pay rent But, in his 
judgment in Doe v. Bay Lord Denman said, It may be 
questioned whether sufficient attention was paid in that case to 
the point as to the certainty of time ” The case can, therefore, 
hardly be considered as an authority 

In like manner, in a mortgage of chattels personal, a proviso 
that the mortgagor shall hold till default, and then that the 
mortgagee may take possession, was held, in the Queen’s Bench, 
not to prevent the immediate operation of the assignment, so as 
to vest the property in the goods in the assignee, though the 
clause authorized the mortgagor to make use of articles consum- 
able, which was held to amount only to a licence to consume (s) 
But the mortgagee of chattels and leaseholds cannot, until he 
has a right of possession of the former, or until entry on the 
latter, maintain an action of trespass against a third person (t), 
nor until he has a right of possession to the chattels can he sue 
in trover (u). 

The damage recoverable by the mortgagor for breach of 
such proviso is not the value of the chattels, but his interest in 
them ({t). 

The property, notwithstanding the proviso for quiet enjoy- 
ment, vests in the mortgagee (y). 

If the mortgage is for a term of years, with a proviso that the 
mortgagor shall contmue in quiet enjoyment until the end of 
the term, or until default shall be made in payment of interest, 
or in the performance of some other obligation under the secu- 


Zightfooty 8 M & W 553 , Bao Abr 
tit Leases, (K ) , Shep Toiiobst by 
Preston, 272, Rogers v Grazehool, 8 
Q B 895 , Metropolitan Counties hoe v 
Ri otctif 1 E & E 832 , Roe v Men- 
sington, 8 Q B 429 , Trent r Sunt, 
9 Exch 14, Roe r Barton, 11 A & 
E 307 , Roe v Giles, 5 Bmgp 421 , 
Roe T Mayo, 7 L J K B 84 , Jolly 
T Arbuthnot, 4 De G & J 224 
(o) Brammll v. Eglingion, 5 B S. 
39. 


(p) 2Q B 143 
(g) 3 Bmg N S 508 
0 2Q B 147 

( 5 ) Galey Bmnell, 7 Q B 150, and 
tbe3ndgmentini)oev Ray,2Ql B 147 
(^) Wheeler v Montefiore, 2 Q B 
133 

{u) Bradley v Copley, 1 C B 685 
(ar) Fenn v Bitthstone, 7 Exch 752 , 
Brierley v Kendall, 17 Q B 937 
iy) White V Mod is, 16 Jui 500, 
0 P 
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rity, it would seem that the mortgagor will he tenant of the chap xxxvi 
mortgagee for the term defeasible on default ( 2 ) 

So, where the plaintiff on the 5th of December, 1833, Covenant 

mortgaged in fee wifch a proviso for redemption on payment of 

the principal and interest on the 5th of June, 1834, but the operating as 

• redemise 

mortgagee covenanted not to call in the principal until the 
5th of December, 1840, if the interest in the meantime was 
duly paid, and it was agreed that the mortgagor should quietly 
enjoy the premises until default, it was held that this agree- 
ment amounted to a redemise to him until the 5th of December, 

1840 {a). 

The form of the proviso is immaterial, if the intention is Form of 
clear Whatever words are sufScient to explain the intent of 
the parties, that the one shall divest himself of the possession 
and the other come into it for such a determinate time, such 
words, whether they run in the form of a hcenee, covenant, or 
agreement, are of themselves sufiScient, and will, in construction 
of law, amount to a lease for years as effectually as if the most 
proper and pertinent words had been made use of for that 
purpose ’’ {h) 

But the mere omission to take possession is not evidence of Omission to 
such an agreement ; and where there is nothing more than posses- 
such omission, the mortgagor holds possession merely on suffer- 
ance (c) 

A redemise is not created by a covenant on the part of the Negative 
mortgagee not to take the profits until the day for payment of 
the money, or by a covenant that a mortgagee may enter qfier 
default it IS no good lease, only a covenant, for the words are 
negative only and not affirmative {d) To create a redemise 
there must be a certain time fixed during which the mortgagor 
is to hold, and an affirmative covenant (e) 


iii. — ^When the Mortgagor is Tenant at Will — If no proviso Effect where 
for quiet enjoyment by the mortgagor is inserted in the mortgage ?or 

quiet enjoy- 
ment. 


( 2 ) PowseUy v Blaelmariy Cro Jao 
659 

{a) W%lUnson v Kall^ 3 Bing N 0 
508 

{b) Bac Ah tit Leases (K ) 

— Jaynori, V Mush, 1 Salk 209, 
Tmne'i v Meymott^ 7 Moo 574 
{d) Shep Touchst by Preston, 272 , 
J)o6 Y Lxghtfooty 8 M & W 553, 


Mogexs v Q-xauhooky 8 Q, B 895, 
Mowaeley v Blaekman, Cro Jao 659, 
Gale V Bm nelly 7 Q B 850 
(e) Doe V Goldwin, 2 Q B 143 , Doe 
V Day, 2 Q B 147, explainmg 
Wheeler v Montejiare, 2 Q B 13 ^ , 1 
Sin L C 6th ed p 523 , 2 Bav. 
Conv 4th ed vol u pfc 2, pp 314, 
315 
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CHAP xxxvi deed, it Las been said that he will he deemed to he tenant at will 
of the mortgagee who, in the absence of such proviso, may enter 
into possession immediately upon the execution of the mortgage 
(Jeed (/) A tenant at will is one who, ab enjoys the land 
by the express or implied consent of the owner without theie 
being any obligation on the part of either of the parties to 
contmue the tenancy for any certain time {g). But, in some 
respects, a mortgagor under these circumstances is in a worse 
position than an ordinary tenant at will, inasmuch as the mort- 
gagee may evict him without notice or demand of possession, 
and may retain the emblements (A) 

Cases on ques- In Doe d Roby Y Maisey {i)^ Lord Tenterden is reported to 
mStgagOTis ^ mortgagor in possession was not in the situation 

tenant of Qf tenant at all ; or, at aU events, he was not more than tenant 

considered. at sufferance, and that in a particular character, liable to be 

treated as tenant or trespasser, at the option of the mortgagee 
But in a prior case (A), the Court of Kmg^s Bench appeared 
clear in opmion that the mortgagor might be considered as 
tenant in the strictest definition of that word, for the purpose of 
enablmg the mortgagee to maintain an action for trespass against 
a third person ; this was followed in a later case, where the 
mortgagee was allowed to declare “ in case ’’ as reversioner for 
injury to the premises, by removal of fixtures by the mort- 
gagor's assignees (^). 

In Moss V GaUimore (m), m which the estate was in the hands 
of tenants, the mortgagor was considered as a receive}^ for the 
mortgagee ; but Lord Eldon (?2) expressed his surprise at this 
doctrine, and said it was a misapphcation of the prmoiples of 
equity In the earlier case of Birch v. Wnghi (o), Mr. Justice 
Buller considered it sufidoient to designate the parties as mort- 
gagor and mortgagee, without having recourse to any other 
description ; and he considered that a mortgagor was neither a 
tenant at will nor receiver, nor was it necessary he should be so, 
for a mortgagor and mortgagee were characters as well known, 
and their rights, powers, and interests as well settled, as any 
m the law. But this view of the question does not meet the 

(/) KeechY DoTig 21, Doe^ 604 

3 Sc 271 (?) Kitohmm v Walton, 4 M & W 

(^) Co Litt 270 b 400 

(A) Jfe?* Buller, J , Wn^ht, (m) Doug 283 

1 T. R 378, at p 383 (n) See JSxj? Wilson, 2 V & B 

(t) 8 B & Cr. 767 262 

(A) t. 6 B & Aid. (<?) 1 T R 383, 
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difBcultj, for tlie nglits, powers, and interests of mortgagor chap xxsivi 
and mortgagee are m many instances grounded on their respec- 
tive estates in the land , and therefore we are still driven hack 
to the origmal question, what are those estates ^ The common 
law recognizes no such estate as that of mortgagor or mortgagee 
independently of some other known estate or interest m the 
land , for the estates hoth of mortgagor and mortgagee are of a 
compound nature, partaking partly of legal and partly of equit- 
able rights ; and it is diflGLcult to perceive in what manner these 
compound estates can, as such, he regarded in a Court of law, 
although the possession of the mortgagor may, as noticed in the 
next chapter, confer on him certain privileges under the statute 
law and poor laws In addition to this it may, under some 
circumstances, become essential to ascertain whether at common 
law there is any, and what, privity of estate between the parties ; 
for if the mortgagor in possession may be considered as tenant 
at will, or, under the agreement for possession, as tenant for 
years, to the mortgagee, there wiU be sufficient privity of estate 
between them to admit of an enlargement by release alone, 
which will not be the case if he is to be considered as tenant at 
sufEeranoe, or as agent or receiver So long as the mortgagor 
IS in possession of the land, and the legal ownership is in the 
mortgagee, there must subsist a tenancy of some sort between 
the parties {p) , otherwise the mortgagor must be a trespasser, 
for the law of England recognizes no possession independent of 
a tenancy, either to the lord paramount or a mesne lord. The 
mortgagor in possession must hold of someone, and to say that 
his possession is that of a mortgagor, is in fact leaving the 
question undecided. At all events, the possession of the mort- 
gagor is not adverse to the mortgagee {q) 

But in Doe v Giles (r), it seems to have been considered that Definition of 
a mortgagor in possession is not a tenant at will And in Doe ^latSn^to ^ 
V, Barton (5), Lord Denman observed, “ It is very dangerous to 
attempt to define the precise relation in which mortgagor and 
mortgagee stand to each other in any other terms than those 
very words; but thus much is established by the cases of 
Partridge v Bere and Hitchman v. Walton^ that the mortgagee 
may treat the mortgagor as being rightfully in possession, and 

{p) Partndge v Beie, 5 B & Aid {q) JOoe v Wtlhams, 5 A, & E 291. 

604. See Lord Tenterden, in JOoe v (r) 5 Bmg 421 

SB &Cr 767, 3 Man & By ' (s) 11 A & E 314 

109 
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RELATION OF MORTGAGOR TO MORTGAGEE. 


CHA? xxxvr himself as reversioner , so that, as long as he he not treated as 

a trespasser, his possession is not hostile to nor inconsistent with 

the mortgagee’s right ” (^) In the same case Patteson, J , 

observed, “ It is very difficult to say what the mortgagor’s estate 

IS ” {ii) And in another case the same j udge said, “ One is much 

at a loss as to the pi^oper terms in which to desciibe the relation 

of mortgagor in possession and mortgagee ” (r) 

Mortgagor And Upon this ground, that the mortgagor m possession is not 

mortgagee ^ tenant to the mortgagee without an agreement to that effect, 

without and as such possession is consequently no estate in law, it will 

agreement x */ ? 

not support the grant of a rentcharge {y ) , and in a case of a 

covenant to surrender copyholds by way of mortgage, with grant 
of a power of distress to secure the interest, at was held that if 
the grant of the power of distress operated, as it probably did, 
as the grant of a rentcharge, the rentcharge was extinguished 
by the admission of the mortgagee, although the mortgagor 
remained in possession (y). But a grant of a power of distress 
by the mortgagor to the mortgagee, to secure the payment of 
interest, although it cannot operate as a rentcharge, from the 
time that the legal estate becomes vested in the mortgagee, may 
operate as a personal covenant that the mortgagee may seize 
such goods of the mortgagor as may be on the premises at the 
time the distress is made, and treat them as if distrained , and 
hence, there being no lien created on the specific goods, they 
would pass to the trustee in bankruptcy of the mortgagor (s). 
It would also seem, from another case, that a mortgagor in 
possession has not such an interest as can be taken under an 
elegit^ so as to enable the creditor to eject a tenant, though the 
tenancy was created by the mortgagor subsequently to the 
mortgage and to the judgment. In the case referred to, it was 
held that under such circumstances the tenant could not, in 
answer to an action of covenant by his lessor (the mortgagor), 
plead eviction by the eleg%t creditor, as the plea at the same time 
disclosed the mortgage on the face of it, and therefore the want 
of right of possession in the elegit creditor (a) 

agreement in the mortgage deed that the mortgagor shall 

by express tenant at will to the mortgagee, creates a strict tenancy at 
agreement. 

Jb f Doe Y Groodzer, 10 Q B 

May 01 of Doole v Whitt, 15 M & 
'7U And SQQ Dargeter v Mams. 
B 708 


{t) Mitchman v Walton, 4 M & W h 
409 957 

(?«) 11 A. &E 311. u 

(i»j Doe T. Williams, 5 A & E 297, W 

(y) Freeman y Mwatde, 17 L J. 7 0 

JEx. 268. 
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will, though, an annual rent he reserved (b) And the relation chap xsxvi 
of landlord and tenant may he created between them by a clause 
to that eifect, although the mortgagor alone execute the 
deed (c) , and the subsequent occupation of the premises by the 
mortgagor will be held to be under the tenancy, though the 
receipts given for the half-yearly payments of the rent are 
given in the name of interest {d) 

Such a stipulation must, however, be clear and consistent with 
the principal object of the deed, or it will be rejected , so, where 
a mortgage deed provided that the mortgagors should retain 
possession and receive the rents and profits till default, with a 
stipulation that the mortgagors should become tenants at wdl 
‘^henceforth,’’ the stipulation was rejected as inconsistent on 
the ground that it would have rendered the mortgagois liable 
to a distress for rent before default {e) 

A covenant for quiet enjoyment as tenant at will at a yearly 
rent is still only a tenancy at will, although theie is a proviso 
that no possession shall he taken till the expiration of twelve 
months after notice of such intention, as no certain term is 
thereby created (/) 

So an agreement to become tenant at the wish and pleasure 
of the mortgagee, at a rent payable on certain days of the year, 
is but a tenancy at will (g) ; and although the tenancy be 
nominally created for a term of years, the same effect of a 
tenancy at will is created by a power to enter at any time 
without notice {h) 

It was decided that the mere receipt of interest from the neoeiptof 
mortgagor, or a distress for interest under a power contained in 
the mortgage deed, is not a recognition by the mortgagee that tenancy 
the mortgagor or his tenant was at that time in lawful posses- 
sion (^) 

But this must be distinguished from the case of rent eo nomine^ 
demanded and received, or distrained for, by the agent of the 
mortgagee, from the tenant of the mortgagor, in payment of 


{h) Doe T Cox, no, B 122 

(c) Mo'i ton V Woods, L B 4 Q B 
294 

(d) WestY 3 Exch 216 

{$) Walker y Giles^ SOB 662 See 
JBmhmnY Souster,^lEiK6h JBrown 
Y Metropolitan, Insurance Soc , 1 
E &E 832 Turner Y Ba<ines, 


2B &S 435 

(/) Doe V. Dames, 7 Exoli 89 
{g) Docy Cox, 11 Q B 122 
(A) Morton y Woods, L B 4 Q B 
294 

(*) Doe Y Cadwallader, 2 B & Ad 
473 , Doe Y Goodier, 10 Q B 957 See 
Scohe Y Collins, (1895) 1 Q, B 375 
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CHAP XXSTI 


Mortgagee 
aot trustee foi 
mortgagor 


Determina- 
bion of 
benancv at 
wai 


Statute of 
Limitations 


D^very of 
possession 
under County 
Court Act 


Mortgagor 
holding over 
after default 


interest, whidi would prevent tlie tenant from being treated as 
a trespasser (A) 

Although the mortgagor is equitable owner of the property, 
the mortgagee cannot he considered as a trustee for the mort- 
gagor (/), even though the mortgage is in the form of a trust 
for sale (m) ; for a trustee is not allowed to deprive his cesttii qiie 
trust of his possession, but a mortgagee may assume the posses- 
sion whenever he pleases {n) ; if there is no agreement to the 
contrary, equity never interferes to prevent the mortgagee from 
assuming the possession, but for such purposes will consider the 
mortgagor a mere tenant at will (o) 

The mortgagor cannot determine the tenancy at will created 
by agreement by transferring his interest to another without 
notice to the mortgagee, so as to affect his right of distress ( p) ; 
and a tenancy at will which existed before the mortgage is not 
determined by the mortgage {q). 

The mortgagor is not tenant at will of the mortgagee within 
the meaning of the provision in the Statute of Limitations, that 
when any person shall he in possession or receipt of the rents 
and profits of any land, or in receipt of any rent as tenant at 
will, the right of the person entitled subject thereto, or of the 
person through whom he claims, to make an entry or distress, 
or to bring an action, shall be deemed to have first accrued at 
the determination, or at the expiration of one year next after 
the commencement of such tenancy (r) But where the mort- 
gage has been paid off without any reconveyance the mortgagor 
IS a tenant at will under sect 7 (s) 

Unless a stnct tenancy is created between mortgagee and 
mortgagor in possession by payment of rent or otherwise, there 
is no jurisdiction, under sect* 138 of the County Courts Act (if), 
to order delivery of the mortgaged property to the mort- 
gagee («) 

iv. — When the Mortgagor is Tenant at Sufferance. — ^If a mort- 
gagor in possession xmder an express proviso that he shall continue 

{l) Doe V Kales, 7 Bing 322 , Doe (r) 3 & 4 Will IV o 27, s 7 
V OlUxj, 12 A & E 481 (s) Bands to Thompson, 22 Oh E 

(?) Doh^on V Dandf 8 Ha 216 614 

fm) Wameo v Jacob, 20 Oh D 220. {t) 61 & 62 Vict c 43 

(») DoeY Ma%sey,%'B & Or 767 (w) JmzesY Ou^en, 18 L J Q B 8, 

(o) Ohohnondeley v CliTiton, 2 Mor De Banks, 15 Jur 667 (cases decided 

171 at p 369 under sect 122 of the stat 9 & 10 Vict, 

(p) Tmhom v Bouster, 8 Exoh 763 c 95) 

(§') Doe r. Cat ter, 9 ^ B 863. 
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in possession till default liold over after default without any new chajp xxxvi 
agreement, he will not necessarily he deemed to he more than a is tenant at 
tenant at sufferance of the mortgagee (x) A tenant at suffer- sufferance or 
ance is where a man cometh to the possession first lawfully and 
holdeth over ’’ (y) If the mortgagor has made default in pay- 
ment of the principal and interest on the day* appointed hy the 
mortgage deed, generally six months from the date thereof, the 
operation of the proviso ceases, and thereupon the mortgagor, like 
any other tenant at sufferance, becomes liable to eviction hy the 
mortgagee without notice or demand of possession (s), and will 
not he entitled to emblements (a). He may, at the option of 
the mortgagee, he treated as tenant or trespasser (d ) . 

If the mortgage is transferred to a third person, the mort- Effect of 
gagor becomes a mere tenant hy sufferance of the transferee, Mortgage? 
who may bring ejectment against the tenants of the mortgagor 
without notice to quit (c). 


V. — ^Attornment Clauses — ^In order to create the relation of AttonmieiLt 
landlord and tenant between the mortgagor and mortgagee, 
clauses of attornment hy the mortgagor to the mortgagee are 
sometimes inserted in mortgages, where the mortgagor is himself 
in occupation of the mortgaged property; hut it makes no differ- 
ence to the rights of the mortgagee under the clause if the 
property is afterwards let hy the mortgagor to an under- 
tenant (d). 

Attornment clauses have in great measure fallen into disuse in 
consequence of the dtc^a of James and Bramwell, L JJ , in 
8tocUo7i Iron Furnace Co (<?), that the effect of such clauses is 
to render mortgagees liable as mortgagees in possession to 
account as against any second mortgagees or incumbrancers for 
rent received, or which hut for their wilful default they might 
have received. The dicta were adopted hy J essel, M E , in 
Mxp Punnett (/) ; but Bacon, V -0 , in Stanley v Ghundy (^), 


{x) Towseley v Blackman, Cro Jao 
659 , Stnai tla v Williams, 1 Salk 245 , 
Thunden v Belches , 3 East, 449 , JDoe 
d Bohyv Maisey^^B Be Or /Seohe 
Y Collins, 1 Q B 375 

[y) Co Lit 217, a 

[z) Doe V Giles, 5 Bing 421 See 
f urtlier as to mortgage© in possession, 
^ost, p 799 

{a) Bagnall t. Villar, 12 Oh, 3) 812. 


(5) Doe d Bohy v Maisey, 8 B & 
Or 767 

(c) Smartla v Wilha^m, 1 Salk 245 , 
Thunden v Belcher, 3 East, 449 

{d) KearsUy v Bhihps, 11 Q. B I) 
620 See Co Lit 311, a 
{e) 10 Ck D at p 356 
(/) 16 Ch D 235 
{g) 22 Ch I) 478 
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CHAP XXXTt 


Avoidance of 
afctoinment 
clauses by 
Bills of Sale 
Acts as re- 
gards power 
of distress 


Validity of 
attornment 
clauses in 
other respects 


refused to follow them Having regard to this risk, it has very 
generally been considered by conveyancers that it is not advisable 
to insert these clauses m mortgage deeds 

Moreover, by recent statutory enactments, mortgagees have 
now been deprived of a great advantage formerly attaching to 
attornment clauses, namely, that by creating a tenancy such 
clauses enabled the mortgagee to distrain for the rent reserved 
thereby, thus affording him an easy and expeditious mode of 
enforcing the payment of his interest instead of being obliged 
to enter into actual possession of the property 

The Bills of Sale Act, 1878 (A), enacts that attornments and 
other instruments giving powers of distress by way of security, 
shall be deemed bills of sale, within the meaning of the Act, of 
any personal chattels which may be seized thereunder and 
accordingly will be void as regards such property, unless regis- 
tered in accordance with the requirements of the Act And by 
the Bills of Sale Act, 1882 (^), every bill of sale given by way 
of security is required to have a schedule of the personal chattels 
comprised therein, and is void, except as against the grantor, in 
respect of any chattels not specifically described in the schedule, 
but it has been held that attornments need not be in accordance 
with the form prescribed by the Act (/») 

The effect of the above enactments is to render an attornment 
clause in a mortgage wholly inoperative as regards the power of 
distress, whether such power is expressly given or is relied on as 
incident to the demise for the purpose of enabling the mortgagee 
to seize personal chattels not assigned to him by the mortgage (/), 
unless the mortgagee has actually entered into possession of the 
land, and, being in possession, has demised it to the mortgagor 
at a fair and reasonable rent (m) 

But, inasmuch as the Bills of Sale Acts do not include within 
their scope and operation real property, it has been held that 
attornment clauses, though invalid so far as they purport to 
give power to distrain personal chattels, are of effect, in other 
respects, in creating the relation of landlord and tenant between 
the parties, e ^ , so as to enable the mortgagee to issue a writ 


(7i) 41 & 42 Vict 0 31, s 6, set out 
ante, p 201 

(t) 45 & 46 Viot 0 43, s 4 
(7;) Green v Maish, (1892) 2 Q B 
330, 335, 0 A 


(7) He Wzlhs, Hxp Kennedy, 21 Q B 
I) 384, 0 A See Green v Marsh, 
sup, 

{m) See the saving proviso at the end 
of sect 6 of the Act of 1878, 
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specially indorsed •with, a claim for recovery of land under chap xxxvi 
R S 0 Ord III r 6, and Ord XIV r 1 (n) 

Where a mortgage contained an attornment clause in the Attornment 
usual form, the moitgagor died, and his heir occupied and paid 
interest, it was held that the attornment clause created a mere 
tenancy at will which came to an end at the mortgagor’s death, 
and that the payment of interest hy the heir was not referable 
to payment of rent, he not having attorned, and therefore created 
no new tenancy (o) If the heir had himself attorned, he would 
have become tenant at will (p) 

Where the mortgagor had attorned to the mortgagee at a Attornment 
rent, and after the death of the mortgagee remained in posses- 
Sion and paid rent to his devisees, the subsequent occupation, after death of 
coupled with the provisions of the deed, constituted the relation 
of landlord and tenant, though receipts were given as for interest, 
and the deed was executed only by the mortgagor (q) 

An attornment by a mortgagor to a second mortgagee is Successive 
valid although there was an attornment by him to the prior 
mortgagee {) ) 

If a receiver is appointed, the attornment should be to him ; Attornment 
and if he be appointed by a separate deed, the attornment 
should be by that deed (s) 

The tenancy created should be a tenancy from year to year, Term of 
and not a tenancy at will only, as in the latter case it would be 
defeasible by the death of either party (t ) , but even where the 
tenancy is at will, it is not determined by the alienation of 
the mortgagor without notice to the mortgagee (u ) ; and the 
mortgagor is tenant both in law and equity (v) 

A tenancy under the attornment clause from year to year 
IS not inconsistent with a power to enter and determine the 
tenancy (r) So, where under the mortgage deed the mort- 
gagor became tenant to the mortgagee at a rent, but the mort- 
gagee had a power of immediate entry on default in payment, 
it was held that the mortgagee might, on default made, eject 


[n) DmhuzY Lavmgton, Qi B D 
347 See SCall v Comfort, 18 Q B D, 
11, Mimfotd v Collier, 25 Q B B 
279 

(o) Seohe v Collins, (1895) 1 Q, B. 
375 

(jp) Westr Fritche, Z "Exch. 216 
(^) Jbid 

(«) Fxp Fmnett, 16 Oli D 226 


(s) Dav CotLV , vol u pt xi., p 93 , 
Bj^h and J arm Oonv , vol iii 4tli ed 
p 1005, n 

(t) Tmner v Barnes, 2 B & S 435, 
447-^49 

{v) Binhorn v Souste/i, 8 Exolx 763, 
768, 770 

(^7) Andenon v Midland Bail Co , 3 
B &E 614 

(x) BeThrel/aU,lZCh T> 274,0 A. 
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CHAP XSXVl 


Eeservation 
of rent in 
attornment 
clauses 


Fluctuating 

rent 


Power of 
distress 


the mortgagor ’without notice to quit, or demand of pay- 
ment (j/), and that a distress for re}it under the deed did not 
prevent the mortgagee from treating the mortgagor as a 
trespasser in respect of a subsequent default (s) And in such a 
case, the mortgagee may specially indorse the writ under R S 0 
Ord HI r 6 (f), and apply for summary judgment under 
Ord XIV (a) 

The provision consists of an attornment hy the mortgagor 
to the mortgagee at a rent usually the same in amount, and 
payable on the same half-yearly days, as the interest, with a 
proviso enabling the mortgagee to enter without notice and 
determine the tenancy (b) Upon assignment by the mortgagee, 
the power of distress for the arrears of interest is gone {c) 

In the ordinary attornment clause, either the rent reserved 
is as of the same amount as the interest, or, if in excess, the 
surplus IS applicable towards discharge of the principal (d). 

The rent reserved must be fair and reasonable (<?) The rent 
is sometimes made up partly of interest and partly of the 
principal, and if not unreasonable in regard to the value of the 
premises the tenancy will be valid (/) 

The attornment creates a tenancy by estoppel (q ) ; but the 
mortgagee is none the less a mortgagee because he is also land- 
lord. The tenancy is created for better securing the interest 
But if the rent is exorbitant, or if there is an arrangement 
that the attornment clause is only to come into operation upon 
bankruptcy, it will be a device to give a fraudulent preference 
and be void [k) 

It was held no objection to an attornment clause that the 
monthly rent was fiuotuatmg in amount (^) 


vi. — Power of Distress — Formerly a mortgagor in occupation 
of the property was sometimes required, instead of attorning, to 


(y) Doe V Tomj 4 Q, B 615 , Doe v 
Ollei/, 12 A & E 481 

(z) Doe y Olley, sup 

(a) Xemp v Lester^ (1896) 2 Q B 
162, 0 A 

S Bav Oonv . vol n pt n p 95 
Drown v Metropolitan, Insur- 
ance Soc , 1 E & E 832 

(d) Dav Oonv , vol u pt ii p 
96 See also Exp Marrison, Re Betts, 
18 Oh D 127, O A. , Exp Vovsey, Re 
Knight, 21 Oh D 442, 0 A 
(e) Exp Williams, 7 Ch D 138, 
Re Stockton Eumace Co , 10 Ch D. 335, 
0. A. , E^p Jackson, Re Dowei , 14 Ch, 


D 725, 0 A See Exp Voisey, Re 
Kmght, 21 Ch B 442 

(y ) Re Stockton Iron Eumace Ob , 10 
Ch I) 335, 0 A , Exp Eunneit, 16 
Ch D 226, C A , Exp Iihei wood, 22 
Oh D 384, Exp Voisey, Re Knight, sup 
[g) Exp Eunnett, 16 Ch D 226, 
0. A See Exp Voisey, Re Kmght, sup , 
atp 452 

(^) Exp Williams, 7 Ch D 138, 
Exp Jackson, Re Roues, 14 Oh I) 725, 
0 A , Ee Knight, 46 L T 539 See 
Exp Barter, 26 Ch D 510 

(*) Exp Voisey, Re Kmght, 21 Oh, 
D 442, 
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give to the mortgagee a power of distress, which did not of chap xxxvi 
itself create any tenancy (1) 

The insertion of powers of distress in mortgage deeds is, 
however, now useless, and has fallen into disuse Although the 
insertion of such a power may not render the mortgage a bill of 
sale within the meaning of the Bills of Sale Acts by virtue of 
sect 6 of the Act of 1878 (/), unless a rent is reserved by such 
instrument, yet it has been held that the power falls within the 
definition of bills of sale contained in sect 4 of that Act, as 
bemg a hcence to take possession of chattels as security for a 
debt,’’ and is void accordingly, as not being in conformity with 
the requirements of the Act of 1882 (m ) ; but the insertion of 
the power will not of itself vitiate the instrument as regards the 
other stipulations contained in it {n) 

A mortgagee who had taken possession and had re-let the Mortgagee 
premises to the mortgagor was held to be entitled to distrain (^>) ; ^aydisteain 
and this right is expressly saved by sect. 6 of the Act of 
1878 (p). 

vii. — Mortgagor in Possession entitled to Eents and Profits. — Mortgagor 
A mortgagor is not bound to account for the rents and profits able^for rLtt 
while in possession, even although the security shall prove 
insufiS-Cient For this Colman v. The Duke of St Albans is in 
point (j). In that ease the office of registrar of the Court of 
Chancery being granted for hves, and the fees of office being 
mortgaged, the patentee remained in receipt of the profits until 
only one life survived. Thereupon, the office havmg become 
an insufficient security, a bill was filed for an account of the 
past fees and emoluments received by the mortgagor, but a 
demurrer was allowed 

In a more recent case in equity (r), a mortgage was made for 
1,000/ , and the property was in lease The mortgagor became 
bankrupt The mortgagee gave the tenant notice to pay the 
rent to him. The assignees nevertheless received the rent A 


IB Chapman v JBeecham^ 3 Q B 723 
See Doe v Goodiei, 10 Q B 957 , 
Freeman v Fdwards, 17 L J Ex 
258 

m 41 & 42 Vict c 31 

[m) 45 & 46 Vict c. 43 

[n) Stevens Y Maiston^ W N (1890) 
193 

[o) Dawson v. Johmon^ IF, & F. 


(^) Sup p 201 

(3-) 3 Ves 25 , Mele v lord Bexley ^ 
20 Beav 127, Fo)d v Rackham, 17 
Beav 485 , Zife A^soe of Scotland y 
Stddall, 3 De G & J 271 
(?) Exp Wtlson, 2 V & B 252 
And see Bertie y Lord Abingdon^ 3 
Mer 560 , (?» esley y Adderley^ 1 

Swanst 573, Thomas y Biigstoelce^ i 

CtA ^ 
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petition by the mortgagee that the assignees might be ordeiod 
to pay to the petitioner the rent received was dismissed The 
mortgagor does not receive the rent for the mortgagee 

In Cochington v Johnston (s), where the mortgagor in posses- 
sion had consigned the crops of a West India estate to the con- 
signee in England, and the bills of lading had been signed 
prior to an order of the Court of Chancery for the appointment 
of a receiver, it was held that the receiver was not entitled to 
the produce of the sale of such part of the crops as was uncon- 
verted at the date of the order And the above principle applies 
to the heir or devisee of an estate charged with portions, &c , 
unless in an administration suit, and the estate be a deficient 
security {t) 

So, where a leceiver had been appointed over a settled estate 
which was subject to a mortgage in fee, a mortgagee of the 
interest of the tenant for life, who had taken no steps to recover 
his debt and interest during the lifetime of the tenant for life, 
was held not to be entitled to an account of surplus moneys 
paid mto Court by the receiver, but such moneys were held to 
form part of the personal estate of the deceased mortgagor {u) 

Where under certain proceedings in Chancery not relating to 
the mortgage a receiver had been appointed, and the surplus 
rents paid into Court, and part of the money being due when 
the mortgage term expired by effluxion of time, the mortgagee 
applied to the Court to be paid the remaining debt out of the 
fund in Court, but without success {x) And in a similar case 
the same result followed, although the mortgagee had given 
notice to the tenants to pay him the rents, which, by reason of 
the appointment of the receiver, was disregarded The mort- 
gagee should have applied to the Court to divest the possession 
of the receiver (^) But where there was a sequestration in 
another suit, an equitable mortgagee was held entitled to back 
rents in the hands of the sequestrator {%) 

After decree for sale of a bankrupt’s legal mortgage, the 
trustee is entitled to the rents till the time of sale (<^), unless the 
mortgagee makes actual entry or gives notice to the tenants to 
pay the rents to him (a) Secus, as to an equitable mortgagee, 


(8) 1 Beav 620 
{t) Ih 

(u) Lord Clarendon v JSarhantf 1 T 
& O 0 0 688, 704 

(x) Oresley v Adderle^flQwaxisU 673 


(y) Thomas Y Bngstocle, 64 

(z) Tatham v 1 Jur N S 

992 

(ff) Lxp Living^ JRe Tombs ^ 2 M & 
A 223 
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who IS entitled from the date of the order (b), or from time of chap xxxvi 
entry (c), if the trustee has acquiesced , nor can the mortgagor 
be viewed in the light of a receiver , and, in fact, a receivership 
without liability to account appears a contradiction in terms, it 
being in truth an ownership 


viii. — ^Waste by Mortgagor — ^Although in equity the mort- Waste by 
gagor remains the actual owner of the land until foreclosure, and 
is entitled, while in possession, to the receipt of the rents and 
profits without account, yet equity, legarding the land with all 
its produce as a security for the mortgage debt, will restrict the 
right of ownership within those bounds which may not operate 
to the detriment or injury of the mortgagee 

On this principle equity will interfere to prevent waste by the Felling 
mortgagor, and for that purpose grant an injunction on action 
brought by the mortgagee {d) If, after a decree for foreclosure, 
the mortgagor in possession begins to commit waste, he will be 
restrained by injunction, though no injunction be prayed by the 
action (e) But the mortgagee is not, as a matter of course, 
entitled to an injunction to prevent the felling of timber by the 
mortgagor , the Court must first be satisfied that the security 
is insufficient (/) ; but it was refused to a judgment creditor 
under the old law, suing the debtor’s heir-at-law, by whom a 
satisfied mortgage term and an alleged fraudulent conveyance 
by the debtor was set up, on the ground that the plaintiff might 
have no interest in the property {g) 

An equitable mortgagee can obtain ex parte an injunction Parting tv ith 
restraining the mortgagor from parting with the legal estate {?i) 

A mortgagee of a business, goodwill, and right to use the User of trade 
name, but who has never used it, can have an injunction against * ' 
a person claiming under the mortgagor to prevent his using the 
name (t) 

Where a mortgagor of leaseholds remains in possession, and Fixtures 
becomes bankrupt, the mortgagee may recover agamst his 


(5) JEIxp JBtgnoldf 2 M & A 16 
{c) Ib 2U 

[d] Fan ant v Lovely 3 Atk 723 
And RQQJdobmson v Litton^ 3 Atk 210 , 
JECat per v AppUn^ 54 L T 383 
ie) Goodman v K%m^ 8 Beav 379 
(/) King V Smith, 2 Ha 239 , 
Uiboim V Uebouie, I Dick. 75 See 


Sampton v Kodges, 8 Ves 105 , 
SippesUxj V Spencer, 5 Madd 422, 
Samphregs v Kai i ison, 1 J & W 581 , 
Fax rant v Zovel, sup 

(g) Leake y Beckett 1 Y & J 339 
(ji) London and County Bank y Lewis, 
21 Oh J) 490, 0 A 
(t) Beazley v Soares, 22 Oh D 660 
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assignees for tlie removal of fixtures, whether landlord's or 
tenant’s, from the premises, though at the end of the term they 
are lequired to he all dehvered to the lessor (1), 

Where a hill of sale of a farm and stock contains an implied 
Ucence to the grantor to carry on the farm and sell the stock, 
a sale to a bond fide purchaser is binding on the grantee (/) , 
hut not if the sale is out of the ordinary way of business {m) 

A mortgagee who had taken possession after the bankruptcy 
of the mortgagor, was held to he entitled to an injunction to 
restrain the bankruptcy trustee from cutting and removing 
growing crops from the mortgaged lands (?^). 


(A) Kiichmati v Waltm^ 4 M & "W 
409 bee further as to fixtures, ante, 
pp 120 et seq 

(Z) Kat%onal Me’^cantile IBank v 
JSampf^on, 5 Q B D 177 , Walker v 


Clay, 49 L J G P 660 See Moot e 
V Shelley, 8 App Gas 285, 290, J G 
[m) TayUt v MeKeand, 5 0 P D 
358 

{n) JB agnail Y Villat,l^Oh. D 812 
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CHAPTER XXXVII 

OF THE EELATIVE RIGHTS OF MORTGAGORS AND MORTGAGEES 
WITH RESPECT TO LESSEES AND TENANTS OF MORT- 
GAGED LANDS. 

i, — ^As to Leases, &c. subsisting at tbe Date of tbe Mortgage — 
The mortgagor can give to the mortgagee no better title than 
he has himself, and, consequently, the latter, by the moitgage 
conveyance, takes the property subject to all leases and tenancies 
subsisting at the date thereof 

By the conveyance the reversion passes to the mortgagee, and 
•with it the right to future rents and other rights incident to the 
reversion {a) ; but arrears of rent do not pass mthout express 
words (b) 

The tenant may, however, continue to pay the rent to the 
mortgagor so long as he is allowed by the mortgagee to receive 
it , for though the conveyance is efifectual as to the mortgagee’s 
rights against the tenant without any attornment (o) by the 
latter, the tenant is not prejudiced by payment of the rent to 
the mortgagor, or by breach of any condition for non-payment 
of rent before notice of the mortgage {d) 

But if the tenant pay the rent to the mortgagor after notice 
to pay the mortgagee, and is afterwards compelled to pay the 
latter, the payment, being voluntary, cannot be recovered from 
the mortgagor {e) 

Where the demise is either prior to the mortgage, or is made 
under a power m the mortgage deed, and therefore contempo- 
raneous with it in point of effect (/), the notice of the mortgagee 
to the tenant in possession operates as an attornment at common 
law, having relation back to the time of the grant, and it follows 
that all the rents due from the tenant at the time of the notice, 

{a) Trent Y 9 Exoli Xbid s 10 

V Humphrey 4 A & E 299 [e) Higgs y Scctt, 7 0 B 63 

(b) Salmon v Bean^ 3 Mao & G {/) Rogers y jStmphreys, 4 A. & E 

344 269 

(c) 4 Anne, o 16, s, 9. 
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and not actually paid over to the mortgagor (g), and all subse- 
quent rent, belong of right to the mortgagee, who may distrain 
or sue for them (//), or if the tenant holds from year to year, 
or under an agreement, may recover them in an action for use 
and occupation (i) ; and that, too, though the mortgagor has, 
after the mortgage, altered the property and raised the rent (j ) 

The mortgagee, although the assignee of the reversion, cannot 
distiain or sue for rent accrued, or for breaches of covenant, prior 
to the assignment (A). If the assignment inclade in terms the 
previous arrears, still the mortgagee could not distrain (/), 
although he could recover the arrears like any other choses in 
action assigned to him 

When a tenant under a parol contract assigns his interest, but 
the assignee is not accepted by the mortgagor, a subsequent 
mortgagee cannot sue the tenant, parol contracts not being 
incident to tbe reversion (w-?) 

If the land, at the time of the mortgage, he in the occupation 
of a tenant from year to year, he will be entitled to the usual 
notice to quit (n) 

A mortgagee is not liable to affirmative covenants not running 
with the land, although he has notice (o) 

Toimerly, serious inconveniences attended the position of a 
mortgagor who was allowed to remain in possession of the mort- 
gage lands as regards his remedies for enforcing payment of rent 
against persons holding under leases and tenancies subsisting at 
the date of the mortgage Thus, the mortgagor, having con- 
veyed away the legal estate, could not sue the tenant in eject- 
ment (j?), and he could only distrain by virtue of an implied 
authority from the mortgagee, which, apparently, the latter 
could at any time determine by notice {q). 


{g) See 4 Anne, o 16, ss 9, 10 
(A) Moss y GalUmore, 1 Doug 279 , 
JRoqet s V Mumphi eys^ 4 A & E 269 
(?) Bvch V Weight, 1 T E 378, 
bauson Y 7 A & E 451 , 

Manley, I M & McA 247 

Q) BimousY G'iadtn^Vl'L J Q B 
333 iDowl &L 313 
(A) Flight Y Bentley, 7 Sim 149 , 
Woodf L &T 12th ed pp ‘236, 392, 
MuntY FLemnant, 9Excli 635, Johnson 
Y St Peteis,AA &B 62u, Mm tin y 
W illiams, 1 H & N 817 
(A Motrop Counties Soc y Broun, 
IB &E 832 


[m) Allcoch Y Moorhouse, 9 Q, B D 
366, 0 A 

(«) Bis oh Y Wright, IT E 378, 
383 

(o) Maywood v Bmnswich Building 
/Soe , 8 Q B D 403, 0 A 

l^p) Massiott Y Bdwasds, 6 B & Ad 
1065 

($-) TtentY 9 Exch U , Snell 

Y Finch, 13 0 B N S 657, 658 , 
Delaney v Fox, 2 C B N S 774 See 
S C , \ Smith’s L 0 10th ed 504 , 
Ihe Dean oj Qhsistchusch v Dule of 
Dueling ham, 170 B N S 413 
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Some of tlie difl&culties of the mortgagor, whilst he was chap xxxvn 
allowed to remain in possession by the mortgagee, have been Powers of 
removed by sect 25, sub- sect (5), of the Judicature Act, 

1873 (r ) ; by which it is thus enacted • Judicature 

“A mortgagor entitled for the time being to the possession or 
receipt of the rents and profits of any land, as to which no notice of possession of 
his intention to take possession or to enter into the receipt of the land, &c hj 
rents and profits thereof shall have been given by the mortgagee, mortgagors 
may sue for such possession, or for the recovery of such rents or 
profits, or to prevent or recover damages in respect of any trespass 
or other wrong relative thereto, in his own name only, unless the 
cause of action arises upon a lease or other contiact made by him 
3ointly with any other person ” 

Under the Act, until notice is given by the mortgagee, no 
action can be brought by him on the matters referred to in this 
sub-section ; otherwise the same causes of action would vest in 
both the mortgagor and mortgagee at the same time. 

A mortgagor may bring an action for an injunction in his own 
name to prevent a breach of a restrictive covenant by a tenant 
without making the mortgagee a party, unless his security is 
likely to be affected (s) 


ii, — ^Leases granted by Mortgagors and Mortgagees jointly — Ooncurrenoe 
The eoneurrence of both the mortgagor and mortgagee is required gagor and 
for the demise of lands in mortgage, unless the lease is granted 
by the mortgagor alone in exercise of an express power of leasing necessary 
contained m the mortgage, or in exercise of the statutory powers 
of leasing hereafter to be considered (^) 

If a mortgagor, who has parted with the legal estate in the Lessee’s 
land, and who has consequently an eqmty of redemption only, 
joins with his mortgagee in a lease of the premises, and the gagor are m 
lessee enters into covenants with the mortgagor and his assigns, 
these covenants, beiag collateral to the land, will neither descend 
at common law to the heir of the mortgagor, nor pass to an 
assignee of the mortgagee under 32 Hen. Till c. 34, but will be 
covenants in gross, on which actions must be brought in the name 
of the mortgagor or his personal representatives This point was 
decided in Wehb v. Bussell (u), where it was held that an altera- 
tion of the reversion had taken place, for the mortgagor, being 
possessed of a term of ninety-nine years when he made the 

(r) 36 & 37 Yiofc o 66 (i) I^ost, p 685 

(s) FoAfTclough V Marshdlly 4 Ex D (w) Wehh v Russell^ 3 T R 393 
37 


VOL I — -R. 
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lease of eleven years, afterwards purchased the reversion in fee 
and merged the term of ninety-nine years, so that the assignee 
of the reversion was not seised of the same estate in respect of 
which the covenants had been made 

For the same reason that the covenants are in gross, the 
mortgagor, though the reversion is extinguished, may sue the 
lessee {x). 

Conversely, if the mortgagor enters into the lessor’s covenants 
for quiet enjoyment, &c , then, inasmuch as the legal estate is 
in the mortgagee, such covenants are covenants m gross only, 
and do not run with the land so as to bind the legal reversion. 
A covenant for quiet enjoyment from both lessors would, in the 
absence of any express covenant, be implied {y) ; but an express 
covenant by the mortgagor excludes such implication (s) 

Where, therefore, a lease is made by a mortgagee and mort- 
gagor, the lessee’s covenants should always be made with the 
mortgagee as the owner for the time being of the legal estate ; 
and when the mortgage is paid off and the estate is reconveyed 
to the mortgagor, the right to sue on such of the covenants as 
run with the land will pass to the mortgagor as incident to the 
reversion. 

On a demise by the mortgagee with the concurrence of the 
mortgagor, a covenant entered into by the tenant with them 
both severally to pay rent to the mortgagee until payment of 
the mortgage debts, and then to the mortgagor, is a covenant 
running with the land until the mortgage is discharged, and 
then becomes a covenant in gross ; and during the continuance 
of the mortgage, it was held that the action was properly brought 
by the mortgagee alone, and that the payment of the mortgage 
money was a condition subsequent operating in defeasance of 
the covenant with the mortgagee, and must be pleaded {a ) ; but 
in other cases (5) it was held that the action should be brought 
in the joint names. 

So, also, in leases by mortgagors and mortgagees, the rent 
should be reserved to the mortgagee, or generaUy, the effect 
of which will be that the benefit of such reservation will, on 
reconveyance, pass with the estate to the mortgagor 


(a) Stokes T Russelly 3 T R 678 ; 
Thwmtes'yr.McDomitghy 2lr Eq R 97 
W Coleman v Shermn^ 1 SaJi 137- 
(s) JSFoakes^ Case, 4 Rep 80 , Smith 
Y Foeklm^ton, 7 Sc 69 


{a) Whitaker v. SairoU, 11 Q, B. 
147. 

(5) WakeJieU v Brown, 9 Q B 209 , 
Magnay v Bdwards, 13 0. B 479 
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A rigM of entry in a lease cannot be reserved to a stranger, chap sxxvn 
and, therefore, if it appears on the face of the lease that the Right of 
legal estate is in the mortgagee or a trustee for him, and 
the right of entry is reserved to the mortgagor, it will be 
void (c). 

A right of re-entry, however, being reserved to them, or either 
of them, in such joint lease, enures to the benefit of the person 
w-ith the legal estate for the time being, to the mortgagee 
while his interest lasts, and to the mortgagor when his interest 
commences, but they cannot sue on a joint demise (i;?). 

A joint lease by mortgagee and mortgagor operates as a lease Operation of 
by the mortgagee, and an equitable confirmation by the mort- 
gagor, who is in law a stranger to the estate ; so a covenant by 
the mortgagor cannot be implied as mcident to the demise, and 
he cannot be sued jointly with the mortgagee (e) 

Where a mortgagee of leaseholds joins with the mortgagor Powei of sale, 
in leasing part of the premises, although for the residue of the 
term, and the rent and power of re-entry is reserved to the 
mortgagor, but it is provided that the rights of the mortgagee 
on the entirety of the estate are to remain imaffeoted, the mort- 
gagee will in equity be entitled to the rent, but he will not be 
allowed to defeat the lease by his power of sale (/). 

In an action of trespass against assignees in bankruptcy of tTuderlease, 
the mortgagor, a replication that the bankrupt before his bank- 
ruptcy made an underlease byway of mortgage, and that before 
the bankruptcy it was agreed between mortgagor, mortgagee, 
and the plaintiff that the latter should have an underlease 
from the two former, under which the plaintiff entered, &o , was 
not objectionable on the ground of duplicity in pleading (g) 


iii. — ^Leases, &c. improperly granted by Mortgagor after the Leases by 
Mortgage — Independently of sect 18 of the Conveyancing and ^T^neraUy 
Law of Property Act, 1881(A), which applies only in case of 
a mortgage made after the commencement of this Act, a mort- 
gagor cannot, after the date of the mortgage, and in the absence 
of an express power in that behalf, or the concurrence of the 


{c) Doe Y Lawreneef 4 Taunt 23 , {e) Smith y Doohhngton^ 7 Sc 69 

DoeY 232, Smndeys (/) MwardsY Jortes^ 1 OoU 247 

y Mert yweathei , 3 H & 0 902 (g) Dim y Gi azebrooTcf 2 0 B 429 

id) Doe Y Adams, 2 Or & J 232 (A) 44 & 45 Viot o 41, s 18, set out 

See Doe v, Lamence, 4 Taunt 23 post, p 686 

X X 2 
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mortgagee, create a lease or tenancy whioli will bind tbe mort- 
gagee, and if be purports to create sucb a lease or tenancy, tbe 
mortgagee or bis transferee may proceed to eject tbe lessee or 
tenant without notice («) 

As it was often one of tbe terms of tbe arrangement for a 
loan that tbe mortgagor should be able to grant leases indepen- 
dently of tbe mortgagee, an express power of leasing was 
frequently given to tbe mortgagor by tbe mortgage deed Tbe 
validity of a lease so granted will, of course, depend upon its 
having been made in strict oompbance with tbe terms of tbe 
power. 

Tbe mortgagor not being able by himself to make a valid 
lease in tbe absence of an express power, it was held that, in 
order to enforce specific performance of an agreement for a 
lease, be must have obtained a prior reconveyance from tbe 
mortgagee, or procured tbe latter to concur in tbe lease (A). In 
that case, it seems to have been considered that tbe tenant could 
not, under an agreement for a lease, compel tbe mortgagor to 
redeem for tbe purpose of granting a valid lease, on the prin- 
ciple that specific performance will not be decreed where it is 
unreasonable to do so (/) 

Notice to quit is not necessary in an action against a tenant 
subsequent to tbe mortgage, though tbe mortgagee covenants 
not to take possession without twelve months’ notice (m) ; and 
after default in payment of tbe mortgage money, tbe mort- 
gagee may treat sudbjienant as a trespasser (n) 

On tbe eviction of tbe lessee be is not entitled to emhUmenU ; 
tbe point was started in Keech v Sail (o), but did not call for 
a decision, tbe Court only remarking that tbe right to emble- 
ments would be no bar to tbe mortgagee’s recovering in eject- 
ment; it would only give tbe l^see-^aspight of mgress and 
egress to take tbe crops. It may, boweverjibe considered that, 
both on legal and equitable principles, tbe lessee will not be 
entitled to emblements, for at law be is evicted by title para- 
mount, and tbe law makes a distinction as to tbe right to 


(z) Doe Y Maisey^ 8 B & Or 
767 , Thunder v Belcher^ 3 East, 
449 , Boyers v JTumphreys, 4 A & 
E 299 , Brans v Blhottj I B & D 
264, Cadle v Moody ^ 7 Jur N S 
1249, G-zlhs Y Crmkshanhy li ja 8 
O. B 454. 


[1) Cosiigm y Hastlei, 2 Soh &L 
160 

{1) See Watson y Marston. 4 De G- 
K & G- 230, 239 
Un) Doe Y DavieSf 7 Excli 89. 

(n) GzbbsY, Crmkshank.Jj R 80 B 
464 

(o) 1 Doug 21. 
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emblements, between tenants who liave particular estates that ohap xsxvn 
are uncertain, defeasible by the act of the parties to the original 
contract, or by the act of God, and those who have particular 
estates defeasible by a right paramount; for, in the latter 
case (^), ^‘he that hath the right paramount shall have the 
emblements ; for although quoad actionem the law will not by a 
fiction make the lessee who comes in by title liable to punish- 
ment as a trespasser, yet quoad prop'i letatem^ the regress of the 
disseisee revests the property as well for the emblements as for 
the freehold itself, and equally against the feoffee or lessee of 
the disseisor, as against the disseisor himself For the rule and 
reason of the law is, that after the regress of the disseisee, the 
law adjudges that the freehold has continued in him which 
rule and reason extends as well to the emblements as to the 
freehold, and although the act of the disseisor may alter a 
man’s action, yet his act cannot take away his action, property, 
or right ” (g^). 

Nor if the tenancy determines by the act of the lessee, will 
he be entitled to emblements (r) ; and, therefore, it was decided 
that if a lease be granted subject to a condition of re-entry 
on bankruptcy, insolvency, or by the lessee incurring a debt 
on which judgment shall be entered up, and the lessor re-enter 
for condition broken, the latter wiU have a right to the emble- 
ments is), 

A mortgagee is not entitled to arrears of rent which have RigM to ar- 
accrued due up to the time of his taking possession, whether the 
property was, up to that time, in possession of the mortgagor 
himself (^), or his trustee in bankruptcy (z^), or any other person 
claiming under him (jr). And this rule applies not only to a 
mortgagee in fee, but also to a mortgage of a term (y), or of a 
life estate (s) 

A mortgagee entering into possession is not disentitled by Current rents 
the Apportionment Act, 1870 {a), from demanding and receiv- 
mg current rent becoming payable after entry (J). But he is 

S Oo Lit 55 b {x) Mali v Xord Be'cley^ 20 Beav. 

Ltfford’s Case, 11 Rep 46, 51 127 , FUgM v Camae, 25 L J (NS) 

(r) Bulwer v Buhuer, 2 B & Aid Oh 654 
470 {^) Qreshy t AdderUy, 1 Swanst 

(s) Davis V Eytm, 7 Bing, 154 573, 

{t) Drummond v Duke of 8t Albans, (a) Coleman v Dtdke of St Albans, 

5 Ves 438 , Siggins v York Buildings 3 Ves 25 
Co , 2 Atk 106 («) 33 & 34 Viot c 35 

{vS Exp Wilson, 2 V & B 252 (5) Anderson v Butlei ^s Wharf Co , 

48 L J Ch, 824. 
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CHAP xxxvir not entitled to so-called rents due to the mortgagors for ware- 
Waiehousi^ housing goods, though recoyerable under statute of distraint and 
rents of ^}i 0 goods (c) 

Action for As to mesne profits, the remedy is by an action, formerly the 
^amsflessee action of trespass n et armis^ and in this respect, a distinction is 
taken between a disseisoi and one who comes in under him by 
title id ) ; for if a man were disseised, and the disseisor, during 
the disseisin, cut down the trees, or grass, or the corn growing 
upon the land, and afterwards the disseisee re-entered, the dis- 
seisee had an action of trespass against him et anme for the 
trees, grass, corn, &c ; for after the regress, the law, as to the 
disseisor and his servants, supposes the freehold always con- 
tinued in the disseisee But if the disseisor made a feoffment 
in fee, gift in tad, lease for life or years, and afterwards the 
disseisee re-entered, he had not trespass m et armi^ against those 
who came in by title, for this fiction of the law, that the free- 
hold continued always in the disseisee, had not relation to make 
him who came in by a title a wrong-doer m et armts^ because in 
jficUone Jims semper ceqmtas exisUt But in such case, the dis- 
seisee might recover all the mesne profits against the disseisor. 
Now it might be thought that the lessee who came in under the 
mortgagor in possession was withm the rule, and consequently 
not liable to an action for mesne profits ; though according to 
Fope V. Biggs (e), the lessee was liable to such an action on 
ejectment by the mortgagee for rents due at the time when 
notice of the mortgage was given and not then paid over to the 
mortgagee ) but payments by the tenant to his landlord, the 
mortgagor, before the rent is due, are not protected (/). 

Actual The mortgagee cannot bring an action of trespass for mesne 

mort^agee^^ profits agamst the tenant, or waive the tort and sue m use and 

necessary. occupation, unless he has been in actual possession of the land, 

or unless the tenant is estopped from denying the possession by 
a verdict, or has suffered judgment by default in ejectment {g) 
Bemedy of The mortgagor, after disturbanoe by the mortgagee, will be 
agXin^ liable to his tenant in an action for damages on his covenant for 

mortgagor quiet enjoyment {h ) ; and the lessee’s right to sue is not affected 

(<?) Anderson v Buttons WJmf Co , 7 0 P 132 

48 1 j J Oh. 824 (y) Ttinm v Cameion^a Ooalbrooh 

{d) Liffmd^s Case, 11 Eep 46, 51 Steam Co , 6 Exch 932 , Litchfield v. 
(^) 9 B & Or 245 Beady, 5 Exch 939 

(/) JOe Nieholls Y Saund&is, L E (A-) CostigariY Sastler, 2 Soli & L. 
5 0 P. 693, Cook Y Qruena, L B 160, SomY^ Smt^ 31 Beay. 420 
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by the oiroiimstanoe of his having obtained from the mortgagee chap xasth 
compensation for improYoments (^). 

If the mortgagee refuses to adopt a lease, or agreement for a 
lease, made without his consent by the mortgagor, whether or 
not he proceeds to evict the lessee, yet the lease, being a valid 
demise of the equity of redemption, will entitle the lessee to 
redeem the mortgage (^), and will at all events be binding on 
the mortgagor, and all persons claiming under him. 

The mortgagee may elect not to eject the lessee, and may Confirmation 
confirm the tenancy, or rather establish a new tenancy upon the mortgagee 
same terms (^) ; and any act of the mortgagee demonstrating 
an approbation of the lease, such as the receipt of or distress 
for rent, or notice to quit (1), or the like, will be evidence of a 
tenancy, and a demand by the mortgagee or his agent, and 
payment by the tenant of interest of the mortgage mstead of 
rent will sufiSce (m) 

If the mortgagee encourages the lessee to lay out money on 
the premises, he will not afterwards be permitted to disavow the 
tenancy (n ) ; but mere inspection by the mortgagee of the im- 
provements will not amount to acceptance of the lessee as his 
tenant (o). 

The mortgagee does not, by making the lessee his tenant, set Tenancy from 
up a lease for the term, but only creates a tenancy from year to orated 
year (p). So, if the mortgagee asserts his paramount title by 
giving to a lessee or tenant notice to pay the rents to him, 
the lessee of the mortgagor, subsequent to the mortgage, 
may consider h im self as tenant from year to year of the mort- 
gagee, and determme his tenancy mth the mortgagor, notwith- 
standing that he has m the meantime paid rent to the mortgagee 
pursuant to the notice 

If the tenant should refuse to pay the rents due at the time Distress by 
of the notice (?), and in the absence of any other circumstances “mortgagee 
from which a tenancy can be mferred, such notice by the 
mortgagee is not of itself suificient to make the lessee his 

(^) Garpenter v J^arTeer^ 3 C B IT S t Mhott, 1 P. & D 256. 

206. (o) V Sughes, 11 Jur 698 

(^) Tarnr Turner , 39 Ob. D 466, {p) JDoeY, BuchneU, 8 0 & P 566, 

Cl A Ungton v Woodcock ^ 5 N & M 672 

(h) Keech v Mall, Doug 21. % Corlett v Flowden, 26 Oh D 

(^) Smith r. Eg g%ngton^ E 90 P 678, 0 A 
145 (r) In the’Law Magazine for Novem- 

(m) Doe r Cadu^allader, 2 B & Ad her 1836, an able article will be found 
473 , Doe v Males, 7 Bmg 322 on the respective rights of mortgagee 

{n) Keech v. Mall, 1 Doug 21 , Evans and mortgagor for recovery of rents 
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CHAP xxxvn tenant, so as to enable him to distrain or sue for tbe rent after- 
wards accruing due under tbe lease (s) 

The mortgagee cannot distrain on a tenant of the mortgagor 
under a lease made after tbe mortgage, unless tbe tenant has 
expressly or impliedly attorned (f ) ; and notice by the mortgagee 
to the tenant of the mortgagor under such a lease does not of 
itself constitute the relation of tenant to the mortgagee, or entitle 
the latter to distrain for the subsequent rent (ti) A subsequent 
payment of rent will not act by way of relation back to estabhsh 
a distress for previous rent (ti ) ; there must be an attornment or 
other evidence of consent by the tenant {co) 

Nev tenancy A new tenancy may be created between the mortgagee and 
mortgagee tenant by payment and acceptance of rent, as rent (^z), or even 
and tenant of the acquiesoenee of the tenant in the notice to pay the rent 
mortgagor. mortgagee (s), which will, it seems, be a tenancy from 

year to year upon the terms of the lease {a), although mere 
notice by the mortgagee to the tenant to pay the rents to him, 
without attornment or assent on the part of the tenant, is 
insufficient to create a new tenancy (&) But it would seem 
that a notice by the mortgagee to pay all future rents to him 
may be treated by tbe tenant, as against the mortgagor, as an 
eviction by title paramount; and it was accordingly held m 
Waddilote v. Barnett (c), that under an issue of non-assumpsit 
the defendant (the tenant) could, as to the rents due after 
the notice, give such notice in evidence, though as to the rents 
due prior to such notice, the notice must have been specially 
pleaded id). 

It seems to be open to the tenant to treat the payments made 
to the mortgagee in consequence of the notice as payments made 
on the mortgagor’s account, and to plead the same accordingly, 
without denying the mortgagor’s title as landlord (^), 


(&) 'Emm V ElUotty 9 A & E 342 , 
Towenon v Jaclsony (1891) 2 Q B 
484,0 A 

(t) Emns Y EUiotty sup , Eogetsy 
SumpheySj^A &E 299. 

(^^) Emtingfofi v Woodcock, 6 N & 
M 672 , Eogeu t JSumphregs, sup , 
Evans v Elliott, sup 

ipc) Wheeler r Branscmnhe, 5 Q B 
375 , Eoe v Thompson, 9 Q B 1037 
{p) See Eoge^s y E-umphreys, 4 A & 
E 313, per Lord Denman, 0 J 
( 2 ) E 1 Q^m V, Storey, 1 Man & Gr 


[a) Eoe V Boulter, 6 A & E 675 , 
Brown v Storey, sup 
(5) Evans v Elliott, 9 A & E 342 
And see 6 A & E 695 
(e?) 2 Bing N S 538 
(<?) And see Boot Baiton, 11 A & 
E 315, and the judgment in Goulds^ 
worth V Knights, 11 M & W 337 , 
and May 01 and Bmgesses of Toole v 
Whitt, 15 M. & W 571 
[e) Johnson y Jones, 9 A & E 809 , 
thongh in this case the rent was due 
before the notice. 
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If the mortgagee recognize the lessee as his own tenant, or as chap xxxto. 
being in lawful possession of the premises at a given time, it is 
not competent for him to say afterwards that he was at that time 
a trespasser (/) . 

And in Emm v. Elliott^ Lord Denman said that he was by 
no means prepared to admit that a jury would not be warranted 
in inferring a recognition of the tenant’s right to hold from the 
circumstance of the mortgagee’s knowingly permitting the mort- 
gagor to continue the apparent owner of the premises as before 
the mortgage, and to lease them out exactly as if his property in 
them contmued [g) 

In Eope Y Btggs (7i), the Court of Kmg’s Bench decided that 
the tenant in possession under a demise subsequent to the mort- 
gage was justified in paying the rent to the mortgagee due at 
the time of the notice and demand made, on the ground that 
as the mortgagee might have evicted the tenant, and obtained 
the rents due in an action for mesne profits, the mortgagee 
must be entitled to receive them without bringmg an eject- 
ment. 

Where a mortgagee gives notice to tenants, but does not take 
possession, any loss arising to the mortgagor therefrom will fall 
on the mortgagee (?) ; but if the mortgagee, after he has taken 
possession, refuses to apply for rent, the mortgagor has no 
remedy in equity ; his only remedy is against the mortgagee on 
takmg the accounts (/c). 

As a tenant cannot dispute his landlord’s title, the lease by Lease by 
the mortgagor after the mortgage will be good until the mort- “ 
gagee interferes, until which time the mortgagor may receive void 
the rent to his own use, and may distrain for it (^), even after 
the mortgagee has given notice to the tenant to pay, but before 
he has paid, and the tenant before the Judicature Act would 
have had no defence (m) ; but semlUj it would be otherwise 
now ; the tenant, however, after such notice, is quite justified 
in giving up the premises to the mortgagee (^^). In W%Uon v. 


(/) Bireh V Wright^ 1 T R 383 , 
JDoe V BCcbUs, 7 Bmg. 322 And see 
Doe Y Olley, 12 A & E 481 , Doe v 
G-oodiei , 10 Q B 957 

S 9 A & E 355 , qumre, however 
9 B & 0 245. And see JoTmon 
V Jones, 9 A & E 809. 

(^) Seales v 23 Beav. 

401. 


(Z) Salmon v Bean, 14 Jnr 285, 
reversed on other points, 3 Mao & G 
344 

(1) Trent v Sunt, 9 Exch 14 
(?») Ter Williams, J., in Carpenter v 
Barker, 3 0 B N S 206. 

{n) Carpenter y. Barker, 30. B N S, 
206. 
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cHAj. xxxvxn Dun)% (o), it was lield that it was not suflEloient for the tenant to 
show a notice and claim by the mortgagee ; he must proYO 
payment ; but payment of rent by a tenant to the mortgagee 
after notice and on compulsion is valid (jp) 

Nor IS the tenancy under the mortgagor affected by an 
authority from the mortgagor to the mortgagee to receive the 
rents, though perhaps such a power may be irrevocable and 
justify all payments made under it while the mortgage debt 
contmues (g^). 

Estoppel. After the lessee has been compelled to pay the mortgagee, he 

still, in defending himself against the mortgagor, must admit 
the latter’s title, and show that it has determined (r) ; or 
if the payment were with the mortgagor’s consent, the plea 
might have been nen %n arnh e (s ) ; but such payment of rents 
due at the time of the notice must, in an action by the mort- 
gagor, have been and still must be specially pleaded (t) So if 
the rent has become due, and is not paid to mortgagee or mort- 
gagor, any bmding agreement between them for payment of 
rent to the former must have been, and must be still, specially 
pleaded by the tenant {u). 

But though the tenant will thus be allowed all payments to 
the mortgagee made under compulsion, or with the assent of the 
mortgagor, he could not, in an action brought against him by 
the latter, plead what amounted to ml hahmt %n tenemenhs 
though he might show that the mortgagor’s interest had deter- 
mmed by eviction by the mortgagee (y) 

Of course a lessee claimmg tinder the mortgagor subsequently 
to the mortgage may, in answer to an action by the mortgagee, 
show eviction by title paramount ; or, if the lease be prior in 
date to the mortgage, it would seem that he may either make 
the same defence of eviction by title paramount, or without 
showing any eviction, plead that by reason of the paramount 


(o) 17 Q B 294, See Sichman v 
Machin^ 4 H & N 716 , Salmon v 
Dean^ 3 Mao & G 344 

[p) Johnson v Jones^ 9 A & E 809 
See B^own v Storey, 1 Man & Gr 
117 j Mfiohman v Maohin, sup , TJnde7’> 
hay V Bead, 20 Q B D 209, 0 A 

[q) Wheelm v Brmmombe, 6 Q B 
375 

(r) Ahhorne v Govmm, % Bing 54 , 
J)oe Y Bd/TJomds, 5 B & Ad 1065, 
Taylor v ZmeviU, 6 Taunt. 524 , John^ 


son V Jones, sup 

(s) Dyer v Bowley, 2 Bing 94 , 
Wheeler v B^anscombe, 6 Q B 375, 
377 

(jf) Waddtlovey Barnet, 2Bmg N.O 
538 

{u) Wheeler v Bransemnle, sup 

\x) Alcho^ne v Gomme, 2 Bmg 54 
And see Johnson y Jones, 2 P. & D, 
651 

ip) Doe Y. Bat ton, 11 A & E 307, 
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title the mortgagor could not transmit any legal title to the chap xxxtut 
mortgagee (ss) ; and notice given hy the person having such 
paramount title to the tenant, to pay the rent to him, is, it 
seems, evidence to go to a jury of the fact of eviction (a) And 
if, prior to 3 & 4 Will. IV. o 74, which abolished fines and 
recoveries, the mortgagor, being tenant in tail, had mortgaged 
his estate, and afterwards levied a fine, or suffered a recovery to 
other uses, it would, nevertheless, have let in the mortgage (d) ; 
and since the passing of that statute, the mortgage of a tenant 
in tail win be also let in by his deed duly inroUed in pursuance 
of the statute, except as against a bond fide purchaser without 
express notice (c). 

A tenant is not estopped from disputing the title of an un- 
admitted mortgagee of copyholds, because estoppel will not 
operate upon an equitable estate if) 

Where a lease was made by the mortgagor to which the 
mortgagee was not a party, but in which the mortgage was 
recited, and the mortgagor, after assignment, brought an action 
on the covenant for rent, it was held that the covenants were in 
gross, and that it might be well averred in the declaration that 
the plaintiff had no reversion at the time of the demise, and 
that a plea that the reversion was in the plaintiffs at the time 
of the demise, and that before breach the plaintiffs had assigned 
it to a third person,’’ was bad ; as whatever might be the law 
otherwise, there was no estoppel m the present case, by reason 
of the disclosure of the facts on the face of the lease {fi) 

Whether indeed, in ordinary cases, when there is nothing on whether 
the face of the lease to prevent the estoppel, the assignee of a 
lessor, who had only an equity of redemption, or had no interest can sue 
in the premises demised, can maintam an action on the covenant 
or distrain against the lessee, or whether the estoppel ceases as 
between them, is a point on which the cases are not agreed. 

In the case of Qouldsworth v, Knights (/), the Court of 
Exchequer held that the assignee had a good title by estoppel 


(a) JDoeY Bmton^ 11 A & E 307 
This latter ground, although taken in 
the judgment alone as the ground of 
defence for the partioular defendant 
(Barton), is questionable, since the case 
of GouMsworth v KmgMs, 11 M & W 
337 

\a) JDoe V JBat ton^ sup 
(&) See sup p 374 


(c) See 3 & 4 Will IV c 74, s 38. 
(a) Eagson r Adcoc/s, 9 lur 17 S 
800, JDoe Y Webber^ 3 Bmg 17 C. 
922 

{e) JPargeier Y JSarriSf 7 Q B 708 , 
The Mayo^ and Burgesses of Boole t, 
Whvtt, 15 M & W 571 
{/) 11 M &W. 337, 
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CHAP XXXVII against tlie tenant, and miglit distrain for tlie rent, though. 

the case was decided on a different point. But this opinion of 
the Court is not easily reconcileable with the doctrine laid down 
in other cases {g). 

It seems, however, to he settled, that if the reveision hy 
estoppel in the lessor is afterwards fed hy a conveyance of the 
legal estate, the lease thereupon becomes a legal lease, and an 
assignee of the lessor is an assignee of the reversion on the lease 
within 32 Hen, VIII o 34 {h) Although this doctrine seems 
to be in direct opposition to the earlier ease of WhxUon v 
Peacocl (^), where, on the like principle as that on which the 
Court of King’s Bench decided the first point in Wehb v. 
Russell (^) against the plaintiff, viz., the alteration of the estate 
in reversion, the Court of Common Pleas decided, that if a 
' lessor having only title by estoppel makes a demise of copy- 

holds, and subsequently takes a surrender of the legal estate, 
and IS admitted, his assignee of the reversion cannot sue the 
lessee on the covenants in the lease (7c). 

It is provided by statute (7), that when the reversion expec- 
tant on a lease, made either before or after the passing of the 
Act, of any tenements or hereditaments of any tenure, shall, 
after the 1st of October, 1846, be surrendered or merged, the 
estate, which shall lor the time being confer as against the 
tenant under the same lease the next vested right to the same 
tenements or hereditaments, shall, to the extent of preserving 
such incidents to and obligations on the same reversion as but 
for the surrender or merger thereof would have subsisted, be 
deemed the reversion expectant on the same lease 
EigFt of Q-enerally the assignee of the mortgagor can sue the tenant, 

though the lease is subsequent to the mortgage, as the lease 
mortgagor operates by way of estoppel {m ) ; but where the lease shows the 
mortgage there is no estoppel (^^) And as against the assignee 
of the mortgagor, the tenant may show that the assignee could 
not have a derivative title from the mortgagor, and he would 

iff) Whziton V, Feamlc, 2 Bmg NO (^) 3 T E 393 

411; Carmch v Blagrave, 1 B & B (A) Whziton y Beaeoeh^ 2 Bing N 0. 

531, BoeY Barton, 11 A & E 307 411 

And see tlie judgment in Baigeter y (1) 8 & 9 Viot c 106, s, 9 

JSCarrzs, 7 Q, B 708, and m TTeib y (m) CuthbertsonY living, SIS. &N 

Austin, 8 Sc N E 419 135, Exch Oh 

(A) Wehhv Austin, sup,. Sturgeon Y (n) SaimdefSY MerewetheriquMeny^ 
Wmgfield, 15 M & W 224 wether), 3 H & 0, 902, 
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not be concluded from doing so by payment of rent to tbe chap xxxvir 
assignee under a mistake of facts (o) 

Where the assignee of the mortgagor acquires the legal estate 
from the mortgagee, who was not privy to or estopped by the 
lease, the assignee will not be bound by it (p). 

An underlease by the mortgagor passes no legal interest (q) Underlease 
Where the mortgagor lets the premises furnished, the furni- Lease of 
ture not forming part of the mortgage, the mortgagee can only Ij^ture^ 
recover an apportioned rent {r) 

iv, — Leases by Mortgagors under Express Powers . — As for- Powers of 
merly neither the mortgagor nor the mortgagee alone could 
make a lease which would be binding on the other (s), it was 
often thought advisable to enable the mortgagor to grant leases 
independently of the mortgagee by giving him a power of 
leasing (operating by way of appointment) ; and in the case of 
a lease operating under such a power, it was not material with 
whom the lessee’s covenants were entered into, as the law 
annexed the benefit of the covenants to the legal rever- 
sion (t). 

According to this view of the legal doctrine, it was needless 
to impose upon the mortgagor any stringent conditions as to the 
form of the lease, as if the lease operated under the power, the 
benefit of the covenants and condition of re-entry as well as 
the rent were tpso facto annexed to the reversion, and therefore 
available by the mortgagee, his heirs and assigns ; and if the 
lease did not operate under the power it merely took effect by 
estoppel as between the lessor and lessee, and did not bind the 
mortgagee or those claiming under him. The lease was, ac- 
cording to the usual practice, framed so that it might be 
unmistakeably an exercise of the power (w) 


V. — Leases by Mortgagors under Statutory Powers. — ^As Leasing 
regards leases made by a mortgagor where the mortgage was moTtgagors 


(o) Doe V Barton^ 11 A. & E 307 
And see the judgment in QouUsuorth 
Y Knights, 11 K & W 337, and m 
The Ma/got and Burgesses of Boole v 
Whitt, 15 M & W 571 , Boj^e y ^ 
Biggs, 9 B & Or 246 , and Waddilove 
V. Barnett, 2 Bing N 0 638. 

(^) Doe Y Thompson, 9 Q B 1037 , 
Doe Y Bdwards and Others, 6 B & Ad. 


1066 

{q) Doe Y Onghy, 20 L. J O P 26 
(r) Duhutofte y Gurteem, Oro. Jao 
453 , Salmon y Mathews, 8 & W 

827 

(f) Supra, p 673. 

(t) Greenaway y Kart, 14 O B 340 
(«) Yellowly v Gowei , 11 Exch 274 
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OHAP XXXTH. 


aad mort- 
gagees m pos- 
session smce 
1st Januarr, 
1882. 


made on ox after the 1st January, 1882, the Oonveyanoing and 
Law of Property Act, 1881 (iu), enacts as follows — 

Sect. 18 — (1 ) A mortgagor of land while in possession shall, 
as against every incumbrancer, have, by virtue of this Act, power 
to make from time to time any such lease of the mortgaged land, or 
any part thereof, as is in this section described and authorized. 

‘^(2 ) A mortgagee of land while in possession shall, as against 
all prior incumbrancers, if any, and as against the mortgagor, have, 
by virtue of this Act, power to make from time to time any such 
lease as aforesaid 

(3 ) The leases which this section authoiizes are — 

(i ) An agricultural or occupation lease for any term not ex- 
ceeding twenty-one years ; and 

(li.) A building lease for any term not exceeding ninety-nine 
years. 

^^(4.) Every person making a lease under this section may exe- 
cute and do all assurances and things necessary or proper in that 
behalf. 

(5 ) Every such lease shall be made to take eflcect in possession 
not later than twelve months after its date. 

^*(6) Every such lease shall reserve the best rent that can 
reasonably be obtained, regard being had to the circumstances of 
the case, but without any fine being taken 

“ (7.) Every such lease shall contain a covenant by the lessee for 
payment of the rent, and a condition of re-entry on the rent not 
being paid within a time therein specified not exceeding thirty 
days. 

(8 ) A counterpart of every such lease shall be executed by the 
lessee and dehvered to the lessor, of which execution and delivery 
the execution of the lease by the lessor shall in favour of the lessee 
and all persons deriving title under him, be sufGlcient evidence 
“ (9 ) Every such buildmg lease shall be made in consideration 
of the lessee, or some person by whose direction the lease is 
granted, having erected, or agreeing to erect, withm not more than 
five years from the date of the lease, buildings, new or additional, 
or having improved or repaired buildings, or agreeing to improve 
or repair buddings within that time, or having executed, or agreeing 
to execute withm that time, on the land leased, an improvement for 
or in connexion with building purposes 

‘‘(10.) In any such buildmg lease a peppercorn rent, or a 
nominal or other rent less than the rent ultimately payable, may 
be made payable for the first five years, or any less part of the 
term 

“ (11 ) In case of a lease by the mortgagor, he shall, within one 
month after making the lease, dehver to the mortgagee, or, where 
there are more than one, to the mortgagee first in priority, a coun- 
terpart of the lease duly executed by the lessee , but the lessee shall 
not be concerned to see that this provision is complied with 

“ (12.) A contract to make or accept a lease under this section 
may be enforced by or against every person on whom the lease if 
granted would be bmdmg. 


(a?) 44 & 46 Vict o 41. 
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‘‘(13) Tills section applies only if and as far as a contrary 
intention is not expressed by tke mortgagoi and moitgagee m tbe 
mortgage deed, or otberwise in writing, and sball Iiave effect sub- 
ject to tbe teims of tbe mortgage deed or of any snob writmg and 
to tbe provisions therein contained 

(14.) Nothing in tbis Act shall prevent tbe mortgage deed from 
reserving to or conferring on tbe mortgagor or tbe mortgagee, or 
both, any further or other powers of leasing or having reference to 
leasing , and any further or other powers so reserved or conferred 
shall be exeroiseable, as far as may be, as if they were conferred by 
this Act, and with all the like incidents, effects, and consequences, 
unless a contrary intention is expressed m tbe mortgage deed. 

(15 ) Nothing in this Act shall be construed to enable a mort- 
gagor or mortgagee to make a lease for any longer term or on any 
other conditions than such as could have been granted or imposed 
by tbe moitgagor, with tbe concurrence of all tbe incumbrancers, if 
this Act had not been passed 

(16 ) This section applies only in case of a mortgage made after 
the commencement of this Act , but tbe provisions thereof, or any 
of them, may, by agreement in writing made after the commence- 
ment of this Act, between moitgagor and mortgagee, be applied to 
a mortgage made before tbe commencement of this Act, so, never- 
theless, that any such agreement shall not pre]udioially affect any 
right or interest of any mortgagee not joining in or adopting the 
agreement 

(17 ) Tbe provisions of this section referring to a lease shah be 
construed to extend and apply, as far as circumstances admit, to 
any letting, and to an agreement, whether in writing or not, for 
leasing or letting.’* 

This section removes, in cases to which it applies, the dis- 
ability which formerly prevented mortgagors in possession from 
granting leases and entering into and enforcing contracts for 
leases without the consent of their mortgagees. 

The conditions annexed to an exercise of this statutory power 
must be strictly observed, as otherwise the lease will be void, as 
under the old law, as against the mortgagee {^), and will only 
operate as between the mortgagor and the lessee by estoppel (s) 

Land, as defined for the purposes of this Act, unless a 
contrary intention appears, includes land of any tenure and 
hereditaments, corporeal or meorporeal, and houses and other 
buildings, also an undivided share of land (a). 

A lease hy a mortgagor under this section may apparently 
confer, so as to bind the mortgagees, rights of light or other 
easements over adjoining land (S)r 

M See v Gomfy 24 L J. («) Ihid s 2 (ii.) 

N S 289, llExcli 274. (5) WtUonY* QuemU Cluh^ (1891) 8 

(«) See ante, p 682 Oh 622. 


CHAP XXXWI 


Effect of 
sect 18 


Sub-sect (1) 
Definition of 
land 


Demise of 
easements. 
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3HiJP xxxvn. 


-leases by 
muted owner 
>f mortgaged 
ands. 


^owers of 
easing under 
3 li Act, 
l882, s. 50. 


3ub-s6ct (2). 
Leases by 
nortgagees in 
possession 


3nb-sect (3). 
No power to 
grant naming 
Leases 


Sub -sect (6). 
Best rent to 
be reserved. 


Al f.TimigTi the above definition of land does not extend to 
any estate or interest in land,” it is conceived that tenants for 
life and other limited owners who have mortgaged their interests 
may, without the consent of their mortgagees, grant leases of 
the settled lands under this section which will he valid, at all 
events, until the determination of the hmited interest if such 
should happen before the expiration of the term 
And by sect. 50 (3) of the Settled Land Act, 1882 (c), it is 
enacted that — 

Unless the assignee is actually in possession of the settled land 
or part thereof, his consent shall not be requisite for the making of 
leases thereof by the tenant for life, provided the leases are made 
at the best rent that can reasonably be obtained, without fine, and 
in other respects are in confoimity with this Act.” 

A mortgagee is not bound by any agreement collateral to the 
lease made between the mortgagor and his lessee (d). 

Sub-sect. (2) of sect 18 of the Act of 1881 empowers mort- 
gagees in possession to grant leases of the mortgaged lands in 
accordance with the provisions contained in the following sub- 
sections. This question will be considered later (e). 

Mortgagors are not empowered under sect 18 to grant mining 
leases of the mortgaged land, inasmuch as such leases involve 
the abstraction of coiytis of the property so as prejudicially to 
afEeet the security But the provisions of the section, with such 
modification as may be necessary, may be extended by the 
terms of the mortgage deed so as to enable a mortgagor to 
grant mining leases (/) It will be observed that mining leases 
are not excepted from the statutory power of leasing given by 
the Settled Land Act, 1882, to limited owners of settled lands 
which are in mortgage {g). 

Sect, 18 requires the lease to reserve the best rent that* can 
reasonably be obtained In estimating what is the best rent in 
each case, the particular circumstances must be regarded as a 
whole , and if the lease was granted m good faith and between 
independent contractmg parties, the Court would not interfere 
unless satisfied that the inadequacy was substantial (A). 

(o) 45 & 46 Vict 0 38. (/) See Conv Act, 1881, s* 18, 

(a) Mumajpal Permanent Imestment sub-ss (13) and (14), sup 
Bu%Uvng See v 22 Q B I) 70, ip) Sup 

O A (A) Duchess of Suthe't land v Duhe of 

(^) Seepo«^, p 800 Sutherland, (1893) 3 Ch 169, 193. 
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In a lease granted under this section the lessee’s covenants ohap xxxyii 
will be made with, and the power of re-entry will be given to, Sub-sect (7) 
the mortgagor, but the benefit thereof will be annexed to the 

1 -I T ^ eondition. 

actual legal reversion, thus vesting in a legal mortgagee aU of re-entiy 

remedies for recovery of rent and enforcing the covenants and 

the right of re-entry as if he had joined m granting the 

lease (i) , so also the lessee will be entitled to the benefit of all 

covenants m his favour entered into by the lessor-mortgagor as 

agamst the mortgagee as owner of the legal reversion (7t) 

The mortgagor must deliver to the mortgagee a counterpart Sub-sect (8) 
within one month after making the lease (7) If the mortgage 2>unlerpart 
is of an undivided share of land, and the mortgagor concurs 
with the other co-owners m granting a lease under this section, 
he must either obtain their consent to the delivery of the 
counterpart to the mortgagee or he must obtain a duphoate 
counterpart from the lessee. If a counterpart has been executed 
by the lessee, the non-delivery thereof to the mortgagee will not 
prevent the lease from being binding on the mortgagee in favour 
of the lessee, who is not concerned to see that the counterpart 
is delivered to the mortgagee (7) , but the lessee and those 
claiming under him will be protected by production of the lease 
executed by the lessor. The Court would probably decree 
specific performance of the obhgation to deliver the counterpart, 
and it would seem that the omission to dehver the counter- 
part would be such a breach of a provision of this Act as to 
render exerciseable the statutory power of sale conferred by 
this Act {m) 

For the purposes of the Act, ^-‘building purposes include the Sub-sect (9) 
erecting and the improving of, and the adding to and repairmg 
of, buildings ; and a building lease is a lease for building pur- 
poses or purposes connected therewith” {n) Sect 18, sub- 
sect (9), of the Act, by enacting that building leases shall be 
made for the considerations therein mentioned (which are in 
effect considerations that the lessee shall carry out bmlding 
purposes), seems imphedly to allow that such considerations may 
be regarded in fixing the best rent If it is desired that the 
mortgagor shall not be able to grant under his statutory power 

h) See Oouv Act, 1881, s 10 {1) Conv Act, 1881, s 18, sub -s (11) 

(Ar) Wilson V Queen’s Cluh, (1891) 3 (»*) IbtA s 20 

Ch 622 {n) Ib%d s 1 (x) 


VOL. I — R. 


Y Y 
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a valid lease, reserving for five years a comparatively low or 
even nommal rent in consideration of the lessee having carried 
out, or ‘Undertaking to carry out, building operations involving 
large -capital expenditure on his part, a contrary intention must 
be expressed in the mortgage deed under sub-sect (13). 

The consideration of having repaired buildings’^ -will not 
be satisfied by part repairs effected by the lessee without any 
binding obligation or contract on his part (o). 

It is not unusual in practice to insert in mortgages a proviso 
excluding or modifying the provisions of this section, on the 
ground that the powers thereby conferred upon mortgagors are 
unduly extensive 

Where it is mtended to exclude the operation of this section, 
this should be done in express terms, and not merely by giving 
different powers of leasing to the mortgagor, which might he 
construed as collateral to and not in substitution of the statutory 
powers 

If the operation of the section is simply negatived, the con- 
currence of the mortgagee m leases -will he required, as was the 
case before the passing of the Act. 

Suh-seot. (13) requires that the contrary intention should be 
expressed not merely in the mortgage deed, but ‘‘ by the mort- 
gagor and the mortgagee in the mortgage deed, or otherwise m 
writing.” The words by the mortgagor and the mortgagee ” 
would seem to he superfluous, unless it is intended that, where 
contrary intention is expressed, the mortgage deed shall be 
executed by the mortgagee. Even independently of this re- 
quirement, it would seem that the mortgagee ought m such case 
to execute the mortgage deed No doubt the execution of the 
deed by the mortgagor alone would bind him, as between himself 
and the mortgagee, not to grant such a lease, and the mortgagee, 
although he had not himself executed the deed, might restram. 
the mortgagor from doing so ; but it seems doubtful whether, 
after the lease had been granted, the mortgagee, unless he had 
executed the mortgage deed, could treat the lease as void as 
agamst a person who was not a party to that deed and had 
taken his lease hona fide and without notice that the mortgagor’s 
statutory powers of leasing had been therein expressed to be 
excluded 


io) Me Chamier's Settled Estates, (1892) 2 Gh 192, 
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The effect of suh-sect (15) is to render the powers of leasing 
conferred by this section inapplicable, except by ^licence of the 
lord, to copyholds in manors where there is no custom to lease 
without such licence 

The powers of leasing given by sect 18 apply to mortgages 
made after, but in pursuance of agreements made before, the 
commencement of this Act So where an agreement for a mort- 
gage made before the commencement of the Act provided that 
a mortgage should be executed oontammg a power of sale and 
all other usual clauses,’’ it was held that the mortgagor was 
not entitled to have the operation of this section excluded {p) 
The words “ so far as circumstances adrmt ” apparently render 
inapplicable to parol agreements sub-sect (7), as to covenant for 
payment of rent and condition of re-entry, and sub-sect (8), as 
to dehvery of a counterpart, and also permit an agreement to 
pay rent to be substituted for a covenant m agreements m 
writing not under seal for leasing or letting, 

{p) JUte Kugent and Miley^s QonUact^ 49 L T 132 
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OHAPTEE XXXVIII 

OF REDEMPTION. 

Section I 

Of the Eight to Eedeem generaixy 

i. — Who are entitled to redeem — It has been seen that the 
right of redemption is inherent to and inseparable from a 
mortgage transaction, whether, as is nsnally the case, the right 
IS vested m the mortgagor by an express proviso to that effect 
contained in the mortgage deed, or whether it is to be reasonably 
inferred from the circumstances of the transaction that the 
instrument was intended to operate by way of security, and not 
as an absolute conveyance (a) This inherent right is, how- 
ever, enforceable only by the persons, subject to the conditions, 
and in the manner hereafter stated 
If the transaction be by way of sale, but reserving to the 
vendor a right of repurchase within a hmited time or in a 
certain event, it is not a mortgage, and if the condition of 
repurchase is not stnctly complied with, the grantee’s title will 
become absolute so as to deprive the grantor of any right of 
redemption (b). 

It is a general principle that no person shall be entitled to 
redeem but he who can show a title to the estate of the 
mortgagor (c) , for the mortgagee is entitled to hold the 
property against all persons who cannot clearly establish their 
title to the equily of redemption (d). So where a person 
claiming under the heir general sought to redeem a mortgage 

{«) See mUj p 11 P 

{h) Goodman v Grtmon, 2 Ba & Be {e) Lomax v 1 Vem 182 

278, Wilhams v 5 My & Or JBickley v Lorrm^ton, and Monk y 

303 , Lorry v Meadowcroft, 4 Beav Lomfret, 2 Eq Oa Abr 605, pi 39 
202 , AUorson v White, 2 De Gj- & J James v Biou, 3 Swanst 237. * 

97 As to conditional sales, see mte, («?) See Tyson v Cox^ T & R 395. 
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on the fee, and the mortgagee by his answer set up a deed of 
entail entitling another person to the equity of redemption, it 
was held that the plaintiff could not be admitted to redeem even 
at his own peril (e) 

As a general rule, the mortgagor and all persons having any 
interest in the equity of redemption are entitled to redeem 

It has been seen that if the mortgage is of renewable lease- 
holds, and the mortgagee obtains a renewal, the moitgagor will 
be entitled to the benefit of the new term, and will have the 
right to redeem and enjoy the term free from the mort- 
gagee/) 

One of several joint tenants or tenants in common of the 
equity of redemption is entitled to redeem subject to accounts as 
between himself and his co-owners (g) 

A co-mortgagor is, however, not entitled or compellable to 
redeem his part only of the mortgaged property, but must 
redeem the whole, subject, as between himself and his co-mort- 
gagors, to his right of contribution in respect of the amount paid 
by him to redeem the mortgage and to the rights of all other 
persons interested in the equity of redemption (^) 

So, also, if two estates are comprised in the same mortgage, 
the owner of the equity of redemption of one of the estates can- 
not claim or be compelled to redeem that one apart from the 
other, his right being to redeem the whole property comprised 
in the mortgage, subject to the equities of other persons 
interested (i) 

A mortgagor who has absolutely assigned the equity of 
redemption cannot bring an action for redemption (1). 

The assignee of the eqmty of redemption may also redeem, 
although the equity has been abandoned for a considerable time 
Of this an instance fiequently referred to is to be found in a 
case before Lord Hardwicke {1), in which a person who is there 
styled a prowhng assignee, bought in, for a very inconsiderable 
sum, an equity of redemption which had been abandoned for 
fifteen years. The Court decreed a redemption on terms, 

(e) Loinax v Bird, 1 Vern 182 134 See Balk v 12 Ves 48, 

(/) Ante, p 164 49 

id) Wynne v Styan, 2 Pli 306 , JECall v Keward, 32 Oh D 430, 

Waugh v Land, G* Coop ISO , Wxeks 0 A 

T Senvens, 1 J &■ H 216 , Bearce y (^) K%nna%rd y TroUojee, 39 Oh D, 
Morris, L R 5 Oh A 227 636 

(A) Oholmondley r, Clinton, 2 J & W (1) Anon , 3 Atk 314 
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namely, that on taking the aoconnt he should he allowed to 
surcharge and falsify only, and that the interest on the mort- 
gage should be calculated at 5 per cent. But the assignee of 
the mortgagor pendente lite^ after action for redemption brought 
by the mortgagor, is bound by a decree for foreclosure in his 
absence (w?) ; and after foreclosure and decree, must pay the costs 
of revivor (^ 2 ) If the assignee purchase the equity of redemption 
without communicating with the mortgagee, whose mortgage 
turns out to have been executed by the fraud of the mortgagor, 
the assignee will be cast ( 0 ) 

A contractor for the purchase of the equity of redemption is 
not entitled to redeem until he has accepted the title so as to be 
in a position to call for a conveyance (^) 

Although a voluntary conveyance be, under 27 Eliz 0 4, 
fraudulent and void against a mortgagee, who is, p'^ 0 tanto^ a 
purchaser, nevertheless the party claiming under the deed is 
entitled to redeem ($'), and d fortion he is now so entitled 

It has been said that a tenant may redeem or procure one to 
redeem for him (^) So, it has been held that a tenant for years 
in occupation under an agreement for a lease made prior to 1882 
by a mortgagor, without the consent of his mortgagee, was 
entitled to redeem, the mortgagee having refused to adopt the 
agreement ( 5 ) 

Subsequent mortgagees may redeem (^) ; but they must make 
the mortgagor or his heir party to the action {li ) ; and if the first 
incumbrancer be not in possession, they must pay him all the 
arrears of interest {x) If the first mortgagee does not appear at 
the hearing, the subsequent mortgagee will be allowed to make 
the decree absolute against him {y) 

But a first mortgagee ought, without a judicial proceeding, to 
accept payment from a second mortgagee, although he has not 
the concurrence of the mortgagor ; and the refusal of the first 
mortgagee to do so, on tender after notice, debarred him of his 


(m) Wood V Sun , 19 Beav 661 
(») James v JSaiding, 24 li J Oh 
749 

a Vorley v Cooke, 1 Giff 230 

Taskea v Small, 3 My & Or 
69 , Jearce v Morris, L R 5 Oh A 
227, 23] See also Tarn y Tmnefi, 39 
Oh B 456, 466, 0 A 

(^) Ttand v Cartwright, 1 Oh Ca 
69 , Moward v Morris, 1 Vem 193 , 
Northrop y West, 2 Bep m Oh 62, 


(r) Keeeh y Mall, 1 Doug* 21 
^ Tam y Tumei, 39 Oh D 456, 

(i) Fell y Brown, 2 Bro 0 0 276 
See 4 & 5 ‘Wall III o 16 
(li) Farmer y Curtis, 2 Sim 466 
(4 Aston y Aston, 1 Yes Sen 264, 
268 

{y) Cottingham y Zord Shrewsbury, 
6 Sim 395 
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right to the costs of the foreclosxire suit, though he might, 
perhaps, in strictness have objected to assign the debt (s). 

The trustee of a bankrupt may redeem (a ) ; but neither 
an insolvent (5) nor a bankrupt, though uncertificated, can 
do so (<?). 

Sect 70 of 6 Q-eo. TV c. 16, and sect. 149 of 12 & 13 Viet, 
c. 106, which enabled the assignees of a bankrupt to revest the 
legal estate by tender or payment before the day fixed, are not 
included in the Bankruptcy Act, 1869 (c?), or in the Acts now 
in force. 

Whether a mortgagor who had become insolvent and filed 
his petition under 6 & 6 Viet c 116, and had after the final 
order obtained a discharge from the creditors, but had failed 
in obtaining a reconveyance from the ofiBcial assignee, could 
maintain a suit for redemption of the mortgage, seemed to be 
doubtful, if the defendant mortgagee demurred, or the official 
assignee resisted the jurisdiction of the Court; as no express 
power was given of compelling the assignee to assign a surplus, 
or of takmg off the file or dismissing the petition, or otherwise 
determining the duties of such assignee {e), especially if the 
surplus was not clear or in danger (/) ; but the better opinion 
is, that neither an insolvent or bankrupt (g), or their creditors, 
can redeem (A). 

It was well settled under the old law that a creditor who had 
obtained a judgment against his debtor might redeem a mort- 
gage of freeholds, without taking out execution (^), by virtue of 
his so-called general hen on the land (A) ; but the rule was 
different as to mortgaged leaseholds, in which case execution 
must first have been issued (Z), Since the statute 27 & 28 Viet 
c 112, it is only by issuing legal or equitable execution that 
creditors can obtain any charge or hen upon the land of their 


(a) Smith V Green, 1 CoU 556 , 
Tearoe v. MorHs, Xj R 5 Oli A 
230 

{a) Frcmchlyn v Fern, Bam Oh R 
30 

(5) Kay y Fosbrohe, 8 Sim 28 But 
see Zatoicr v JBColeomhe, 8 Sim 76 {qu ) 
(tf) Tarleton v Hornby, 1 Y & 0 
Ex 172 , Motion v Moojen, L R 14 
Eq 202 

id) J)mn V Massey, 6 A & E 479 
le) Freston v Wilson, 5 Ha 185 , 
Wearing v. FUis, 6 D© G M. & G 
596 , Sacston v. Davis, 18 Yes 72 


(/) Dyson v Hornby, 7 De G M & 
G 1 

(jg) Fochfoi t Y Fatfersby, 2 H L 0 
408 , Fe Leadbitter, 10 Oh D 388, 
0 A 

(^) Heath y Ghadwick, 2 Ph 649 , 
D(mis Y Snell, 2 De G E & J 468 

(^) Sharpe v Farl of Scarborough, 4 
Yes 638, Timstall y Ttappes, 3 Sim 
286, 300 

0e) Simehewer y Thompson, 2 Atk 
440 

if) Shirley v Watts, 3 Atk 200 , 
Angell y Draper, 1 Yem 399, 
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debtor {m) It is clear tbat creditors who have actually issued 
execution are entitled to institute proceedings for redemption (n ) ; 
so also a creditor who has taken out a sequestration (o ) ; and in 
one case it has been held that a judgment creditor, who had 
filed a bill to redeem against the debtor and his mortgagees 
without having first obtained execution, was entitled to the 
ordinary redemption decree {p) It would thus seem that any 
creditor, who has entered up his judgment without issuing a 
writ of eleg^t, being now in a position to obtain equitable execu- 
tion, is entitled himself to bring an action for redemption of the 
mortgaged property. 

If a judgment stand between two mortgages, it was held by 
Lord Thurlow that the judgment creditor, in a suit to redeem 
the first mortgage, need not make the subsequent mortgagee a 
party to his action in order to postpone him {q). But as the 
second mortgagee must be interested in the account, it is some- 
what difficult to understand the grounds on which his lordship 
arrived at this decision 

If a trustee in bankruptcy (?), or a trustee of a deed of 
arrangement for the benefit of creditors (s), refuse to enforce 
their right of redemption, the creditors may bring their action 
for rehef 

The plaintiff m a creditor’s suit may, after a decree for sale 
of the real estate, bring a supplementary action for redemption 
against the mortgagee in order to carry out the sale (t) 

The Oro'wn, or its grantee, might have redeemed on forfeiture 
of the eqmty of redemption (u), and now the administrators or 
interim curators of the estate of the felon, under 33 & 34 Vict. 
c. 23, may do so (x). 

So the lord, claimmg the reversion by escheat, may redeem a 
mortgage term (y). 

A surety to a mortgage is entitled to redeem (s) by reason of 
his right to pay off the debt, and to avail himself of all the 


(m) 27 & 28 Vict o 112, s 1 

(n) Cham'pmys v Burland, 23 L T 
N S 684 , 19 W E 148 

(o) Faweet v Fothergill, Dick 19 
(^;) BecleitY Buckley, E 17 Eq 

435 See JECatton y. Haywood, L E 9 
Oh A 229 , Wells v Kiljpxn, L E 
18 Eq 298 

{q) Sh^herd v Gwxnmt, 3 Swanst 
16U 


(>) FtanMyn v Fern, Bam Oh E 
30 

[s) Troughton v B%nlm, 6 Ves 673 
Ghnsticm v Field, 2 Ha 177 
Att •Gen v Crofts, 4 Bro P 0 
136 , ZovelVs Case, 1 Salk 85 
{x) See ante, p 643 
ly) Bcwne y Moms, 3 Ha 394 See 
Beale y Symonds, 16 Beav 406 
{z) Gteen v. Wynn, L E 4 Oh A 
204. 
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remedies of the creditor {a ) ; but a surety for part of a debt is 
not entitled to the benefit of a mortgage given by the debtor to 
the creditor at a different time for another part of the same 
debt, and, therefore, is not entitled to redeem such mortgage (h) 

Where a married woman mortgages her separate estate with 
the concurrence of her husband, the presumption is that the 
money was raised for his benefit, and, in the absence of rebut- 
ting evidence, the wife is regarded as a surety, with all rights 
incident to that relation, and will, therefore, be entitled to 
redeem (c) 

If the wife’s leasehold be mortgaged by the husband and 
wife, and the husband covenants to pay the debt, and after- 
wards reduces the amount of the debt out of his money, and 
dies, leaving his wife the survivor, the wife may, it seems, 
redeem, on placing the husband’s estate in the situation of the 
mortgagee to the amount of the sum paid by the husband (d). 

If a term of years be purchased by a husband, in the joint 
names of the husband and wife, and the husband mortgage it, 
and afterwards die in the hfetime of his wife, the creditors of 
the husband may, it seems, redeem {e) 

A creditor was permitted to redeem whose debt was considered 
to be released by operation of law, and to subsist in equity only, 
as in the case (/) of a bond given by a husband before marriage 
to his wife for a sum of money payable after his decease. 

A committee of a lunatic may redeem out of the rents and 
profits for the benefit of the lunatic’s estate {g ) ; and it is said 
that he may do so out of the personal estate of the lunatic 
without the leave of the Court, if threatened with foreclosure (/^) ; 
but in such a case the proper course is to obtain an order of the 
Court {i). 

And a guardian of an infant may apply the rents of a 
descended estate in discharge of the principal of the mortgage, 
because the mortgage is a subsisting charge on the estate (^). 


{a) See as to sureties to mortgages 
generally, ante, Oh IX , pp 1% et seq 

S Wade V Coopey 2 Sim 165 

Marl of Kmnoul t Mbnepj 3 
Swanst 202, n , MLudson v Carmiohaoly 
Kay, 613 

(i?) Fitt V Fitty T & R 180 Sed 
queer Oy if the husband’s representatives 
would not have been absolutely en- 
titled to the equity of redemption if it 
had been reserved to the estate 
being a chattel real, of which he could 


have absolutely disposed without his 
wife’s concurrence N'ote — In the 
register book the case is entered as F%U 
V Meid And see Glarh v Bwrghy 2 
CoU 221. 

{$) Watts V ThomaSf 2 P Wms 
365 

(/) Acton V Fen^rccy 2 Yem 480. 

(y) Mxp Gnmstone^ Amb 706 
(A) Pow Mort , p 285, n 
(») See 63 Vict o 5, s 117 (1) 

(A) FaJmes v. JDanhy^ Free. Oh 137 
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An equity of redemption will, in its descent, deyolye in like 
manner as tlie legal estate, that is, to the common law, or 
customary heir, according to the circumstances of the case ; to 
such heir the right of redemption of course belongs ; and upon 
an action by an heir-at-law to redeem, a primd. facie title is 
sufficient (/) So, also, if the land be gayelkind or borough- 
Enghsh, the heir special will be entitled to redeem (m). 

A dowress {n) may redeem. So, also, may a tenant by 
curtesy (o). 

The hcere^ factus^ or devisee of the equity of redemption, is 
entitled to redeem, and he need not make the heir-at-law of the 
mortgagor a party, unless he claims to have the will estab- 
lished {p) And a devisee has a right to redeem against a 
purchaser from a pretended heir, with notice of the pendency 
of a suit to estabhsh the will {q) 

If the subject-matter of the mortgage is leasehold or other 
personalty, the legal personal representatives of a deceased mort- 
gagor may redeem But if the mortgage is of realty in fee, the 
personal representatives cannot redeem in the absence of the heir- 
at-law or customary heir or devisee (?*)• Even though the mort- 
gage is for a term created out of the inheritance, the legal personal 
representatives cannot redeem ; so also if the equity of redemption 
escheats to the Crown (s) So, where freeholds were mortgaged 
for a term, and the owner of the equity of redemption, by his will, 
directed the mortgage to be paid off and the term to be assigned 
to one person, and devised the fee to another person, it was held 
that the right to redeem passed to the devisee of the fee (5^). 

The persons who are to avail themselves of the equity of 
redemption must be the same as those who, during the time 
fixed in the mortgage deed, could have redeemed at law, or 
their representatives or assigns; for otherwise equity would 
alter the bargain, and, therefore, where a term of years is 
mortgaged by an executor or administrator, the equity of 
redemption passes to the representative of such executor or 


Q) Pym Y Poioerman, 3 Swanst, 
241, n , Lloyd v Wait^ 1 Ph 61 
{m) Fawcett v Lowther, 2 Ves Sen. 
300, 304 

{n) Palmes v Lanhy^ Preo Oh 137. 
But see Dawson v Pcmk of Whitehaven, 
6 Ch D 218, 0 A , post 
[o) Jones v Meredith, Bunb 346. 

(^) Samders v Sawkvns, 8 Vm. 
Abt. 166 , 2 Hq Ca Abr 771 , Sail 


v Denoh, 1 Vem 342 , Lewis v PCangle, 
2 Ves Sen 431 , Philips v Mele, 1 
Bep m Ch 191 See 1 Viot c 26, 
S 3 

{g) Pinch Y JNewnham, 2 Vem 216 
(r) Pray y Drew, llJur N S 130 
(sj Cafley v Sampson, 33 Beav 661 
(i) Amhurst v Litton, 6 Bro P 0 
264 
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administrator, tliough he be not the representative of the cn^p ssxyiii 
deceased, and does not pass to the admmistrator de boms non of 
the deceased {u). 

Legatees whose legacies are charged on the mortgaged land I^egatees 
may apparently redeem (x ) ; but it seems that they can only sue 
through their trustee or executor unless he refuses to do so [y) 

Where property subject to a mortgage is settled to uses, the Tenant for 
tenant for life is entitled to redeem, and to have the legal estate 
conveyed to himself, but must hold the equity of redemption 
subject to the hmitations of the settlement (s). So, also, an 
equitable tenant for life may redeem {a). 

The mortgagee of tenant for life may redeem a mortgage in 
fee ; but if the tenant for life die before decree, his mortgagee 
will have to pay costs, and his action will be dismissed (J). 

A tenant in tail (c), or other remainderman or reversioner (r^), Remainder- 
may redeem. But a remainderman cannot, during the con- 
tinuance of a particular estate, redeem a mortgage of the fee 
where the mortgagee of the fee is also mortgagee of the particular 
estate, except by consent of the mortgagee (e) 

A jointress may redeem (/). Jomtress 


ii, — ^Limitation of Equity of Redemption to new ITses. — A very 
important class of cases is next to be considered, viz,, those in 
which the question has been, whether it is intended by the parties 
making the mortgage that the equity of redemption shall be 
limited in a manner different from the uses subsisting in the 
estate prior to the mortgage, or shall result to the same uses. 

As a general rule, it may be laid down that where the equity Q-eneral pre- 
of redemption is limited to persons other than the owners, the 
right is nevertheless in the owners {g ) ; but the mere frame of change of 
the deed may so clearly show an intention to act upon the limi- 
tation of the equity of redemption that the Court would be 
bound to give effect to it (h ) ; but a clear intention must be 


(«) Butler V Bernard^ Freem Ch 
139 , Sheffingtm v W^ztehursty 9 01 & 
F 219 And see Greenwood v Both- 
welly 7 Beav 279 

(ic) Batchelor v Middletony 6 Hare, 
76, 78 

{y) ^QQTroughtonY J?«w^s,6Ves 573 
(«) Lewis V Nangle, Anob. 150 , 1 
Oox, 240 , Bari of Kinmul v Money y 3 
Swanst 202, n , at p 219, n , Wicks 
V ScrivenSy 1 J & H 216 , Bea^ee y 

Momsy L R 5 Oh A 227. 


(a) JECaymer y Kaymery 2 Vent 343 
(5) Biley y, Croydony 2 Dr & S 293. 
{c) Blayfordy Blayfoidy 4:^0, 546 
{d) Aynshy y Beedy Dick 249 
(^) Bamld v Busselly To 9, 21 , 
Brout y Cocky (1896) 2 Oh 808 

(/) Howard y Harnsy 2 Oh Oa. 
147, Smithetty Heslethy 44 Ob D 161 
ijg) Hipkin y Wihony 3 De Q- S 

{h) Sug H L 174 See Bowell v, 
Whalleyy 1 Rep m Oh 116, 
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CHAP xxxvm sh.o'wn to change the ownership of the property {i) for purposes 
other than those of the particular mortgage (Z) 

It IS not necessary that the mortgage deed itself should con- 
tain an express declaration or recital of such intention (1 ) ; but 
where no such declaration or recital appears, the presumption is 
that the mortgage is for the mere purpose of raising money, 
and consequently against any alteration of the previous rights 
The presumption, however, may be rebutted if the spe3^,jQircu^ 
stances of the ease afford sufficient evidence of intention 
In eases thus depending on intention there cannot, of course, 
be any general rule Each case must depend upon its own 
particular circumstances The authorities seem to me to furnish 
us with no further guide than that the charge upon the estate, 
being, of course, in cases of this nature, the immediate motive of 
the deed, the Court will not impute the further intention to 
change the limitations, unless that further intention appears by 
recital or other special circumstances, and that the mere fact of 
the reservation of the equity of redemption deviating in a slight 
or partial degree from the original limitations of the estate, does 
not of itself furnish sufficient ground for imputing the further 
intention to change the limitations, but is rather to be ascribed 
to inaccuracy or mistake ” (n) 

Express limi- In Inn es V Jackson (o), there was a distinct and subsequent 
different clause declaring the uses, and a doubt has been expressed 

uses whether the mtention to change the equitable title to the estate 

would ever be inferred from the mere language of the proviso 
for redemption (without aid from other parts of the mstrument) 
in whatever terms it were framed (p) At all events, in cases 
depending merely upon the reservation of the equity of redemp- 
tion, variations which can reasonably be referied to mistake or 
inaccuracy are not to be regarded , but if the variations be such 
that they cannot from their nature be referred to mistake or 
inaccuracy, they must, it is submitted, have their effect (q) 


(^) lord ^Eastings y Asthy^ 30 Beav 
260 

(^) Bam&U V Wilson, 2 T & 0 O 
0 407 , Eddleston v Colhns, 3 De G* 
M & G- 1 , Farler y Eills, 7 Jur 
N S 833, H L , reversing 4 De G 
362 

{1) Innes y JacJcsm, 16 Ves 367 
See Bddleston y Collins, 3 De G M & 
G 1, at p 15 

(m) Heather v- Q^Hed, 2 De G, & J", 


399, and oases there cited 

(n) Fe) Turner, L J , in Heather v 
G* Neil, sup , at p. 414 

(o) 16 Ves 356 , commented on in 
Martin y Mitchell, 2 J & W 423, 
424, and reyersed, 1 Bli 136 See 
Foioelv Walley.l'R&p m Oh 116 

{p) 2 Day Cony, 4th ed vol u 
pt 2, pp 41, 42 

{q) Heather y O'Heil, 2 De G. & J, 
399, 416 
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Wiiere several mortgages were made in whicli the limitations 
of the equity of redemption varied, it was held that no inten- 
tion to re-settle was shown (r) ; hut the Vioe-Ghanoellor’s deci- 
sion, which was reversed, may be deemed more in accordance 
with other authorities (s) 

Where the instructions for the mortgage were to re-settle 
the estate upon the same uses, no effect was given to an altera- 
tion (t) 

There is a distinction also between a mere mortgage and a 
conveyance to trustees on trusts expressly declared, m which 
latter case effect will be given to the altered ownership (w). 

If a mortgage be made xmder a power of appointment, 
whether in fee or for years, it is a revocation of the sub- 
sisting uses pro tanto {x ) , and therefore whether the form 
of the proviso for redemption be that on payment of the 
mortgage money the appointment shall be void, or that the 
estate shall be reconveyed to the old uses, or shall be conveyed 
to the use of the mortgagor, his heirs and assigns, the equity 
of redemption will in all respects, in the absence of evidence 
of contrary mtention, correspond with the title prior to the 
mortgage {y). 

The case of Anson v Lee {%) seems opposed to this rule, but 
has been questioned by Sir E Sugden {a) 

The result is, that unless there be on the face of the in- 
strument, or from a comparison of the wording of different 
instruments of mortgage, an indication of an ulterior intention 
inconsistent with a future exercise of the power (6), in the case 
of the execution of a special power by way of mortgage, the 
nght of redemption will remain in the persons entitled to the 
estate in default of appointment (c). If a mortgage is made by 
the exercise of a general power of appointment, the equity of 
redemption is apparently m the appointor {d) 


CHAP XXXVUI 

Several mort- 
gages with 
different 
limitations 


Variation, 
contrary to 
insti notions 


Mortgage 
under power 


(r) Whitbread v Smithy 3 De G- M 
&a 727 

(s) Barnett v Wilson, 2 T & 0. 0 
0 407 , Atkinson v Smith, 3 De G & 
J 186 , Farw Pow 139 , Sug Pow , 
8th ed p 274 , Fish Mtg , 4th ed 
p 704 

(if) Meadows v. Meadows, 16 Beav 
404 

{u) Fitzgerald v Fauconherg, Fitz 
207 , followed in Heather v O'Neil, 2 
DeG &J 399 

(a?) Thorne v Thorne, 1 Vem 141 


See Feikins v Walker, 1 Vem 97. 
And see Farwell on Powers 

{y) Bo^Innessr Jackson, ISYes 367, 
Pow Mtg , p. 346 , Patch on Mtg. 
p 176 , JBLipkin v Wilson, 3 De G & S 
738 See Fitzgerald v Faueonberg, sup 
{z) 4 Sim 364 

(a) Sug Pow , 8th ed p 275 
(5) Fitzgerald v Fauconherg, Fitz 
207 , Barnett v Wilson, 2 Y & C C 
0 407, but guwte this case 

(c) Innes v Jaekson, 16 Ves 356 

(d) Be Van Magan, 16 Oh D. 30 
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CHAP XXXYIH 


Inconsistency 
between pro- 
viso for re- 
demption and 
trust of sur- 
plus sale 
moneys 


Mortgages by 
husband and 
mfe. 


Wliere a mortgagor, Laving a power to appoint by will, 
appointed to the mortgagee by will and covenanted not to 
revoke the will, the mortgage did not prevent revocation, but 
the mortgagor was left open to an action for damages (e) 
although he had become bankrupt, as the contingent liability 
under the covenant was incapable of proof under the bankiuptcy 
and not released by it (/) 

Where real estate was settled upon trust for a married woman 
for life, and subject thereto upon trust “ for such person or 
jiersons, not bemg her present husband or any friend or relative 
of his, and for such estate or estates,’’ as she should by deed or 
will appoint, with trusts over in default of appointment, and 
the tenant for life mortgaged the property in fee by a deed 
contaming no recitals, but reserving the right of reconveyance 
to her and her heirs or assigns, or as she or they should direct, 
and she afterwards made a will containing a general devise to 
her sister and her children, it was held that, in the absence of 
any indication of intention to the contrary by the deed itself 
or the circumstances of the case, it must be presumed that there 
had been merely an inaccuracy or mistake in the way in which 
the equity of redemption had been reserved, and that the real 
intention was not to confer upon the mortgagor an absolute 
estate in fee simple, but that the equity of redemption should 
follow the original limitations in her favour, including her 
power of appomtment, which it was further held was not exer- 
cised by the general devise contained in her will (g). 

By a marriage settlement land of the husband was conveyed 
to such uses as the husband and wife should jointly appoint, 
with remamders over in default of appomtment The husband 
and wife mortgaged the property in exercise of their power, and 
by the mortgage deed the reservation of the equity of redemp- 
tion was to the old uses, and the trusts of the surplus sale 
moneys were for the husband, his heirs, executors, and adminis- 
trators; it was held that the latter trust prevailed (A). A 
resulting trust is to be applied m these oases only where it 
appears that the taker is not mtended to take beneficially («). 

These questions have generally arisen in mortgages by hus- 
band and wife ; and the principle of equity in such cases is, 

{e) Step Touolist by Preston, 401 , {g) Me Myron^s Settlement, W^lhams 

Sng- Pow , 8th ed p. 214 , M6b%nson'7 v Mitchell, (1891) 3 Oh 474 

Ommaney, 23 Ch D 285, 0 A (A) Jones v Davies, 8 Oh D 206 

(/) Mohnson y Ommaney, sujp {%) Ihd , at p 216 
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that if money be borrowed by the husband and wife upon the CHAP SXJCVni 
seourity of tlie wife’s estate, althougli the equity of redemption 
IS by the mortgage deed reserved to the husband and his heirs, 
or to the husband and wife and their heirs, yet there shall be 
a resulting trust for the benefit of the wife and her heirs {1), 
and that the wife or her heir shall redeem, and not the heir of 
her husband {1) The same principle apphes if the wife concur 
in a mortgage of her jomture lands (m), m which case the 
general rule is, that her concurrence to let m the mortgage shall 
not prejudice her rights, although the equity of redemption be 
limited to the husband and his heirs, but she shall, on his death, 
be admitted to redeem 

On the same principle, where an owner in fee died intestate, 
leaving a widow entitled to dower, who concurred with the 
heir-at-law for the purpose of releasmg her dower m a mortgage 
to a building society, which provided that, on payment off of the 
mortgage, a statutory receipt should be indorsed on the deed 
to the intent that the property comprised therein be revested in 
the person or persons for the tnne^being interested in the equity 
of redemption, it was held that the release was made only for 
the purposes of the seourity, and was at an end when the recon- 
veyance took place so as to restore her right to dower {n) The 
decision must have been different if the mortgage had been made 
by a husband married before the Dower Act (o), with the con- 
currence of his wife, to release her dower, as in that case he 
would have died entitled only to an equitable estate out of 
which there could then be no dower {p) 

The general principle to be apphed in deciding whether it be 
the estate of the wife, or the estate of the husband (if the wife 
jom in the conveyance, either because the estate belongs to her, 
or because she has a charge byway of jointure out of the estate, 
and there is a mere reservation m the proviso for redemption, 
which would carry the estate from the person who was owner at 
the time of executing the mortgage ; or where the words admit 
of any ambiguity), is, that there is a resulting trust for the 

(A) And see Pitt v Pitt, T & E {m) Cotton r Cotton, 2 Eep m Ch 
180, anU, p 697, note (<2), a case of the 72 ; Prmd v Prend, 1 Vem 213 , 
wife^s leasehold mortgaged by Southeoat v Manors, Oro Ehar 744. 

band W Meek v ChamberUm, 8 Q. B. B 

(1) See Smtmffton v JSimtmgton, 2 31 

Vem 437 , Corbett v Parker, 1 Anst, (e>) 3 & 4 WiU IV c 106 

138, 3 Anst 766, Puscombe v. Mare, [p) Pawson v Pank of Whitehaven, 

6 Bow, 1 6 Oh B 218, 0 A 
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benefit of tbe wife, or for the benefit of the husband, as the case 
may be (q ) ; but it is not necessary, in order to bar the wife, 
that there should be sufficient evidence in the recitals to inform 
her of the alteration in the hmitations (r) 

The old uses were held to be altered where the mortgage was 
made by a husband under a general power, and there was 
superadded a trust for sale and an express trust for himself in 
fee (s) 

And so where a modification of the equity of redemption was 
made in order to enable the wife to deal with it without a 
fine {f) 

Where a wife joined in a mortgage and released a rent-charge 
to which she was entitled, her equity of redemption was not 
barred because there was no express contract to bar it {k) The 
same result followed where the wife was ignorant of the effect 
of the proviso and had no intention to bar her rights (ii?) 

Similarly, where money of a married woman was lent on 
mortgage, and by the mortgage deed the mortgage money was 
made payable to the husband and wife or the survivor, on proof 
that the wife did not consent and was not represented by a 
separate solicitor the deed was rectified (y). 

In one case (s), in which the estate of the wife was conveyed 
by way of mortgage in fee, and the equity of redemption was 
limited to such uses as the husband and wife should jointly ap- 
pomt, and m default of such joint appointment, then as the wife 
should by will appomt, and in default of any such appointment, 
to the wife in fee, the Master of the Rolls doubted if there was 
any alteration of the wife’s estate, but this opinion is justly 
questioned by Sir E. Sugden (a) 

In a later case, where husband and wife demised the wife’s 
lands, and covenanted to levy a fine, to confirm the mortgage 
term, and subject thereto to enure to the use of the husband in 
fee, and for no other purpose whatever, it was held that the 
wife’s right of redemption was barred (b). 


(q) See Jackson v Innes^ 1 Bli 126 
( 9 ) InnesT Jackson^ 16 Yes 366 
1$) JECeather y G^Nexly 2 De G & J 
399 

(^) Atkxnsm v Smith, 3 De G & J 
186 , hardly reconcilable -with Whit- 
hread v Smith, 3 De G M & G 727 
See Sug* Po-w , 8tb ed p 286 , Earw 
Pow , p 139 


{u) Me JBetton^s Timt Estates, Jj R 
12 Eq 553 

{x) Stamficldy Eallam, 5 Jur N S 
1334, 29 L J Ob 173 
{y) Knight y Knight, 11 Jur N S 
61? 

( 0 ) Martin y Mitchell, 2 J & W 
423 

{a) 1 Sug Po-w , 8tb ed p 311 
[b) Meeve y Kicks, 2 S & St 403, 
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The above rule applies equally to a mortgage of the wife’s chap xxxvm. 
chattels real, unless a contrary intention appear from the Chattels real 
deed (c), though slighter evidence would appear to be sufficient 
in this case (cl) 

The case of Ruscombe v Sure (e), in the House of Lords, 
shows strongly the force of the rule. In that case the estate 
devolved on the wife already charged with the mortgage, and 
the husband paid a considerable sum in keeping down the 
interest; he and his wife afterwards joined in deeds of convey- 
ance and fine to the mortgagee, reserving the equity of redemp- 
tion to the husband in fee ; after his death, the heir of the wife 
obtained a decree for redemption against his heir, and against 
the representatives of a purchaser of part of the estate from him 

The following conclusions may be drawn — General lesult 

1. Where the mortgage is for the mere purpose of raising 
money, the presumption is against any alteration in the previous 
rights 

2 A different reservation of the equity of redemption is not 
enough to rebut the presumption. 

3. A recital is not necessary, but is very advisable. 

4 A subsequent clause declaring new uses will suffice, espe- 
cially where the mortgage is of a term and the new uses are 
declared of the fee. 

6. There must be sufficient evidence of intention to alter the 
previous rights, which will depend upon the circumstances of 
each case. 

6 It wiH require stronger evidence to alter the rights of a 
wife 

7 The alteration will be effectual if there is an object xdterior 
to the purposes of a mortgage. 

8 The above principles apply to an appointment by way of 
security. 

The effect on the old uses of a disposition by a tenant in tail Bar of estate 
by way of mortgage or for any other limited purpose, is regu- 
lated by statute (/), the effect of which is that a disposition for 
a limited purpose, if it create only an estate pour autre me^ or a 
term of years absolute or determinable, or a charge without any 
estate to secure it, is only a bar of the entail tanto^ although 

(<;) ClaiJc V BurgTi^ 2 OoU 221, («) 2 Bli N S 122 And see Wood 

P%got V F%gritj L R 4 Eq 549 v. Woodj 7 Beav 183 

{d) Watts V Thomas, 2 P Wms (/) 3&4Will TV o 74, s 2 
365 

Z Z 


VOL. I. — R. 
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an intention is expressed or implied that it should operate as a 
total har , to give effect to such an intention, the deed must con- 
tain a further valid disposition to" the extent intended ; whilst, 
on the other hand, a disposition creating an actual estate greater 
than an estate pour aid) e me will operate as a total bar of the 
estate tail to the extent of the estate created, although it be only 
as a security, and the deed declare that it is ^tended to be a bar 
pro ianto merely To give effect to that intt^^n the estate tail 
must be re-limited subject to the interest createa. ^ In either case 
the further limitations may be created by the saihe^deed ; for, 
although the statute denies effect to a mere intention, whether 
implied or expressed, yet it does not of course prohibit the express 
limitation of the old or any other uses which the tenant in tail 
may choose to mtroduce The clause is sbdfully yet singularly 
framed ; but it expressly denies, in the general case provided for, 
effect to an express declaration confining the operation of the deed 
to the mcumbrance created, whilst it equally denies, in the ex- 
cepted cases, effect to an express declaration extendmg the opera- 
tion of the charge beyond its immediate purpose; the object 
was to put an end to such questions as arose in Jaclson v. 
Lines {g). 

In a ease arising in New South Wales, to which colony the 
Pines and Eecovenes Act does not extend, where a mortgage 
recited that the mortgagor was entitled under his father’s will to 
a life estate, with remainder to his children as tenants in tail, 
with cross remainders between them, and that for the purpose of 
increasmg the mortgagee’s security, a daughter and her husband 
had agreed to jom for the purpose of barring the entail; and 
the deed provided that if the money should be paid, the mort- 
gagee should reconvey the hereditaments to the mortgagors 
according to their respective estates and interests therein, it 
was held that the hereditaments must be reconveyed to the 
uses limited by the will, and not as altered for the purposes 
of the mortgage {h), 

iii, — ^When the Right of Redemption first arises — A. mortgage 
is not redeemable before the day thereby fixed for the payment 
of the mortgage moneys, though the full amount of principal 

is) 1 Bb 123 , Sngd H L, 174. {^) JPlomley v Felton^ 14 App Oas, 

See Sugd R, P. Stat , 2nd ed, p. 200. 61, P. 0 See Fe JByoon^s Settlmnent, 

Williams T, MxcheUf (1891) 3 Ob 474. 
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and interest up to that day he offered to the mortgagee {^) This 
period IS usually six months from the date of the deed But the 
period may he shorter or longer, provided its duration is fixed 
and not unreasonable (Z.) The period must be ascertainable by 
reference either to a fixed day, or to the happening of a certain 
event , if the period be uncertain, or of unreasonable duration, 
equity may grant relief by decreeing redemption before the 
determination of the period (1) 

The proviso for redemption is not merely a restriction on the 
mortgagee’s right, but is a substantive agreement between the 
parties as to the time of payment (m) 

Eedemption was allowed before the day of payment under a 
peculiar form of proviso enabling the mortgagor to redeem on a 
day named, or on payment before or after it (^^) 

The Lands Clauses Act (o) provides for the payment off of 
mortgages of lands compulsorily taken before the day limited 
for payment, with compensation for expense of re-investment, 
and in certain cases, for loss arising through change of invest- 
ment 

Where a mortgage deed contained mutual covenants binding 
the mortgagee not to call in, and the mortgagor not to pay off, 
the loan for five years, it was held that a subsequent mortgagee 
with notice of the covenants was not entitled to redeem the prior 
mortgage until the expiration of the stipulated period {p) 

The right to call in the money, and the correlative riglrt to 
redeem, may be postponed by agreement until after the hap- 
pening of a given event, as the death of a named person (q). 
Where the loan is made repayable at the end of six or nine 
months, the borrower may at his option pay off the debt at the 
endn>f either period (r) 

In a Welsh mortgage, the mortgagor may redeem at any 
time (s). 

If the mortgage is made redeemable on payment or demand,” 
or if no time is fixed for redemption, as in the case of a mortgage 


CHAP XSIXYIH 


Time of re- 
demption 
under Lands 
Clauses Act 


Effect of 
clause post- 
poning time 
ot payment 


Alternative 

periods 


"Welsli 

moitgage 

Effect where 
no day is 
fixed for pay- 
ment 


(^) Biown V Goh^ 14 Sun 427 
See Burrowes v Molloy^ 2 J & L 
521, Burtough v Cranston^ 2 Ir Eq 
R 203 

(A) See anU^ p 136 
(Z) See Newcomb v Bonham^ 1 Vem 
8, Talbot v Bradyl, 2 Vem 183, 
Cowdry'7 JDay^ 1 Giff 316 
{m) Bay v Bay, 31 Beav 270 


(w) Maiding v Tvngey, 10 Jur N S 

o) 8 Viot c 18, s 114 
<p) Lawless v Mansfield, 1 Dr & 
War 557 

M Ante, pp 135, 136 
{>) Reed v Kilbmn Co~opeiat%vc Soc , 
L R 10 Q B 264 
(s) See ante, p 27 
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by Simple deposit o£ deeds, then, masmiiob as tbe mortgagee is 
m a position without formal demand to call in and sue for tbe 
debt, tbe mortgagor bas a correlative rigbt to relieve bimself 
from bis liability by redeeming at any time (t) 

If a mortgagee enters into possession before tbe day fixed for 
payment tbe mortgagor may redeem at once {n) 

iv. — Kotiee to redeem — After default, tbe mortgagee is 
generally entitled to notice before be can be compelled to accept 
payment, in order that be may have a reasonable opportunity 
to find a new security for bis money (a?) 

It bas become a settled rule that in tbe ease of a regular 
mortgage deed, witb a proviso for redemption, a mortgagor 
must, after default made by bim in payment of tbe money 
according to tbe proviso, give tbe mortgagee six calendar 
months’ notice of bis intention to pay off tbe mortgage, or six 
months’ interest in lieu of notice (y) 

If tbe mortgagor be wilbng to pay six months’ interest in 
advance (s) , notice will be unnecessary {a ) , and whether regarded 
as interest or as a consideiation for tbe relinquishment by tbe 
mortgagee of bis right to notice, since tbe repeal of tbe usury 
laws, no danger will be mcurred by the transaction 

In mortgage transactions, tbe expression month always means 
calendar month (b). 

Where notice is given by tbe mortgagor to pay off, and tbe 
money is not paid on the day, tbe general rule is that a further 
six months’ mterest is payable if tbe mortgagee demand it (c), 
or unless acquiescence in tbe delay is to be impbed from bis 
conduct (<?) 

Where a conveyance on trust for sale, but without any prcfViso 
for redemption, was held to be a mortgage, tbe usual six months’ 
notice was dnected (d) 

But in a recent case it bas been held that an equitable mort- 
gagee, by deposit of title deeds of land, is not entitled to six 


(t) See a 

(u) BohUy JEndle, (1896) 1 Ch 648, 
stated %nf p 710 

(fl?) ^e&Btowne v JLoclJiart, 10 Sun 
420, 424 

(y) 2 Ca and Op p 61, tit Mtge 
Burton , Bhmpnell v Blake, 2 Eq Ca 
Ahr 603, pi 34 , Bmvth v Himih, 
(1891) 3 Ch 650 


(s) Johnson v JEmns (No 2), W N 
(1889) 95, 0 A 

{a) Anoti , Bam Ch E 324 , Mutton 
V Biown, W N (1881) 116 

(b) Baitlett v BoanJchn, 15 W R 
1077 

{p) Be Moss, Bevy v 8ew%ll, 31 Oh 
D 90 

{d) Belly Carter, 17 Beav. 11 
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months’ notice before he is bound to accept a tender of the chap xsxvm 
amount due, nor to six months’ interest in lieu of notice (e) 

It will be observed that in JSell v. Carter^ although there was 
no proviso for redemption, the legal estate passed for the pur- 
pose of the security, and, therefore, it might be reasonably 
inferred m that case that the loan was intended to be of a 
permanent character so as to entitle the mortgagee to six 
months’ notice. But in FitzgeralcVs Trustee v Melletsh^ the 
mortgage being by deposit merely, the just inference from the 
transaction was that the loan was intended to be temporary so 
as to render it unreasonable to infer that the parties intended 
that a SIX months’ notice should be given In that case the 
deposit of title deeds was accompanied by a memorandum con- 
taining an undertaking by the mortgagor to execute a legal 
mortgage on request, but no request had been made, and the 
undertakmg had been rendered impossible of performance by a 
sale of the mortgaged property with the mortgagee’s concur- 
rence, and was accordingly disregarded. No doubt, a memo- 
randum accompanying a deposit of title deeds might be so 
worded as to sufficiently indicate an intention that the loan 
should be permanent, so as to entitle the mortgagee to six 
months’ notice or interest in lieu thereof Of course, a mort- 
gagee would be so entitled under a legal mortgage actually 
made pursuant to such an undertaking 

If an application is made on behalf of the Crown for sale Extent by 
under an extent (/) of an estate belonging to a Crown debtor, 
which is subject to a mortgage, notice of the apphcation must 
be given to the mortgagee, and if the estate be sold absolutely 
under the extent and the money be paid mto Court, the Crown 
will not be allowed upon motion to pay off the mortgagee at 
once without his consent; but a reference will be ordered to 
ascertain what is due on the mortgage {g) 

It IS well settled that if a mortgagee demands payment, or Bar of right 
takes any proceedings to compel payment, or to enforce his interest by^ 
security, the mortgagor is entitled to pay him off at once, taking pro- 
without six months’ notice, or interest m heu of notice. ceedmgs 

So a mortgagee who, after the death of the mortgagor, filed Admmistra- 
a bill for the administration of his estate, was held not to be action, 
entitled to six months’ notice, or mterest in lieu thereof (A). 

{e) Fitzgerald* s TncstSe v Mellersh, (^) R v Coomhesy 1 Pn 207. 

(1892) 1 Ob 386 (A) Letts v Mutchins. L B, 13 Eg 

(/) See 26 C^ep III c, 36, s 1 176, 



710 


MOETQAGOE’S estate, etc, — ^EEDEMPTION. 


CHAP XXXTIir 


Consent to 
sale 

Proof of debt 
m action 


Entry into 
possession 


Whetber 
mortgagee 
enforciDg 
security is 
entitled to 
interest pay- 
able in ad- 
vance 


Mortgagor 
must tender 
amount due 


And where a mortgagee ]omed with, the residuary legatee under 
the mortgagor’s will in an administration action, and, subse- 
quently to the commencement of the proceedings, the executor 
gave to the mortgagee six months’ notice to redeem, it was 
held that the latter was bound to accept, in satisfaction of his 
claims, his principal with interest up to the time of payment, 
and costs, though such payment was made before the expiration 
of the notice {i) 

Consent to a sale in an administration suit is equivalent to 
six months’ notice (k). 

A mortgagee who comes in and proves his debt in a cause 
is hound to take his money without notice, and to join in the 
conveyance (Z) . 

In a recent case, a mortgagor absconded before the time 
fixed by the mortgage deed for payment, and the mortgagee 
thereupon entered into possession of the premises; it was 
argued on behalf of the mortgagee that the entry was not the 
case of taking steps to enforce the security, hut merely for the 
protection of the property ; hut it was held that such entry was 
a taking proceedings to enforce the security, so as to deprive 
the mortgagee of his right to six months’ interest in heu of 
notice (m). 

Where, on a mortgage of a ship, it was stipulated that 
the interest should he payable half-yearly in advance, and 
the mortgagee sold the ship before one of the days upon 
which the interest became payable, but the purchase was 
completed two days after that day, it was held that the 
mortgagee was not entitled to the next half-year’s interest, 
hut only to interest up to the day of completion and actual 
payment {n), 

V. — ^Tender of Mortgage Moneys. — ^A mortgagor who has given 
notice of his intention to pay off the mortgage on a certain day, 
must, in order to exclude the nght of the mortgagee to a further 
notice, or interest in lieu thereof, make on the appointed day a 
strict tender of the moneys due, or the Court cannot stop the 
interest from running, though the circumstances of the case 

(t) Me AlcoeJk, FfescoU v Fhipps, 23 (m) JBonll v Endle, (1896) 1 Ob. 

Cb D 372, 0* A 648 

(^) Day r Eay^ 81 Beav 270 (n) Mamm V Berndge, 18 Ob. D, 

(Z) Matson v 5 Jur 645. 254, 278. 
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may be suob that the Court might wish to do so (o) On a 
proper tender being made, interest stops (p), and also all subse- 
quent costs (g). 

To constitute a good tender, it must be made by the proper 
person, to the proper person, at a proper time and place, in 
proper currency, and in a proper manner 
A valid tender may be made by any person entitled to 
redeem, but not by a stranger, for as against him the mort- 
gagee’s estate is absolute (r). It has been seen that guardians 
and committees under the sanction of the Court may redeem (i), 
and accordingly they may make a good tender of mortgage 
moneys on behalf of infants and lunatics, and it has been said 
by Lord Coke, that if the heir be an idiot, of what age soever, 
any man may make the tender for him in respect of his absolute 
disability, and the law in this ease is grounded on charity {fj, 

A solicitor or other agent may make a good tender on behalf 
of his client or principal (u) 

A tender by the agent of a debtor of the whole sum demanded 
by the creditor is good, although the agent is only authorized 
by the debtor to tender a smaller sum, and offers the rest at his 
own risk [x). 

If the condition was for payment by the mortgagor and 
another person (y), payment by that person alone, after the 
death of the mortgagor, was good ; but not during his life 
At law the tender must formerly have been made only to the 
persons named in the condition (z) 

In equity the tender may be made to the persons entitled to 
receive the money and reconvey the estate, and, if the legal 
and partial beneficial interest is united in one of such persons, 
he cannot demand payment to himself on his separate receipt {a). 
Tender may be made to the executors of a deceased mort- 
gagee, who may give a vahd receipt for the money before 
probate (J). 


CHAP XXXVIII 


Requisites of 
tender 


By wliom a 
tender may 
be made 


Tender by 
solicitor or 
agent. 


Joint tender 


To whom 
tender must 
be made 


Tender to 
executors 


{p) Sentance v 7 Ha 426 

See Wtlhams v Sorrell^ 4 Ves 389 
(j?) Bishop V Chmch^ 2 Ves Sen 
370, 372 See forth y BiadUpy 2 
Ves Sen 675, 676 

(^) Lord MidUtm y Blioty 15 Sim 
631 , Woodman y Kiggmsy 14 Jur 
846 

(r) Lit. s 334, WatJcgns y Ash'- 
wtckoy Oro Ehz 132 See Lomax v 
B%rdj 1 Vern 182, James y, BioUy 3 
Swanst 234. 


(s) Ante, p 697 
(^) Co Lit 206 b 

(u) See Ward y Cartter, L R 1 
Eq 29 

(x) Bead y Goldring , 2 H & S 86 
\y) Shep Touchst by Preston, 141 
(z) Co Lit 210 

la) Chf y Wadsworth, 2 T & 0 0 
C 698 

(6) Austen y JDodwelVs Bxemtou, 1 
Eq Ca Abr tit Executors (A. b), 
pi 31 
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CHAP xxxvin. 


Tender to 
trustees 


Tender to one 
of several 
joint credi- 
tors 


Tender to 
solicitors, &c. 


Statutory 
provision as 


mortgagor’s ESTATE^ ETC. — REDEMPTIOl^. 


Notwithstanding the statutory powers of giving receipts (c), 
the receipt of trustees will not discharge the mortgaged estate, 
where the security is for a re-transfer of stock, and only cash is 
paid, until the trustees have invested it in an authorized invest- 
ment (d). 

Payment must be made to all the trustees, or to their joint 
account in a bank, notwithstanding sect 56 of the Convey- 
ancing Act, 1881 {e) 

A valid tender at law might be made to one of several joint 
creditors (/), but in equity the receipt of the creditor would not 
discharge the debtor from claims by the other creditors {g) 
So, where a mortgage is made to several persons jointly, they 
are in equity tenants in common of the mortgage money, and, 
accordingly, the receipt of the representatives of such of them 
as may be dead is necessary to discharge the debtor (h) It 
was therefore formerly usual to insert in mortgages to trustees, 
and m other cases where the benefit of the mortgage debt and 
of the security was intended to survive, a joint account clause 
providing that the receipt of the survivor should be a good 
discharge for the debt , but the insertion of such a clause is now 
rendered generally unnecessary by statute (i). 

Independently of statutory enactment, a good tender cannot 
generally be made to the solicitor or other agent of the 
creditor (A-). 

A solicitor may, however, have an express authority to receive 
the mortgage moneys. So, where a mortgagee’s action was 
compromised on the terms that the amount agreed upon should 
be paid out of Court to the plaintiff’s solicitor, it was held that 
the solicitor’s receipt discharged the mortgagor and his estate 
from the deht(/) So, also, such authority may be inferred 
from the circumstances of the case as tending to show that the 
mortgagee treated his solicitor as agent to receive the mortgage 
moneys (m), 

A mortgagor may now make good tender and payment to 


{e) 22 & 23 Viot c 35, s 23 , 23 & 2^ 
Viot c 145, s 23,andCoiLv Act, 1881, 
8 36 

(<f) JPsll V JDe JFznton, 2 De G- & J 
13 

(e) JSe Bellamy, 24 Ch D 387, 0 A , 
Me Blotter, W K (1884) 186 

(/) Musband v Bams, 10 0 B 645 
Q) Matson v Benms, 10 Jur 17 S 
^60, See Steeds v Steeds, 22 Q. B B, 


537 

{h) VtcletsY Cowell, 1 Beav 529 
G) 44 & 46 Vict <3 41, s 61, set out 
ante, p 634 

(A) Wiihington v Tate, L R 4 Oh 
A 288 

(^) Bom ton v Wxlhwms, L R 6 Ch 
A 655 
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the mortgagee’s solicitor on pioduction hj the latter of the deed chap xxxyhi 
of reconveyance with a receipt m the body thereof, or mdoised, to tender to 
executed, and signed by the mortgagee (n) And trustees may 
now, by the Trustee Act, 1893 (o), appoint a solicitor to be 
their agent to receive such payment 

A tender made to an agent or servant of the creditor duly Tender to 
authorized to receive payment is a valid tender to the creditor 
himself (p) But as regards general agents, tender to them is, 
generally speaking, not sufficient, inasmuch as, in the absence 
of express authority, the receipt of money is not within the 
scope of an agent’s employment (q) But the authority to 
receive payment may be inferred from the circumstances of the 
case (r) 

If, however, an agent accepts tender and payment on behalf Batifioation 
of his principal without authority, the latter may expressly 
ratify or by his subsequent conduct show that he has confirmed 
or acquiesced in the transaction, and in such case the debtor will 
be discharged (s) 

If time and place are appointed for payment of the money, Time and 
tender must be made accordingly tender ^ 

A tender by the mortgagor of the money on the appointed Tender on 
day at any convenient time at which the money might be 
counted before sunset is good at law, but if both the parties 
meet together at any time of that day, and the mortgagor 
makes a tender to the mortgagee, who refuses it, the mortgagor 
need not make a tender again before the last instant of the 
day (^) 

If a particular hour be appointed, the mortgagor may attend Tender at 
for the purpose of making his tender at any time before the tonr^^^^ 
commencement of the next hour, inasmuch as an hour in law is 
considered to be a twenty-fourth aliquot part of the day. So, 
notice by a mortgagor of attendance for tender at three o’clock 
was held to be satisfied by his attendance at the appointed place 
shortly before four o’clock (u) 


(n) 44: & 45 Yiot c 41, s 56, set out 
mUf p 114 

(o) 56 & 67 Viot 0 53, s 17, sub- 
sect (1), antSy p 116 

(p) Goodland v Blewithy 1 Camp 
477 See Anon , 1 Esp 349 , Hart v 
iawthornOy 42 L T 79 

{q) Bmrough v Cranston^ 2 Ir Eq[ 
B 203. 


(r) Kirton v Braithwaitey 1 M & W. 
310 See Ftnch v Boning y 4 0. P B, 
143 

(5) See Bueheas of Cleveland v. Bash- 
Mood^s BxeoutorSy Ereem Ch 249 
(t) Waders Casey 5 Bep 114 a See 
1 Selw N P , 13tli ed p 187 
(m) Knox T SmmondSy 4 Bro. 0 0. 
433 
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CHAP xxxvni 


When tender 
may be made 
at any time 


Tender at 
appr>mted 
place 


Tender where 
no place is 
appointed 


Time and 
place for 
tender not 


So, conversely, if an hour is fixed for payment, and the mort- 
gagee does not appear to receive the money at the strike of the 
hour, the mortgagor must wait until the strike of the next hour, 
or there will he no sufficient attendance for tender (x) 

If the mortgagee has demanded payment, or if the mortgagor 
is willing to pay six months’ interest in lieu of notice, it seems 
clear that tender may he made, so as to stop fuither interest 
from running, at any time before the mortgagee has commenced 
his action hy actually issuing his writ (^) 

If a particular place he appointed hy the mortgage deed for 
the payment of the money, the mortgagee must demand pay- 
ment at that place (s), and he is entitled to receive payment there, 
so that the mortgagor will not generally he at liberty hy his 
notice to appoint a diffeient place for makmg his tender (a) 
Eut where money was charged on land in Ireland, the place 
fixed for payment hemg in Lincoln’s Inn, was, upon the whole 
instrument, disregarded, and the owner of the money was held 
not to he entitled to have it sent to England free of charges and 
exchange (6). 

If no place was appointed hy the mortgage deed, then, unless 
the mortgagee makes no objection to the place appointed hy the 
mortgagor’s notice, the mortgagor must generally seek out the 
mortgagee and tender him the money personally, if within the 
realm, masmuch as the money is a sum in gross collateral to 
the title, and therefore tender on the land would not he suffi- 
cient, as in the case of a rent issuing out of the land (c) But 
in such cases if attendance at the mortgagee’s place of residence 
would intail undue hardship on the mortgagor, the appointment 
hy the mortgagor of a different place, if within reasonable access 
of the mortgagee, will he good, if the mortgagee makes no 
objection to the place at the time of the notice. 

Formerly, when the proviso for redemption was in the form 
of a condition for defeatmg the mortgagee’s estate, it was 


now generally customary to Specify in mortgage deeds the place and hour of 
i^rtgage payment of the mortgage money, so as to avoid the danger of 
deed, estate hemg defeated hy a tender in his absence on the day 


(x) Anon , 1 Coll 273 See Bernard {£) Thorn v City B%ce Kills, 40 Ob 

V Morion, 10 L T. IST S 183 B 357 

(y) Bnggs v. Calierley, 8 T E 629 , («) Gyles v Kail, 2 P Wms 378 

K%^ton V. Braithwaite, 1 M & W. (5) Lamdowne v Lmsdowne, 2 Bk. 

310. 60 

{c) Co Lit 210 b. 
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named, but now, having regard to the terms of the present ohap xxxvm 
proviso for reconveyance, and to the doctrine of equity making 
mortgages redeemable at any time after default, the practice 
has been discontinued (d) 

In order to constitute a valid tender, there must, as a general Production 
rule, be actual production and offer of the money (e) But ge^?ally 
non-production may be waived by the creditor (/), and actual necessary 
production may be dispensed with if the creditor refuses to 
accept the money when the debtor offers to pioduce it, but 
before he has actually done so (p') , but in such cases it must 
clearly appear that the debtor was ready to produce and pay 
the money at the time when he offered to do so (/?). 

A letter from a debtor stating his willingness to pay the Tender by 
money due to the creditor, and stating that he now tenders the 
same, but not actually inclosing it, is not a valid tender, though 
the creditor treats it as such (i). But an actual tender by letter 
will be good if accepted as such by the creditor (1) 

A summons by a mortgagor, in an action by the mortgagee Summons m 
on the covenants in the mortgage, for stay of proceedings on ^ 

payment within one month of the amount due, is not equivalent 
to a tender, so as to stop the interest (J). 

The mortgagor may tender the money tied up in bags, if it What pro- 
is proved that they really contamed the amount due, and it is 
at the peril of the mortgagee to miscount it (?n) 

Where a debtor offered a sum of money twisted up in bank 
notes, which were not shown to the creditor, stating at the 
time the precise sum offered, this was held to be a sufdcient 
tender (n) 

Where a loan is made in England of English money, the Currency m 
repayment must, as a general rule, be m English currency, and 
the debt will carry Enghsh mterest, and the creditor will have a 
right to receive payment in England (o). 


(d) Dav Gonv , 4tbed , vol n pt 2, 
p S3 

{e) Folglass v Ohver^ 2 Cr J 15 , 
ThoynusY 10 East, 101, Glast,coU 

Y Bay^ 5 Esp 48 , JSttscham v Smith, 2 
Camp ’ll , Leathei dale Y Sweepstone, Z 
0 & P 342 

(/) Bouqlm Y BatncJc, 3 T E 683 
[q) Mm ding v Davis, 2 0 & P 77 , 
Black Y Smith, Peake, 88 , Jackson v. 
Jacob, 3 Ping N 0 869 , Norway, 
3 Moo PONS 245 , Dxp Banks, 2 
De O M & O 936. But eee Finch v. 


Brook, 1 Bing N 0 263 

{h) Kraus y Arnold, 7 Moo 59 
(i) Fowney y Blomlerq, 14 Sun 179 
(/fc) Jon£SY Ai thur, 8 Bowl P 0 442 
(0 Kmnaird v Trollope, 42 Ch. D 
610 See as to summons to stay pro- 
ceedings in mortgagee’s action, post, 
P S73 

(m) Wade’s Case, 5 Eep 115 But 
see Sucklmg y Coney, Noy, 74. 

(«) Alexander Y Byoion,! 0 &P 288 
(o) Noel Y Bochfoi 4 01 & E 158 
^ee Zamdowne y» Lansdowm, 2 Bli. 60» 
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A doubt was formerly entertained whether a tender in Bank 
of England notes (if objected to by the creditor {2^) ) such a 
tender as would save the condition {q) But now (r) a tender of 
a note of the Bank of England is, m England, a legal tender 
for all sums above 5^, on all occasions, hut such notes are 
not a tender by the Bank of England, or any branch bank 
thereof But the governor and company thereof are not to he 
liable or required to pay and satisfy, at any of their branch 
hanks, notes of the company not made specially payable at such 
branch hank, although they are liable to pay and satisfy at the 
Bank of England in London all notes of the company or any 
branch hank 

Bank of England notes are not a legal tender in Ireland (s), 
nor in Scotland {t). 

The statute of Will IV applies only to Bank of England 
notes, and a mortgagee may still object to accept tender of his 
money in notes of private bankers, or bonds, bills, or other 
securities for money {u) If, however, a mortgagee accepts a 
tender in such a form, he will not afterwards be heard to say 
that the tender was not well made (x) 

Even if part of the money were counterfeit coin, and the 
mortgagee accepted it, it has been said that this would be a good 
tender as such (^), though the mortgagee in such case might 
have relief by an action of deceit, or other action (s). 

If the money is tendered in bills which are afterwards dis- 
honoured, the mortgagee, though he has signed a receipt for the 
money, will retain his hen on the estate, and will not be com- 
pelled to reconvey if he has not already done so (a) 

A tender by cheque is good if no objection is made to the 
quality hut only to the amount of the tender (b) 

A tender may, by agreement between the parties, be required 
to be made according to the currency of a British possession, or 
of a foreign state (<?). 

A tender to be good must not be clogged with any con- 


(p) Austen v JExecutors of Dodwellf 
1 Eq Ca Abr 318 , TTricffit t JReedy 
STB And see Biddulph v. 

8t John^ 2 Sob & L 534 
{q) Shep Touchfit by Preston, 136 
(?) 3 & 4 WiU IV c 98, a 6 
(«) 8 & 9 Viet c 37, s 6 
(^) 8 & 9 Viot c 38, 8 15 
(tt) BiMulph T. 8t John, 2 Sob, & 
L, 521. 

(is) Jochysr v Jones, Peake, 180, , 


Ttley V Courtier, 2 Or & J 16, n , 
Jolglas’i V Oliver, 2 Cr & J 15. 

{y) Bac Abr Tender, B 
(a) Sbep Toucbst by Preston, 136, n 
(a) Teed v Cai ? uthers, 2 Y & 0 0 
C 31 See Grmt v Mills, 2 Vea & B 
306 , Frml v JBUis^ 16 Beav 351 
(5j| Jones v Arthur, 8 Dowl P 0 
44k See Blumberg v Life Interests, 
^0 Gorp , (1897) 1 Cb 171 
[o) 33 Viot, 0 , 10, s 6, 
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dition {d ) , for a person tendering money must not make any 
terms, but must leave it open to the creditor accepting the 
money to say that more was due {e ) . 

A mere request for a receipt does not vitiate a tender, for it 
is not a condition (/) ; but if the debtor demands a stamped 
receipt, the tender will be bad whether the debtor actually pro- 
duces the money or not, for a person to whom money is due, and 
who refuses to deliver a stamped receipt, is liable to a penalty by 
statute [g) Where, however, a creditor refuses to accept the 
money tendered to him only on the ground that the amount 
tendered is insufficient, he cannot afterwards object to the tender 
on the ground that the debtor required a receipt Qi), A fortiori, 
the tender will be bad if a debtor tenders money but will not 
pay, unless the creditor will give him a receipt in full of all 
demands {t), or expressing that the sum tendered is the balance 
due {k) So, if a debtor puts down a sum of money, and the 
creditor offers to take it in part, but the debtor will only 
allow him to take it as a settlement in full, there is no good 
tender 

As a general rule, the exact amount due must be tendered (/) , 
a tender of part only of the amount due is inoperative (m). 

A tender of a larger sum requiring change is not good tender 
of a smaller sum due {n), unless the mortgagee objects to give 
change only on the ground that he disputes the amount of 
change to be returned (o) 

The sum tendered must include the full amount due upon the 
mortgage for principal, interest, and costs ; and the tender of a 
less amount is not made valid by the mortgagor having a set-off 
for the balance {p) So, if there be a mortgage from A to B 


(d) Jmmngs v Major^ 8 0 & P 

61 

(e) Strong y Karvey, 3 Bmg 304 , 
Evans v Judlms, 4 Camp 156 , Cham%* 
nant v, Thornton^ 2 0 & P 60 , Peacock 

Y Bicker son^ 2 0 & P 50, n , Mitchell 

Y King^ 6 0 & P 237 

(/ ) Jones Y Arthur, 8 Dowl P 0 
442 

{g) Eaxng y Eeader, 1 0 & P 257 , 
Eydei y Lord Townsend, 7 D & By 
119 

(A) EichaidsonY Jaekwn, 3M feW 
298 , Cole Y Blake, Peake, 179 

h) Foid Y Noll, 12 L J 0 P 2. 
Grijith Y Sodges, 1 0 &P 419 , Glas^ 
cott Y Bay,'- 5 Esp 48 , Strong v 


Haivey^ 3 Bmg 304 

{k) FCigham y Baddely, Q-ow, 213 j 
Evans y Judkins, 4 Camp 156 

{V) Peacock v Bicket wn, 2 0 & P. 
51, n , Mitchell y King, 6 0 & P. 
237, Cotit ell v Finney, L B 9 Cli 
A 541 

in) Bickson v Clai le, 6 0 B 365 
n) Eohnson v Cook, 6 Taunt 356 ; 
Betteihee y Bavis, 3 Camp 70, Bean 
Y James, 4 B & Ad 647 

(o) Saundets y Gtaham, Cow, 111 
See Cadman y Lubbock, 5 D & By 
389 

(jp) Seatles v Sadgtove, 5 E & B. 
639 
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CEAV xsxvrti 


Tender "wliere 
amount is in 
dispute 
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Tender of 
full amount 
under protest 


Befusal of 
mortgagee to 
accept tender 


for a certain snin, and an open account between tbe parties, with, 
a balance due from B to A , a tender of tbe mortgage money, 
deducting tbe balance due on tbe account, will not stop the 
interest, nor prevent costs being allowed to tbe mortgagee (q) 
Tbougb tbe tender must be unconditional, it may be of a less 
amount than wbat tbe mortgagee alleges to be due, tbe mort- 
gagor reserving tbe right to dispute tbe amount claimed, in such 
a case, tbe question of costs will be reserved until it is ascei- 
tained whether tbe amount tendered was sufficient (> ) 

Where tbe amount is in dispute, tbe mortgagoi must prove 
that tbe amount, admitted by him to be due, was actually pro- 
duced and offered (&). 

Where tbe amount of interest was disputed, but tbe mort- 
gagor made no tender, be was saddled with tbe costs, although 
he succeeded on the point of interest (t) 

If the mortgagee extort more than is due, the over-payment 
may be recovered by tbe mortgagor as money received by tbe 
moitgagee to bis use (u) 

Tbougb a conditional tender is not good, a tender under pro- 
test of tbe full amount claimed, reserving tbe right of tbe debtor 
to dispute tbe amount due, is a good tender if it imposes no 
condition on tbe creditor (cc) 

When tbe time fixed by tbe notice expires, tbe mortgagee is 
bound to know tbe amount due to him, and if that sum, or a 
sum calculated by tbe mortgagor to be tbe probable amount of 
principal, interest and costs, be tendered to him unconditionally, 
be is bound to accept it , and if be refuses to accept payment of 
such sum, be does so at bis own peril If a mortgagee refuses 
to accept a proper tender of tbe moneys due to him under bis 
mortgage, bis lien on tbe property will be extinguished (y), 
tbougb tbe amount due will still be recoverable as a debt (s) 
And if tbe mortgagee refuses, when called upon, to accept tbe 
amount tendered and to execute a reconveyance of tbe property, 
be will be hable to an action to enforce tbe right of redemption, 


(g*) Garforth v Siadley, 2 Ves Sen. 
671 

(r) Gumwood y Sutcliffe^ (1892) 1 
Cli 1, C A 

( 5 ) Dielinsofi v 8hee, 4 Esp 68 
(^) Eodffes T. Croydon Canal Co , 3 
Beav 86 

(w) Close V ^Mpps^ 7 Man & Gr 
686 , Ftaeer y. Fendlehury. 10 W. B 
104, C P. 


{x) Manning Y Lunn^ 2 0 & K 13 , 
Scott V Jlxhidge and Fickmansworth 
Mail C4) , L B 1 C P 696 , Sweny 
y Smithy L B 7 Eq 324 See Grem^ 
it^oody Sutcliffe, (1892) 1 Ch 1, 0 A 

(y) Martindale y Smith, 1 Q B, 
389 

[z) 5Bao Abr tit, ‘‘Mortgage/^I).; 
Co lilt 209 b 
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in wliicli suit, if the tender be found to cover principal, interest oeav sxxvnr 
and costs, tbe mortgagee will be fixed witb the costs of the 
suit (a ) , but until the day fixed by the decree for redemption, 
the mortgagee remains invested with all the rights of a mort- 
gagee (6), and he may, accordingly, after tender, get in the 
legal estate (c). 

Where a mortgagor makes an unconditional tender which the 
mortgagee refuses to accept, and the mortgagee sells under his 
power, the sale will be set aside against the mortgagee, and also 
against a purchaser with notice, notwithstanding the proviso 
that a purchaser need make no inquiry (d) 

If there are any costs due to the mortgagee, the tender must Dispute as to 
comprise them ; and if the costs are m dispute, a decree will be ^ 
made in such a form that, if costs are chargeable, the common 
mortgage account will be taken for principal, interest and costs ; 
but if the costs are not chargeable against the mortgagor, and he 
has duly tendered principal and interest, the costs of the suit will 
fall on the mortgagee (e) 

A tender of a less sum than is due may be a good tender of Partial 
the sum offered, if accepted as such by the creditor (/) ; but a 
creditor accepting a sum so tendered is not thereby precluded 
from proceedmg for the remainder of his claim (^) Such a 
tender will not be vitiated merely by the debtor saying at the 
time that the amount tendered is all that he considers to be due, 
but if the tender implies that the creditor, by accepting the 
money, is required to admit that no more is due, the tender will 
be conditional, and therefore bad (7^) The question whether the 
tender was made conditionally or not is for the jury 


(a) HmmerY ^Bnestly^ ICBeay 669, 
SioskenY Sineock^ 11 Jur N S 477 
{b) Bank of New South Walts v 
O' Connor, 14 : OdS 273, P C 

(c) Grrugeon v Oe^'^ard^ 4 Y & 0 
Ex 119, 128 See Co Lit 209 
id) fenHns T Jones, 2 G-iff 99 
(e) Lewis v Webber, W N (1876) 
187 


(/) Eenwood v Ohter, 1 Q B 409 , 
Thoype v Buy g ess, 8 Dowl P C 603 

[g) Ibid j Sutton v Kawkim, 8 C & 
P 259 

(h) Bowen v Owen, 11 Q B 130, 
Mmgms of Eastings y Thorley, 8 C & 
P 573 

(^) Eckstein v Beymlds, 7 A & E 
80 , Marsden y Goole, 2 0 & K 133 
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gagee 
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brancers. 


Section II. 

Of the Parties to an Action for Eedemption 

Any person entitled to redeem a mortgage may institute pro- 
ceedings as plaintiff to enforce his right of redemption The 
question who are persons entitled to redeem has already been 
considered (A) 

As a general rule, the plaintiff seeking to redeem must make 
all persons interested in the mortgage or m the equity of redemp- 
tion, and in the proper taking of the accounts, parties to the 
action 

The mortgagee whose incumbrance it is sought to redeem 
must, of course, be made a defendant to the action ; if he he 
dead, his executors must be made parties as defendants ; but the 
heir of the mortgagee is not now a necessary party, though the 
mortgage be in fee, or of copyholds, unless, in the latter case, 
the mortgagee has been admitted (1) Where the mortgagee 
has made a settlement of the estate, the first owner of an estate 
of inheritance, and those having intermediate estates, must be 
brought before the Court (m). 

If the original mortgagee has transferred the mortgage debt 
and the security, the transferee must he made a defendant And 
if the mortgagor be not a party to the deed of assignment of the 
mortgage to another party, he may make the original mortgagee 
a party to his action, for the purpose of makmg him account , 
though, it seems, according to the present doctrine, he is not a 
necessary party ; and the same doctrine applies to intermediate 
assignees (n) ; but derivative mortgagees must be made parties (o ) . 

As a general rule, a prior mortgagee is not a necessary party 
to a suit to redeem a subsequent mortgagee, unless the amount 
due to the latter cannot he ascertained m the absence of the prior 
mortgagee (p) 

Pursuant to the general rule that all persons interested in the 
equity of redemption must he made parties to a redemption 
action, it seems clear on principle that a mortgagor seeking to 
redeem a prior mortgagee must make all subsequent incumbran- 
cers parties ; inasmuch as such meumhrancers have a right to 

(&) Antej pp 692 et seq («) 1 Dan Ch Pr 203 See Charn- 

el) 44&45 vict c 41, 8 30 See as betsv Goldxmn, 9 Ves 268 
to copvholds, 50 & 61 Vict c 73, s 45, (o) JEiobmt v Abbot, 2 P Wms 

61 & 68 Vict c 46, s 88 643 

(m) 1 Dan Ch Pr , 6th ed p 245, (p) Xo7d Kemington v Bouverie, 16 

lates V Kamhly, 2 Atk 238 Beav 194 
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redeem, and are interested in seeing tliat the accounts "beWeen 
the mortgagee to be redeemed and the mortgagor are taken on a 
proper footing. 

But the mortgagor is not a necessary party in a redemption 
action between his mortgagee and a derivative or sub-mort- 
gagee (q). 

In the case of redemption of a legal mortgage, a second 
mortgagee, having the best right to call for the legal estate, 
is interested in seeing that the decree shall provide for con- 
veyance thereof to him So it has been held that an equitable 
mortgagee, by deposit of title deeds, was a necessary party to 
a redemption suit (r ) ; also judgment creditors who had taken 
out execution (s) 

If the mortgage is of an estate belonging to several tenants 
in common or of an undivided share of such estate, all the 
tenants in common must be made parties (t) 

Trustees, executors, and administrators may be plaintiffs or 
defendants to an action of foreclosure without joining their 
cestms que trust , it being provided by the Rules of the Supreme 
Court, Ord XVI. r 8, that . — 


CHAP xxxviir 


Sub-mort- 

gage 


Second mort- 
gagees, «S:c 


Several 

mortgagors 


Trustees, 
executors, &c , 
may sue and 
be suel as 
renresentma: 


<< Trustees, executors, and administrators may sue and be sued on 
behalf of or as representing the property or estate of which they are 
trustees or representatives, without joining any of the persons 
beneficially interested in the trust or estate, and shall be considered 
as representing such persons , but the Court or a judge may at any 
stage of the proceedings order any of such persons to be made 
parties either in addition to or in lieu of the previously existing 
parties ’’ 


In a suit for redemption, bare trustees of the equity of re- 
demption sufficiently represent the trust estate without the pre- 
sence of the persons beneficially interested under Ord XYI. 
r 8, unless the Court otherwise directs (u) 

Where trustees, seeking to set aside a mortgage, made their 
beneficiaries parties, it was held that the mortgagee, against 
whom a j*udgment had been made cancelling the security, had a 
right to appeal against an order that he should pay the costs of 
the beneficiaries, and such order was discharged (a:). 

As a general rule, persons who are merely interested in the Persons mte- 

® * rested in the 


(g) Seton, 1733 

(r) Waters v. Mynn^ 14 Jur 341 

(s) Adams v Faynter, 1 Coll 530 , 
FtoUeston v, Morton ^ 1 Dr & "War, 
171 

VOL. I. — R. 


{f) Bolton V Salmon^ (1891) 2 Oh 48 
(«#) Jenmngs v Jo^dan^ 6 App Oas 
698 

(x) lie Cooper, Coopei v Vesey, 20 

Ob D 611, 0. A 

3 a 
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Eepresenta- 
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rupt mort- 
gagor 


Administrator 
of felon mort- 
gagee 
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sereral mort- 
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« — ^Tj^bere 
equity of 
redemption, is 
Tested in 
several 
persons. 


mortgage money, tut who haye no right to redeem, are not 
necessary parties So, where a person contributes part of a sum 
advanced on the security of a mortgage to his co-lender, he is 
sufficiently represented by the latter (y) 

But legatees, whose legacies were charged by the will of the 
mortgagor upon the equity of redemption, were held to be 
necessary parties to a redemption suit, instituted by the mort- 
gagor's devisee, in which the mortgagee claimed an absolute 
title by virtue of the Statute of Limitations (s). 

If creditors come m to redeem, on refusal of their trustee to 
enforce the right of redemption («), they must make the persons 
legally entitled to the equity of redemption, such as executors 
or the trustee of a bankrupt, parties to their action (b) 

In case of felony or treason of the mortgagee, the adminis- 
trator appointed by the Crown, or his %ntenm curator ^ must be 
a party as representing the mortgagee {c) 

In oases not falling within sect 17 of the Conveyancing and 
Law of Property Act, 1881 {d)y if mortgages of two different 
estates have been made by the same mortgagor to the same 
mortgagee at different dates, and in respect of distinct transac- 
tions, or if such mortgages become vested by assignment or 
otherwise in the same person, one of the estates cannot be 
redeemed without the other, and a subsequent purchasei of the 
equity of redemption of one of the estates takes subject to all 
the equities affecting the mortgagor ; if, therefore, the equities 
of redemption of the two estates become vested in different 
persons by assignment or otherwise, the persons interested, sub- 
ject to the mortgages, in both estates are necessary parties to an 
action for redemption {e). 

“Where two estates aie mortgaged together to the same person 
for securing the same sum of money, and subsequently the two 
estates, subject to the mortgage, become vested in different 
persons, the whole must be redeemed together, and the owner of 
the equity of redemption of one estate, claiming to redeem both 
estates, must make the persons interested m the equity of re- 
demption of the other estate parties to his action (/). 


(y) ^mmei r Tottmham, 10 Jur N, 
S 1000 

(z) Bachelor v MxMUton^ 6 Ha. 76. 
(<t) See mie^ p 696. 

(^) Banx Oh R 33 

(c) 33 & 34 Vict c 23, s 21. 

44 & 46 Yiot 0, 41, s 17 As to 


consolidation, see^<?«#, pp 855 et seq 
{e) Brecon v Benny 2 Cox, 425 , M%lh 
T. Jenmngsy 13 Oh D 629, 641, 646, 
647, 0 A , ajB&nned, mh nom Jenmngs 
T Bordm, 6 App Oas 698 
(/) Gholmondeley v. Clinton, 2 J & 
W 1, 134 ; Bnojp Carter^ Amb 733. 
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Where real and personal estate were mortgaged together to 
secure the same debt, and the mortgagor died leaving a will of 
the personalty, but intestate as to real estate, and the executrix 
sought to redeem the whole of the moi'tgaged property without 
making the heir-at-law, who was not known, a party, it was 
held that, though if the heir could have been found he ought to 
have been a party, yet the Court would not, under the circum- 
stances, delay making a decree until he was ascertained and 
made a party {g) 

An action for redemption cannot be sustained by a person 
having a partial interest in the equity of redemption, in the 
absence of the other persons interested theiein (Ji) Thus where 
the purchaser of a mortgage term of 200 years, created out of 
and determinable with the estate of a tenant for life, filed a bill 
to redeem a prior mortgage term of 1,000 years limited by the 
tenant for life under a power ; it was held that the tenant for 
life was a necessary party to the bill, though his interest was 
merely nominal (^) 

Where executors have mortgaged real estate for payment of 
debts, they are not necessary or proper parties to a redemption 
suit, unless the equity of redemption is limited to them (Jx) 

To a suit for redemption by the heir of a mortgagor against a 
mortgagee in possession, alleging that he had been overpaid, 
the executor of the mortgagor is a necessary party [1) 

Subsequent mortgagees cannot redeem without making the 
mortgagor, or his heir, a party to the action (m) in order to 
foreclose him , and if the heir be not within the 3 urisdiction of 
the Court, the cause cannot proceed, because the decree is, that 
the second mortgagee shall redeem the first, and the mortgagor, 
or his heir, shall redeem the second or be foreclosed {n) This 
principle is carried so far, that if a man mortgage an entire 
estate to A , which on the death of the mortgagor devolves on 


XXXVIII 
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ia) Sail V Sewardf 82 Oh D 430, 
0 A 

(A) Senhy v Stone^ 3 Beav 355 , 
Chamherlam v Thackei , 14 Jur 190, 
Chappell V Hees^ 1 De G- M & G 393 , 
Cholmiondeley v Chnton, 2 J & W at 
p 134 , Bolton V Salmon ^ (1891) 2 Oh 
48, 62 

(^) Siinter v Macklew^ 6 Ha 238 , 
qiiceie, if in this case the mheritance 
was represented 

(k) Greenwood v Mothwell^ 7 Beav 
279 And see She^ngton v Whvtehut st. 


3 Y & 0 Ex 1 

(1) Baker v Wetton, 14 Sim 426 , 9 
Jnr 98 

(w) Tkompsonyr Baskei in 
Oh 215, FellY Bioun, 2 Bro 0 0 
276 , Bamshottom v Walks, 6 L J (N 
S )Oh 92 Farmers, Cm its, 2 Sim 466, 
Sing V. Smith, 1 Coll 565 , Rhodes v 
Buekland, 16 Beav 212 See Seton, 
1603 

(w) See sup And see Falk v Clinton, 
12 Ves 48 , Woodcock v Mayne, cited 
12 Ves 59 , Bam<bottom v Walks, sup 


3 A 2 
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Whether 
assignees 
pendenie Ute 
must he 
parties 


two different persons, and one of those persons mortgages his 
part to another, and the mortgagee of that part hrmgs his action 
to redeem, he must make not only the first mortgagee, and his 
own immediate mortgagor, hut also the owner of the other 
share, parties to the action, because he must redeem the first 
mortgagee mi foto (o), and the other party, so far as respects part 
of the estate, is standing m the place of the original mort- 
gagor (p) 

A second mortgagee might formerly have brought an action 
to redeem the first mortgagee without making subsequent in- 
cumbrancers parties, unless he sought to foreclose them (q ) ; but 
the rule at the present time is different, as the form of judgment 
is that the mesm incumbrancers must successively redeem all 
prior to them or be foreclosed (r) 

It would seem that an assignee pendente Me of the equity of 
redemption is generally a proper party, as having an interest in 
the subject-matter of the action, and being interested in the 
accounts Indeed, it has been held that a redemption smt 
could not proceed in the absence of an assignee pendente Me 
of the plaintiff m the face of an objection of the defendant on 
that ground (s) But it may be doubted whether the assignee, 
if made a party, would stand in any better position than his 
assignor as regards any application for extension of time to 
redeem, or generally as to the terms of redemption, or whether 
he would be heard in support of his assignor’s title to redeem, 
if contested by the defendant, on the ground of the Statutes of 
Limitation or otherwise In these respects it is conceived that 
the general rule would apply, that an assignment pendente Me 
must not be allowed to vary or affect the nghts of the parties to 
the action (t) 


(o) 12Ves 61 (?) Seton, 1645 

(f) I'alk V Clinton^ 12 Ves 48. (s) Johnson v Thomas, 11 Beav 601 

[q) Bishop of JFincimtery Fame, 11 See Solomons Solomon, 13 Sim 616 
'V’es 197 (^) As to this rule, see ante, p 631. 
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Section III 

Jurisdiction in Actions for Eedemption 

L — General Jurisdiction —By tlie Judicature Act, 1873 (?/), 
actions for redemption are assigned to the Chancery Division of 
the High Court of Justice 

By the County Courts Act, 1888 (a), the County Courts have 
jurisdiction in all actions for redemption, where the mortgage 
or charge does not exceed 500/ in amount 

An action by a mortgagor to set aside a sale and conveyance 
by the mortgagee of the mortgaged property is an action for 
redemption withm the meaning of this Act (y) 

An action for redemption brought m a County Court must be 
commenced, where both the mortgagee and mortgagor dwell or 
carry on business in one or more of the metropolitan districts, 
either in the district in whioh*the mortgagee dwells or carries on 
business, or in that in which the mortgagor dwells or carries on 
business (s) Elsewhere, in England and Wales, the action must 
be commenced in the Court within the district in which the 
lands, tenements, or hereditaments, or any part thereof, are 
situate 

The jurisdiction of the County Court is not affected by the 
fact that the mortgagor has become bankrupt {a). 

ii, — Jurisdiction to order Sale in lieu of Redemption — By 
sect 25 of the Conyeyancing and Law of Property Act, 1881 (5), 
it is enacted as foEows * — 

(1 ) Any person entitled to redeem mortgaged property may 
have a judgment or order for sale instead of for redemption in 
an action brought by him either for redemption alone, or for sale 
alone, or for sale or redemption, in the alternative 

*‘(2 ) In any action, whether for foreclosure, or for redemption, 
or for sale, or for the raising and payment in any manner of mort- 
gage money, the Court on the request of the mortgagee, or of any 


(u) 36&37Vict c 66, s 34(3) Beff v, Bloomslmy Ommty Cowt^ 24 

\x) 51 & 62 Vict c 43, s 67 Q B D 309 

\y) Bowell v Boberts, L R 9 Eq {a) M^dhmstY bolder, IQ "L T N S 
169 60 
(js) 51 & 52 Viot 0 43, s 84 JSee (5) 44 & 45 Viot c. 41. 
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CHiP xxxvirf* person interested eitiei in tlie mortgage money or in the right of 
redemption and notwithstanding the dissent oi any other peison, 
and notwithstanding that the mortgagee or any person so interested 
does not appear in the action, and without allowing any time for 
redemption or foi payment of any mortgage money, may, if it 
thinks fit, direct a sale of the mortgaged property on such terms 
as it thinks fit, including, if it thinks fit, the deposit in Court of 
a reasonable sum fixed by the Court to meet the expenses of sale, 
and to secure peiformance of the terms 

‘‘(3 ) But, in an action brought by a person interested in the right 
of redemption and seeking a sale, the Court may, on the application 
of any defendant, direct the plaintiff to give such security for costs 
as the Court thinks fit, and may give the conduct of the sale to any 
defendant, and may give such directions as it thinks fit respecting 
the costs of the defendants or any of them 

(4 ) In any case within this section the Court may, if it thinks 
fit, direct a sale without previously determining the priorities of 
incumbrancers, 

*‘(5) This section applies to actions brought either before or 
after the commencement of the Act, 

(6 ) The enactment described in Part 11. of the Second Sche- 
dule to this Act (c) IS hereby repealed 

(7 ) This section does not extend to Ireland 


When order 
may be made 


The Chancery Amendment Act (d), which ©nahled the Court 
to direct a sale in lieu of foreclosure, did not extend to actions 
brought by the mortgagor for redemption. 

It will he observed that this section applies to foreclosure 
actions as well as to actions for redemption Its application 
to the former class of eases will he considered later (e) 

An order for sale may, apparently, be made under this section 
in a redemption action at any time before the final decree for 
redemption (/). 

The order may he made on an interlocutory application before 
the trial of the action (^) 


(c) 15 & 16 Vict c 86, s 42, which 
gave junsdiotion only to order sale m 
liexi of foreclosure 


(d) 15 & 16 Yict 0 86, s 48 


(e) See post ^ p 1016 
(/) JTmon Bmk of London'7 Ingram, 
20 Oh D 463 (foreclosure action) 

(g) Woolley Y Colman, Oh I) 169 
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CHAP XXXYm 


Section IV, 

Procedure and Practice in an Action for Redemption. 


i, — ^How a Redemption Action must be commenced — The Form of 
Rules of the Supreme Court give the form of indorsement on of wnt 
writs to be used, with such modification as may be necessary, 
in actions for redemption claiming to have an account taken 
of what, if anything, is due on the mortgage, and to redeem 
the property comprised therein (Ji). 

The plaintiff in a redemption action may now claim by his 
writ an order either for redemption alone, or for sale alone, or 
for sale or redemption in the alternative {%) 

By Ord XYII. r, 2 of the Rules of 1875, it was provided No oause of 

action, to b© 

that no oause of action (with certain exceptions) should, unless joined with 
by leave of the Court, be joined with an action for recovery of rSjover^of^^ 
land The question whether actions for foreclosure or redemp- 
tion were actions for recovery of land withm the meaning of 
the rule gave rise to some conflict of judicial opinion (/i). 

Now, however, by Ord. XVIII- r. 2 of the Rules of the 
Supreme Court, it is provided as follows : — 


^*No cause of action shall, unless by leave of the Court or a Beooyeryof 
judge, be joined with an action for the recovery of land, except land 
claims in respect of mesne profits or ai rears of rent or double 
value in respect of the premises claimed, or any part thereof, 
and damages for breach of any contract under which the same 
or any part thereof are held, or for any wrong or injury to the 
premises claimed. 

‘^Provided that nothing in this order contained shall prevent Joinder of 
any plaintiff in an action for foreclosure or redemption from ask- claim for 

possession in 


(h) IL B C, App A , fi 1 (6) (k) Gf TaweU v iSlaU Ob , 3 Oh J> 

(t) 44 & 46 Vict 0 41, s 26, set out 629, and Mocmt t, "W*. N- (1884) 
antef pp 725, 726 241- 
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ins: for or obtaining an order against tlie defendant for delivery 
of the possession of tbe mortgaged property to tlie plaintiff on or 
after tlie order absolute for foreclosure or redemption, as tbe case 
may be, and sucb an action for foreclosure or redemption and for 
such delivery of possession shall not be deemed an action for the 
recovery of land within the meaning of these rules 

‘^Provided also, that in case any mortgage security shall be 
foreclosed by reason of the default to redeem by any plaintiff in 
a redemption action, the defendant in whose favour such fore- 
closure has taken place may by motion or summons apply to the 
Court or a judge for an order for delivery to him of possession 
of the mortgaged property, and such order may be made thereupon 
as the justice of the case shall require ” 


The plaintiff in a redemption action may, without obtaining 
the leave of the Court or a judge under this rule, ask in the 
alternative for a declaration that the mortgage is void, and for 
delivery of possession of the land on that footing (1). 

By Ord LV r 6a of the Eules of the Supreme Court, any 
mortgagor, whether legal or equitable, or any person havmg the 
right to redeem any mortgage, whether legal or equitable, may 
take out as of course an originating summons returnable in the 
chambers of a judge of the Chancery Division for redemption, 
reconveyance and delivery of possession by the mortgagee 
Proceedings for redemption should therefore now generally 
he commenced by originating summons Where the defendant 
in a redemption action commenced by writ disputed the plain- 
tiff’s title to redeem, and the plamtiff obtained judgment, it was 
held that the plaintiff was entitled to such costs only as would 
have been allowed on an originating summons attended by 
counsel, including the costs of witnesses examined in Court (m) 
The persons to be served with a summons for redemption are 
to be such as would be the proper defendants to an action for 
the like relief (n) ; but service on other persons may be directed 
by the Court or a judge (o) If any of the defendants is out 
of the jurisdiction, an originating summons cannot be served 
on him, and accordingly m such case the action must be com- 
menced by writ (p). 


(l) Smt V Woisfold, (1896) 2 Oh 
224 

im) Johmm y Evans (No, 1), 60 
L T 29. 

(n) R a C , Ord ET r 63 . 


(o) Ib%d , r 6. 

{p) Ee BusfieU^ Whahy v BusJiM^ 
32 Oh D 123, 0 A, , Ee Bullm Smith, 
Berners v Bullen Smith, 67 L T 924. 
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ii. — Pleadings in Action for Redemption — ^An action for re- 
demption not containing an offer to redeem was formerly demur- 
rable {q) , and will be dismissed at tbe bearing, unless the plaintiff 
offer to redeem on tbe same terms as a decree for redemption (r), 
tbongb tbe action is brought by a devisee of tbe mortgaged 
estate to have the mortgage paid off out of other assets (s), unless 
tbe charge is a trust deed to secure incumbrances (t) 

If there is no offer to pay, the Court cannot order payment of 
what IS found to be due (ti) 

A mortgagor is not entitled to a decree for redemption in an 
action which impeaches the mortgage securities and contains no 
prayer for redemption ; but such rule does not apply where the 
issues are not merely mortgage or no mortgage, but whether 
the defendant, by means of his acts subsequent to the impeached 
mortgage, had ceased to be mortgagee, and had become absolute 
owner (*») 

And it would seem that the plamtiff might in the same action 
claim to have the mortgage deed set aside, or, in the alternative, 
to have redemption, if the deed should be upheld (y) 

A mortgagee, in defending an action for redemption, may 
deny the title of the plaintiff to redeem, for, except as agamst a 
person who can show a good title to the estate of the mortgagor, 
the estate of the mortgagee is absolute (s). But where a mort- 
gagee sets up a title adverse to the mortgage, he cannot, when 
he fails, fall back on the mortgage and claim the advantages of a 
mortgagee (a) 

Conveyance by the mortgagor to the mortgagee of the equity 
of redemption is a defence to an action of redemption (d) 

An agreement by a mortgagor to give up the equity of redemp- 
tion, IS not binding unless in writing, by virtue of the Statute of 
Frauds. But a parol agreement between several mortgagees, 
having deficient securities, with the executors of a deceased mort- 


(g') Dalton v Kaytet , 7 Beav 313 , 
Inman v Weai mg, 3 De Q- & S 729 , 
Task&ir v Small, 3 My & Or 63 
(?) Ooymour v hgge, 8 Jur 626, 
Gordon v Dunstone, 5 Moo P 0 393 , 
JSardxng v Tvngoy, 10 Jur N S 
872, 

(s) Sughes v Cook, 34 Beav 407 
ifj Jefferys v Dickson, Li R 1 Oh. 
A 183 

(u) mills V Dul^ctt, 13 W R 492 


[x) National Bank of Australasia v. 
United mnd-inSand Co , 4 App Oas. 
391 

(y) See R S. 0 , Ord XS r 6. 
And see Bagot v Boston, 7 Oh D 1, 
O A , and oases there cited 

{z) See ante, p 654 And see Lomax 
V. Bird, 1 Vem 182 

(a) Incorporated Soc, v Bichards, 1 
Dr & War 268, 334 

(5) Sowells V Wilson, 34 L J. Oh. 
693 
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OHA.P xxxTm: gagor, to receive eaolr. a rateatle payment out of tlie assets in 
satisfaction of tlieir respective debts, is good, and is not vitiated 
• by the fact of tbe agreement also providing that tbe several 

equities of redemption shaR be barred and extinguished (c). 

A release, if relied upon as a defence, must be raised by tbe 
pleadings (d). 

A contract for tbe sale to tbe mortgagee of tbe equity of re- 
demption is no defence to a redemption action (e) ; but it may 
now be tbe subject of counterclaim (/) 

Mortgagee A mortgagee in possession, defendant in a redemption action, 
m possession, admits that tbe plaintiff is entitled to a decree, must set out 
in bis defence bis accounts of rents and profits received by 
him (g) 

A mortgagee in possession under a foreclosure decree may set 
up sucb possession as a defence to a redemption action (/?) ; but 
snob defence will only conclude sucb persons as were parties to 
tbe foreclosure action, and not subsequent incumbrancers wbo 
were not parties, imless, mdeed, tbeir mcumbrances were made 
jpendente Me {%). 

Fraud. Praud will be a good defence to an action for redemption. 

Tbe general rule of equity is, that tbe Court will render its assist- 
ance to all pernors of tbe profits, and all persons claiming any 
share or interest in tbe equity of redemption, unless, indeed, 
tbeir title may have been obtained by fraud, as in a case (A) in 
which a man having married an mfant heiress, procured her to 
levy a fine, and tbe father of tbe husband was one of tbe com- 
missioners wbo took tbe fine, tbe use of which was declared, on 
failure of tbeir issue, to tbe survivor in fee; tbe wife died without 
issue, aud an infant ; tbe husband afterwards made a mortgage 
in fee, and died , on which tbe equity of redemption descended 
on bis uncle, and from him on tbe father of tbe husband, and 
from him on tbe wife of tbe plaintiff. Tbe defendant was tbe 
heir of tbe wife, wbo bad bought in tbe mortgage, and obtamed 
possession of tbe title deeds, and got into possession, and, being 
in possession, bad levied a fine, and five years bad passed. Tbe 
deed declaring tbe uses of tbe first fine was lost. Tbe bill was 

(<j) Mat/ssey v Johmon^ 1 Exch. 241. ATsr SOS , SO*, suh nom H^icholU v 
K S 0, Ord XIX. x 15. Shctrt, 15 Vxn Abr. tit “Mortgage,^* 

(e) MomlU v. W%hon, 34 Beav 573 478 

(/) B> S. C , Old XIX . r 3* (t) JSuJiop of Wmchester v, JPmne* 11 

Q) ISVmr Y. Oromy, LEO Oh. Ves 194 
A. 39. (A;) ^mkmgUn v. Barrm, Ptec 

{h) Whidhah v. Short, 2 Eq Oa. Oh 216 
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filed by the plaintiff and wife for a discovery of the deed, and a 
redemption The defendant pleaded the ill-practices used m 
obtaining the first fine, and also his own fine and the non-claim, 
and that there was no such deed as the bill sought, or if there 
was, it was obtained by fraud The plaintiffs proved the execu- 
tion of the deed The Court said, that the father, m taking the 
fine from his daughter-in-law, could not have been aided m 
equity, and the plaintiffs claimed under him The bill was dis- 
missed. 

It will be a good defence to an action to redeem a puisne 
mortgage to show that the mortgagor has made that mortgage 
without discovering a prior mortgage or judgment In such a 
case the mortgagor forfeits all right to redeem the pmsne mort- 
gage, but the pmsne mortgagee is not barred from redeemmg any 
prior moumbrance (Z). 

So, the mala fides of a pledgor, in permitting the pledgee to 
deal with the property as his own, may be a ground for equity 
not interposing to prevent a sale of the property being made by 
a sub-pledgee (m) 

Fraud, if relied upon as a defence, must be raised by the 
pleadings (?^). 

It is a good defence to a redemption action that the mort- 
gagor’s right to redeem is barred by lapse of time (o). 

In all cases, a defendant who rehes on the Statute of Limita- 
tions must expressly raise the defence by his pleadmgs ijp ) ; and 
the plaintiff, as a general rule, may reply to the plea, or amend 
his action, or may prove himself to be within the exceptions to 
the operation of the statute {q). But in the case of a mortgage 
of land, if the mortgagor’s statement of claim shows upon the 
face of it that the time within which the title to the land must be 
asserted has elapsed, the action would formerly have been de- 
murrable (r), and will now be disposed of by proceedings m lieu 
of demurrer (5). 

Where the biU for redemption stated that the mortgagee 
entered into possession shortly after the date of the mortgage, 

(?) 4 & 5 WiH & M 0 . 16, mU, 0?) B S 0 , Ord XIX r 16 
p. 45. {g) AggasY FxGJe&tall^ 3 Atk 226 

(m) Niehohon y Koop&r, 4 My & Or, \r) Fmhins v Lord Fmrhyn^ 4 App 
179 . Oas 61 

(w) B S 0 , Ord. XIX r 15 («) B S. 0 , Ord XXY. 

( 0 ) See postf pp 740 et seq 
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CHAP XXXVIII and liad remained in possession ever since, the Court would not 
infer that “shortly after” meant within five years, and the 
demurrer of the mortgagee was overruled (t) It must 
clearly appear that the possession vested for the statutory 
period (u) 

Laches. Unless the statutory penod has elapsed, the mere delay of the 

mortgagor in taking proceedings to determine that a conveyance, 
on the face of it absolute, is really a mortgage, is no bar to 
an action claiming a declaration to that effect, and redemp- 
tion (iu). 

Interroga- ill. — Discovery — A mortgagee is compellable in an action for 

redemption to furnish particulars of the amount claimed to be 
due on the mortgage, but he need not make a statement of the 
deeds by which the mortgage became vested in him (y) It was 
held, however, in an action for redemption by a second mort- 
gagee against a first mortgagee, that the defendant was bound 
to state, in answer to interrogatories, not only the amount due, 
but also what securities he held for the debt (s) 

Where the mortgage was made since the 31st of December, 
1 881, the mortgagor is entitled, so long as his right to redeem sub- 
sists, at his own cost, to inspect and take copies or abstracts of, or 
extracts from, the documents of title in the mortgagee’s custody 
or power relating to the mortgaged property. 

cases not falling withm the above enactment, the mort- 
&o ’ gagee is not in general bound to produce the title deeds unless 
he IS redeemed (^). Under special circumstances, however, the 
mortgagee has been ordered to produce the mortgage deed at 
the hearing for the purpose of proof , but the mortgagor was 
not allowed to see it for any other purpose, or to have it left 
with the o£B.eer of the Court {b) Production before the examiner 
for the purpose of proof has also been ordered (c), without 
prejudice to the question as to production at the hearing. 


(t) Baher v Wetton, 14 Sun 426 

(u) Cfreenr v Mcholls, 4 L. J Ch. 
118 

(iP) Douglas v. Culverwell, 4 De G E. 
& J. 20 

{u) JBri^gexoaUr v De Wxnfon, 33 
L. J Ch 238 

(js) West of Bnglmd, ^ Bank v. 
MonollSf ^ Oh D QIZ, sedgu» 


(a) Cannock v J'aunrey, 1 Drew 497 , 
Greenwood v Rothwell, 7 Beav 279, 
291 , Chichester v Marquess of DoneqaL 
L R. 5 011 A 497 

(b) Beaumont v Foster , 6 L J (NS) 

Oh 4 , McComb v , 6 L J N 

S 2 

(c) Sparke v Montnou, 1 Y, & 0 Ex. 
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A mortgagee, who is ordered to produce a deed, must produce 
everything which depends upon it {d) Therefore, in a suit to 
set aside a conveyance of an equity of redemption, it was held 
that the defendant must with the deed produce a receipt for the 
mortgage money which he had obtained after the date of the 
conveyance 

If a mortgagee plead the Statute of Limitations (<?), he is in 
the same position as to the liability to produce his deeds as any 
other defendant who cannot shelter himself under a mortgage 
title 

If a mortgagee take a conveyance of the equity of redemption 
from a trustee with notice of the trust, he must produce the con- 
veyance in a suit by the cestuis que trust for redemption, though 
one of the trusts was for sale (/). 


Section Y 

Decree for Redemption. 

i, — ^Form of Decree — ^The ordinary form of judgment m a 
redemption action in its simplest form directs an account to be 
taken of what is due to the defendant under and by virtue of 
his mortgage, and for the costs of the action (such costs to be 
taxed, &o ), and that, upon the plaintiff paying the defendant 
what shall be certified to be due to him within six months, the 
defendant shall reconvey the mortgaged property free from 
incumbrances and dehver up all deeds, but that, in default of 
payment within the time fixed, the action shall be dismissed, 
with hberty to apply {g). 

If the right to redeem is disputed, the judgment will be 
prefaced by a declaration, aflfirming the right to redeem. And 


(d) Janes v Jones^ Kay, App vi (^) Seton, 1593 For form of decree 

\e) JBarhmson v Chambers, 1 K & J for redemption of a mortgage of a 
72 And see Jones v Jones, sup pension, see James y Mhs, 19 "W R 

(/) Smtth Y Barnes, L R 1 Eq. 319 
65 
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tlie judgment may also declare, where necessary, the rights and 
priorities as well of the several incumbrances as of any person 
who has paramount claims on the estate (X) ; and may further 
direct that the necessary accounts be taken in a particular 
manner, as, where necessary, that rests be made (/), and that the 
amount due from the mortgagee on account of his receipts be 
apphed first in payment of interest and then of the principal of 
the mortgage security (m) 

Where in a redemption action the mortgagee fails to appear, 
and the mortgagor takes out a summons under r 1 of Ord XV , 
for proper accounts, the order must be restiicted to accounts of 
the sum due by the mortgagor, and of the rents due by the 
mortgagee; the rest of the decree must be adjourned (n) 

It may also be directed, in a proper case, that the amount due 
to each mortgagee in respect of his own debt be added to 
whatever he may have paid for the redemption of preceding 
incumbrancers, together with all sums to which the Court may 
consider him to be entitled for improvements, or payments 
made in respect, or for the protection, of his security or of the 
estate 

The time allowed by the judgment for redemption is, as a 
general rule, six months, as in an action for foreclosure (o ) , but 
as in a redemption action the mortgagor takes the initiative, he 
may, under special circumstances, be put upon terms, as by 
being ordered to pay the estimated amount due for principal, 
interest, and costs into Court by a shorter date 

As a general rule, the time for payment will not be enlarged 
in a redemption action as in an action for foreclosure, unless 
special grounds for such indulgence are shown The difference 
in principle between the two classes of cases is that the plaintiff 
in a redemption action comes into Court professing that his 
money is ready and asking for his estate in return, but a fore- 
closing moitgagee calls upon the Court to act against a person 
unwilling to pay (p). 

If, accordingly, the mortgagor do not pay the sum due at the 
time appointed m the redemption smt, he will not be allowed to 
redeem, although he tender the money before the motion to 


(^) Janes v &r\ffl,thy 2 Coll 207. 

(?) See as to rests, post, p 1207 
Im) See Thorneycroft v. GrocJcetL 2 
H. L. C 246. 


(«) Clover Y WtUsy &e Soe , W. 17. 
(1884) 110 

(o) Fosty p 1027 

(p) MQQS%ehl% Y WaheJieUy 17 Ves 
417 , Fmlhner y Bolton^ 7 Sun 319 
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dismiss the action ($'), unless, as it seems, good canse is shown 
for the delay (r) 

But where in a redemption action, an order was made giving 
leave to the plaintiff to lodge the mortgage moneys in Court, 
and directing that in default of such lodgment within two 
months from the date of the order, the action he dismissed ; 
owing to a 1 ) 0710 , fide mistake of the plaintiff’s solicitor this 
period was allowed to lapse, hut the money was lodged within 
two months from the date on which the order was passed and 
entered, the Court extended the penod allowed hy the order so 
as to include the latter date (s). 

Eedemption, where there are several parties entitled, will he 
decreed according to the priorities of the claimants ; that is, if 
there are several mortgagees, the Court will decree in detail 
that the second shall redeem the first, the third the second, and 
so on if) 

If the equity of redemption he limited to uses, the remainder- 
man may bring his action to redeem ifi) ; hut he must give the 
first tenant for life and intermediate remaindermen an option of 
redeeming according to their priorities (a?) The tenant for life 
has the first option to redeem ; and if he procures an assign- 
ment of the mortgage, or if the mortgagee purchases the mterest 
of the tenant for life, it seems that the remainderman cannot, 
without the consent of the tenant for life or his assignee, redeem 
the mortgage (y) 

The tenant for life can only he compelled to keep down the 
interest durmg his life (z) ; hut if the tenant for life refuse to 
redeem, the remainderman may, hy redeeming the mortgage, 
and ejectmg the tenant for life, and taking possession of the 
profits, or hy bringing an action of foreclosure, compel the 
tenant for life to come m and contribute, or give up the posses- 
sion of the estate («). 

It was formerly the rule, that the tenant for life should pay 


(g-) Faulkner v Bolton^ 7 Sun 319 

(r) See Jones r Creswieke, 9 Sim 
304 

(s) Golhmon v Jeffery^ (1896) 1 011 
644 

(^) ArehedecJme v Bowes^ M‘C1 153 
And see Bamshottom y Wallis^ 6 L. J 
(N S ) Oh 92 See as to orders for 
successive redemptions and fore- 
closures, post, p 1027 

[u) See Corbett y Barlet, 1 Anst 138, 


3 Anst 755 , and ante, p 699 
(a?) Maffety v King, 1 Keen, 601, 618 
ip) Buffet y V King, sup See Eavald 
T Mussel, To 9, 21 
iffj Ante, p 638 

[a) Hayes v, Hayes, 1 Oh Oa 224 , 
Cornish v Mew, 1 Oh Ca 271 , Clyat 
V Batteson, 1 Vem 404 , Ballett v, 
Bpi ainger. Free Oh, 62 , Bowel v Wal-- 
ley, 1 Rep m Oh 116 And see 3 
Anst 767 
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one-tliird, and the remainderman two-thirds (5) ; and in one 
case it was decreed that the tenant for Jife should contribute 
two-fifths, and the remainderman three-fifths (c) The usual 
course now is a reference to chambers to state the amount of 
contribution (d) 

In an action for redemption of an annuity, the principle of 
the common order is applied (e) 


ii, — Dismissal of Action for Redemption — The suit for redemp- 
tion will be dismissed on motion of course, upon production of 
the certificate of the amount due, and of an affidavit of attend- 
ance and non-payment of the money (/), even though after the 
time fixed for payment the mortgagor have tendered the princi- 
pal and interest, with an additional sum for interest to the day 
of tender (g), unless under special circumstances (/?.) But it 
seems proper in such a case to move upon notice 

If the money be not duly paid and the redemption action be 
accordingly dismissed, the mortgagee thereupon becomes entitled 
to hold the estate free from the mortgage debt in respect of 
which default has been made. A final decree dismissing an 
action for the redemption of a legal mortgage, is equivalent to a 
decree for foreclosure (t) But this rule does not apply to the 
dismissal of an action for the redemption of an equitable mort- 
gage by deposit of title deeds (y ) ; and the dismissal of a redemp- 
tion action for want of prosecution has not the effect of a decree 
for foreclosure, but leaves the mortgagor at hberty to commence 
a fresh action for redemption (A) 

The dismissal of an order for redemption will bind not only 
the mortgagor and his heirs, but also a purchaser of the equity 
of redemption after commencement of the action (7), provided the 
action is duly registered as a hs ^endem {m) 

Where, pending a suit by a mortgagor for redemption, the 
plaintiff became insolvent, and his assignees were not made 
parties to the suit, it was held that the assignees were not bound 


i h) JRowely W alley inCh 116 
tf) James v HaUs^ 2 Vem 268 
d) 1 Row Mtg by Oov 314 a 
e) Moore r Rowe^o^cidi ByneY VirVian^ 
cited Seton, 1769 

(/) Stuart Y Won all, 1 Bro G 0 
681 , Broctor y Oates, 2 Atk 140 , 
Memsham y <Jray, 2 Atk 287 
{^) Faulkner v Bolton, 7 Sim 319 , 
tbe report m 4 L J. (N S ) Oh 81, is 
incorrect 


{h) Colhnson v Jeffeiy, (1896) 1 Ob 
644 

(t) Cholmley y Countess of Oxfoid, 2 
Atk 267 , Bishop of Winchester y 
Fame, 11 Wes 194, 199 , Inman y 
Weai mg, 3 De G & S 734 
(^) Marshall Y Shiemhmy,Ju R 10 
Oh A 250 

{k) Mansard Y Maidy, 18 Ves 460 

(l) Garth v Ward, 2 Atk 175 

(m) 2 & 3 Viot c 11, s 7 
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hj tlie foreclosure occasioned loj tlie dismissal of tlie mortgagor’s 
bill to redeem, in consequence of bis failing to pay the amount 
found due at tbe time appomted (n). 

In an action by a second mortgagee to redeem a first mort- 
gagee and foreclosure tbe mortgagor, tbe proper form of 3udg- 
ment is, that in default of tbe plaintiff redeeming, tbe action is 
to stand dismissed witb costs (o). 

Where one person bas mortgaged bis estate as a surety for 
another, tbe judgment is so framed as to give tbe surety tbe full 
benefit of bis rights against tbe estate of tbe principal debtor, and 
tbe right of redemption being given to both, it is ordered that if 
tbe money be paid by tbe pnncipal debtor, tbe estates shall be 
conveyed to tbeir respective owners ; but if tbe money be paid 
by tbe surety, both estates are conveyed to him, and be, of 
course, bolds that which belonged to bis principal, subject to 
redemption by him; if neither principal nor surety redeem 
both, tbeir estates are foreclosed (p). 

If tbe plaintiff be an infant, and bnng bis action to redeem, 
and a day is given for that purpose, and default made in pay- 
ment, and tbe action consequently dismissed, it does not seem 
clear whether tbe infant will be bound, or will have six months 
after be comes of age to show cause (q). 

Tbe right of redemption bemg a creature of equity must be 
subject to tbe rules of equity. Tbe Court, therefore, will make 
terms with tbe mortgagor, if necessary, before it permits him to 
redeem ; and tbe decree for redemption will be either absolute or 
conditional, as suits tbe circumstances of tbe case. Of this, an 
instance occurs (r) in which a mortgagee, having purchased tbe 
estate for a valuable consideration, a third party made adverse 
claim to tbe right of redemption, but was desirous of having tbe 
validity of tbe mortgage tried at law before be should redeem , 
tbe Court held that be ought to declare whether be would redeem 
or not before be disputed tbe title, and that if be would redeem 
be ought to pay tbe defendant all bis principal money, damages, 
and costs, which, be refusing, tbe Court dismissed tbe bill: and in 
another case (s), in which an infant heir of a^inortgagor, by bis 
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g WoodY 8m Tf 19 Beav 551 
Sallett V Furze^ 31 Oh D 312 
{p) Beckett v Miokhthwmte^ 6 Madd 
199 , Set Deo 3rd ed p 417 , Ald^ 
worth V Eohinson, 2 Beav 287 

{q) See Gregory v Molesworthf 3 Atk 
625 , Napier v JEffingham, 2 P. Wms. 

VOL. I. — 


401 As to tbe ngbt of an infant de- 
fendant to a foreclosure action to a 
day to sbow cause, see^o^^, p 1052 

(r) Smith V Valence, 1 Rep m Ob 
90. And see Goodtitle v Bailey, Oowp 
601. 

(s) Mamsden v Langley, 2 Vem 536, 

3 B 
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guardian, haying fruitlessly endeayoured by proceedings at law 
to oyerthrow the mortgagee’s title, brought his bill to redeem, 
the Court would not allow redemption, unless the mortgagor 
would pay a sum of money which the mortgagee, on his oath, 
declared he had paid aboye his taxed costs, in defendmg the 
title at law, and the Court also allowed him his costs of taking 
out administration to the mortgagor as principal creditor. 

Where there are seyeral incumbrancers, and the mortgagor’s 
action for redemption is dismissed, the last incumbrancer becomes 
mortgagor, and the others become first and subsequent 
incumbrancers according to their priorities (^). 

iii. — Order for Sale in lieu of Redemption, — The conduct of a 
sale is always in the discretion of the Court, but, in a redemption 
action where a sale is prayed, it seems that the conduct will be 
giyen to the plaintiff, on the ground that he is more interested 
in obtaining the best price for the property {li) The sale may 
be ordered to be made out of Court ; a reserye price may be 
fixed to coyer the amount due on incumbrances ; and the plain- 
tiff may be ordered to giye security for the costs of the sale ( 2 /), 
By sect. 30 of the Trustee Act, 1893 (s), it is enacted as 
follows: — 

Where any Court gives a judgment or makes an order directing 
the sale or mortgage of any land, every person who is entitled to or 
ossessed of the land or entitled to a contingent right therein [as 
eir, or under the will of a deceased person for payment of whose 
debts the judgment was given or order made], and is a party to the 
action or proceeding in which the judgment or order is given or 
made, or is otherwise hound by the judgment or order, shall be 
deemed to be so entitled or possessed, as the case may be, as a 
trustee within the meaning of this Act ; and the High Court may, 
if it thinks expedient, make an order vesting the land or any part 
thereof for such estate as that Court thinks fit in the purchaser or 
mortgagee or m any other person.” 

This section virtually re-enacts (a) the repealed provisions 
contained m sect. 29 of the Trustee Act, 1850 (b), and sect. 1 of 
the Trustee Act, 1862 (c). 

(t) Cottmghamy Slirewshury, 

3 S[a 63T 

(m) Brewer v. (1892) 2 Ch 

(a?) Banes v ighty 32 Ch D 220 
(foreclosure action.) , Buemr v Square^ 
sup 

(y) Woolleys Colmmi 21 Ch D 169 
(«) 66 & 67 Vict c 63 The words 
in brackets are repealed by tbe statute 


67Vict, 0 10, s 1 
(a) The only material variations are 
(1) that the power to make vostmg 
orders is given to the Higli Court 
generally, and not only to courts of 
equity, and (2) that the power is 
extended to cases where the Court 
orders a mortage 
(3) 13 & 14 viot 0 60 
15 & 16 Viot 0 66 
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The power of the Court to make Testing orders is not confined 
to oases of persons under disahihty (d ) ; it extends to the case of 
a person of unsound mind, but not found lunatic (e). 

Where property is sold in lots, the purchasers may apply for 
a vesting order, and the costs of each purchaser will be paid out 
of the proceeds of his particular lot, not out of the fund in Court 
generally (/). 

Formerly, applications under the Trustee Acts had to be made 
by petition, but such applications may now be made by sum- 
mons in Chambers {g) 

iv. — Costs — ^In a suit for redemption, the plaintiff pays his 
own costs, and the defendant adds his to his mortgage debt (h). 

Where taxation of the costs of the mortgagee is sought after 
payment, the application must be against the mortgagee, and 
not against his solicitor (i). 

In the decree for redemption, the costs of a prior foreclosure 
suit must be provided for (1). 

The scale of taxation in a mortgage suit is regulated by the 
amount due at the commencement of the htigation, and not the 
amount of the original debt (/), and in admmistration suits, by 
the gross value of the estate to be administered (m ) ; but the value 
of the equity of redemption only is estimated, not that of the 
entire mortgaged estate (n ) ; and if the real value turns out to be 
less than the higher scale, in consequence of a sale by the mort- 
gagee, the scale will be reduced accordingly (w). 

{d) BecJceit v Sutton, 19 Oli D 646 Sect iv pp 1174 ot seq 

{e) Sernng r Clark, I/. R. 4 Ch (t) Be Abbott, 4tJj T N S 576 
A 167 {k) Amm(yrth-v Boe, 14 Jiir 874 

(/) Ayles V, Cose, 17 Beav 504 \l) Gottetell v Sttatton, Jj E 9 Ch 

E S 0 , Ord LV r 2 (8) A 514 

(A) The question as to what costs (w) Be Beece^s Bstate, Gould v. Bum* 
are allowed to a mortgagee will he mett, Xi E 2 Eq 609 
considered fuUy, $oet, Chap EXT Be San^&i mn, Qk D. 177 


3b2 
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i. — ^Appheation of the Statutes to Claims for Redemption — ^The 
statute 21 Jao I o 16, s 1, enacted that no entry into any lands, 
tenements, or hereditaments should be made but within twenty 
years after the right or title to the same should accrue or 
descend This section was superseded by the statute 3 & 4 
■WiH IV. 0 27, and was ultimately repealed by the Statute Law 
Eeyision Act, 1863 

The older statute did not affect claims which could only be 
brought in a Court of Eq[mty (ez) But even prior to the statute 
3 & 4 Will IV 0 , 27, the time within which the equity of 
redemption of land or rents would be allowed was a matter for 
consideration ; and after considerable conflict of opinion, it was 
settled that the Courts of Equity would be regulated m this 
respect by analogy to the old Statute of Limitations, and that 
after twenty years’ abandonment by the mortgagor (&), the right 
of redemption should be lost, unless the mortgagor could bring 
his ease within one of the exceptions mentioned in that statute, 
namely, imprisonment, infancy, coverture (c), or being beyond 
the seas (nothavmg absconded), or nonsane memory; in any 
one of which oases, the Courts, by further analogy to that 
statute, gave ten years after the disability was removed {d). But 
if the time once began to run, a subsequent legal disability, by 
analogy to the decisions at law, would not have been sulEcient 
to stop it {e). 


{a\ JBonney v R%dgmdy 1 Cox, 149 
(J) Corbett v Barker, 1 Anst. 138 , 
3 Anst 755 , Bonney v Btdgard, mg , 
Whiivnyr 2 Oox, 290 , Gt- Coop 
1 ; Barrow v Martin, 19 Ves 327 , 
KoAU V SeaUy, 1 V. & B 636 , 
Smenden v Zord AmeeUy, 2 Soh & 
Xi 636 , Maryms Gholmon^hy t Zord 
Gkntm, 2 J- & "W 191 , ZCamson t 
MoUms, 1 S ^ St 471. 


(fl) Cornel v Sykes, 1 Rep m OK 
193 , Bnce y Copner, IS & St, 347 
(d) White V Bwer, 2 Vent 340, 
Behh y Survey, 3 P. Wms 287, n 
And see Beekford y Wade, 17 Ves 99. 

{e) Floyd y Mansel, G^ilb Eq Rep 
186, St John y Turner, 2 Vem 
418 , Knowles y Spence, Mos 225 , 1 
Eq Oa- Abr 315, pi 5, Corbett y. 
Barker, 1 Anst. 138 
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By the statute 3 & 4 Will IV. o. 27, s. 2S, the law on this chap sxsxs 
suh] eot was made clear and precise, and the period within which Stat 3 & 4 
suits for redemption of mortgaged lands or rents must he 
brought was fixed at twenty years next after the mortgagee took 
possession, or from the last written acknowledgment of the 
mortgagor's title or of his right to redemption. 

This section has been repealed by the Real Property Limita- Bepeai. 
tion Act, 1874 (/) ; but its provisions have been substantially 
re-enacted, the general period of redemption being reduced to 
twelve years. 

As regards the redemption of mortgages of personalty other statutory 
than leaseholds, the Statutes of Limitation would seem to have for redemp- 
no direct application The statutes 3 & 4 Will IV. c 27, s 28, 
and 37 & 38 Vict. c 57, s. 7, apply only to suits to redeem personalty 
mortgages of land and rents ; and sect 8 of the Trustee Act, 

1888 (^), which enables trustees to plead lapse of time as a bar 
to an action for the recovery of any property, does not appa- 
rently extend to mortgagees (h), so as to cause such lapse to bar 
a right of redemption in oases where such right would not have 
been barred independently of that Act. The statute 21 Jao I 
0 . 16, s 3, does indeed bar claims after six years to (among 
other actions) an action for account, and it might be said that a 
suit for redemption necessarily involves a claim for an account 
from the mortgagee in possession But in this statute, the term 
‘‘ action must be strictly construed as meaning an action at 
law (z) ; and, even since the Judicature Acts, though actions 
which must formerly have been brought only in a common law 
Court may generally be now brought in any Division of the 
High Court, yet it has been said that those Acts did not alter or 
touch the Statutes of Limitation at all, and that these statutes 
still apply to the circumstances which constituted the actions 
named in it (k). It is obvious that the crccumstances of a mort- 
gage transaction would not have supported an action for account 
at common law under the former practice, and thus it would 
appear that this Act of Jao I, does not apply, and consequently 
there is no statutory limitation of time within which a claim 

(/) 37 & 38 Viot 0 67, s 9 (A) E?? Brett, L J , in t 

Q) 51 & 52 Vict o 69 GutU, 9 Q, B I> 69, 0 A , at p 67 

(A) See sect 1 of the Act See Me Sharpe, Masome, fc A$s Co y 

{^) See, per Jessel, H R , in Shmpe^ (1892) 1 Oh 164, 0 A , at 
G^eanes, Bray y To field, 18 Ch D, p 167. 

651, at p 564, 
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must be brought to redeem mortgaged personalty other than 
leaseholds. 

But the Court has, in several recent oases, recognized and 
apphed, with respect to equitable claims to personalty, the prin- 
ciple that where there is a remedy in equity corresponding or 
analogous to a remedy at law, which is subject by statute to a 
limit in point of time, equity will act by analogy to the statute, 
and impose on the remedy it affords a similar limit (1) If the 
mortgaged personalty had remained legally vested in the mort- 
gagor, he could, under the statute of Jao I , have brought an 
aotion of detinue and for account at law, subject to the limit of 
SIX years imposed by that Act ; and it would seem that his right 
to claim redemption, on payment of the amount which should be 
found due for principal, interest, and costs, is a corresponding or 
analogous right in equity which would be subject to the same 
limit in point of time as the right of aotion would have been 
subject to at common law. This point does not seem to have 
arisen in any reported case, but the analogy of the statute was 
recognized in the case of a contract to execute a mortgage, where 
an aotion for damages for breach of such colftraot would have 
been barred by the statute of Jao I., but for certain letters of 
the defendant, which were held to contam a sufficient admission 
of his hability to take the case out of the principle of the 
statute {m). 

ii, — Bar of Actions for Redemption after Twelve Years’ Posses- 
sion — ^By the Real Property Limitation Act, 1874, it is enacted 
as follows : — 

Sect 7. '‘When a mortgagee shall have obtained the possession 
or receipt of the profits of any land, or the receipt of any rent, 
comprised in his mortgage, the mortgagor, or any person claiming 
through him, shah not brmg any action or suit to redeem the mort- 
gage but within twelve years next after the time at which the 
mortgagee obtained such possession or receipt, unless in the mean- 
time an acknowledgment in writing of the title of the mortgagor, 
or of his right of redemption, shall have been given to the mort- 
gagor or some person claiming his estate, or to the agent of such 
mortgagor or person, signed by the mortgagee or the person claim- 
ing ffirongh him, and in such case no such action or suit shah 
be brought but within twelve years next after the time at which 
such acknowledgment, or the last of such acknowledgments, if 

a) R. 0 H.E 674, B 105, 0. A , Alkard r m%nMr, 36 

V Qwmey, L R 6 H L 377 , Oh I> X86, 0 A. , Seek v JPtene, 23 
Mule T Jemll, 18 Ok D 667; Me Q B. D 322,0 A 
Sastmgs^ Eastings v. Eastings, 35 Oh. (m) Mwth t. m%ngsbg, 58 L. T. 483. 
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more than one, was given; and when there shall he more than chap xxxix 

one mortgagor, or more than one person claiming through the 

mortgagor or mortgagors, such acknowledgment, if given to any 
of such mortgagois or persons, or his or their agent, shall he as 
effectual as if the same had heen given to all such mortgagors or 
persons , hut where there shall he more than one mortgagee, or 
more than one person claiming the estate or interest of the mort- 
gagee or mortgagees, such acknowledgments, signed hy one or 
more of such mortgagees or persons, shaU be e:ffiectual only as 
against the party or parties signing as aforesaid, and the person 
or persons claiming any part of the mortgage money, or land or 
rent, hy, from, or under hun or them, and any person or persons 
entitled to any estate or estates, interest or interests, to take effect 
after or in defeasance of his or their estate or estates, interest or 
interests, and shall not operate to give to the mortgagor or mort- 
gagors a light to redeem the mortgage as agamst the peison or 
persons entitled to any other undivided or divided pait of the 
money or land or rent , and where such of the mortgagees or 
persons aforesaid as shall have given such acknowledgment shall 
he entitled to a divided pait of the land or rent comprised in the 
mortgage, or some estate or interest therem, and not to any ascer- 
tained part of the mortgage money, the mortgagor or mortgagors 
shall he entitled to redeem the same divided part of the land or 
rent on payment, with interest, of the part of the mortgage money, 
which snail hear the same proportion to the whole of the moitgage 
money, as the value of such divided part of the land or rent shall 
hear to the value of the whole of the land or rent comprised in the 
mortgage,’’ 

Sect. 1 of the statute 3 & 4 Will. IV. o. 27, contains the Definitions, 
following definitions of expressions used in the Act : — 

^‘The words and expressions heremafter mentioned, which in 
their ordinary signification have a more confined or a difierent 
meanmg, shall m this Act, except where the nature of the pro- 
vision or the context of the Act shall exclude such construction, 
he interpreted as follows (that is to say) , the word ‘ land’ shall 
extend to manors, messuages, and all other corporeal hereditaments 
whatsoever, and also to tithes (other than tithes belonging to a 
spiritual or eleemosynary corporation sole), and also to any share, 
estate, or interest in them or any of them, whether the same shall 
be a freehold or chattel mteiest, and whether freehold ox copyhold, 
or held according to any other tenure ; and the word ^rent’ shall 
extend to all heriots, and to all services and suits for which a 
distress may he made, and to all annuities and periodical sums of 
money charged upon or payable out of any land (except modnses 
or compositions belonging to a spiritual or eleemosynary corpora- 
tion sole) ; and the person through whom another person is said 
to claim shall mean any person Toy, through, or under, or hy the 
act of whom, the person so claiming became entitled to the estate 
or interest claimed, as heir, issue in tail, tenant by the curtesy of 
England, tenant m dower, successor, special or general occupant, 
executor, administrator, legatee, husband, assignee, appointee, 
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devisee, or otherwise, and also any person wlio was entitled to an 
estate or interest to which the person so claiming, or some person 
through whom he claims, became entitled as lord by escheat , and 
the word ‘persons’ shall extend to a body politic, corporate, or 
collegiate, and to a class of creditors or other persons, as well as an 
individual, and every word importing the singular number only 
shall extend and be apphed to seveial persons or things as well as 
one person or thing, and every word importing the masculine 
gender only shall extend and be apphed to a female as well as a 
male 


The expression rent” molndes quit rents {n)^ and also tithe 
rent-charge (o) 

A trust for sale of land as a security for money lent is a 
mortgage within this section, and not an express trust within 
the meaning of the 25th section of the statute (j?;) 

In Alder son y White (g^), Lord Oranworth said that he was 
disposed to think that the statute could not apply so as to make 
the mere possession by the mortgagee for twenty years without 
acknowledgment a bar to redemption where the original con- 
tract was that the mortgagor may redeem at any time during 
the period extending beyond the ten (now twelve) years ; but 
the determination of this question was unnecessary in the case 
referred to, as the instrument in question was held to be a con- 
ditional sale, and not a mortgage 

It has been seen (r) that in the case of a Welsh mortgage it 
is of the essence of the contract that the mortgagee shall hold 
possession of the land until the mortgage is fully satisfied 
Accordingly, it has been held that no tiine would bar the redemp- 
tion of a Welsh mortgage (s), or of a mortgage, where the deed 
contamed an agreement that the mortgagee should hold until 
the mortgage was satisfied (^), unless on an account taken of 
the rents and profits it appeared that the mortgagee had been 
in possession upwards of twenty years smce the mortgage debt 
was fully paid (u) But a plaintifE who seeks to redeem a 


(n) De Beamon v Owm, 5 Exch 
166 , Ch^ehester v Mali, 17 L T 
121 

(o) lush Land Go7nm%ssion v Gtant, 
10 App Cas 14 

{p) Locking v Barker, L B 8 Oh 
A 30 , Be Alzion, Johnson v Mbun- 
sey, 11 Ch. D 284, 0 A And see 
Ktfkwoodi- T%ompsm,%'BL &3JC 892, 
Bemett Y Cooper, 9 B^av, 252 


{q) 2 De O' & J 97 
(?) Ante, p 27 

(s) Eowel Y Brm, 1 P Wms 291 
(if) Orde Y Smmng, 1 Vem 418 , 
Yates MamUy, 2 Atk 360 
(u) Yates Y Emnhh/,sup SeeWatteis 
Y Webb, L B 5 Ch A 633 And 
see Benwich v Beed, 1 Mer, 126 , and 
ante, p 28 
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mortgage alleged to Ibe of this nature after many years must ch^jp xxxix 
prove his case clearly and indefeasibly (a?) 

Where a mortgagee has been in undisturbed possession of Mortgagee 
part of the land comprised in the mortgage for the statutory Jjf 
period, the mortgagor’s right to redeem that part is barred, 
though he held possession of the remainder of the land (y) 

The rule before the statute of Will IV. was different (s) 

Time 'will not run in the case of a mortgage until the day of Time will 
redemption has arrived, for the mortgagor cannot redeem before defaSfc ^ 
that day (a) 

In order to bar a right to briug an action for redemption of Possession 
land, the possession of twelve years must be of the same person p^son 
or of several persons claiming one from or under the other by 
conveyance, wiU, or descent (6). under lum 

So, where a mortgagor’s solicitor, out of his own moneys, 
paid off the mortgage debt due from his client, without taking 
any assignment of the debt and the security for the same, and 
received the rents and profits, it was held that he must be taken 
to have acted as agent of the mortgagor, and that the posses- 
sion must be taken to be that of the mortgagor, so that time 
would not run agamst him {o) 

Conversely, the statute will apply not only as against the Possession 
mortgagor, but as against all persons claiming under him So, ola^ng 
if a person by his will devises his lands in settlement, and then 

j- ' mortsrafiror 

mortgages the lands, the statutory period will run from the 
time when the mortgagee enters into possession against the 
mortgagor himself and his successive devisees (d). 

Time will not run agamst the mortgagor under this Act, as it Mortgagee 
did not under the old law, durmg the time that the mortgagee 
is in possession under some other rightful title ; as where the 
mortgagee, after being seven years in possession without acknow- 
ledgment purchased the estate of the tenant for life who had 
jomed with the remainderman in making the mortgage (e), or 


{sc) 8evvaj% v Ghima, 10 Moo I A. 
151 

{y) Kxnmm v. 17 Oh, D. 

104. 

(s) ItahesUsm v JBreweOf 2 P Wins 
511 , Burke v Lynch^ 2 Ba & Be 
426 

{a) Brown v Cole, 14 Sun 427 
]p) Doe V, Barnard, 13 Q B. 962 


(e) Waid V Qatttar, L. B 1 Eq 
29. 

(e?) Browne v Bxehop of Cork, I Dr & 
Wal 700 ^Q&EaffetyY IKeen, 
601 

{e) BCyde v Ballaway, 2 Ha 528 
And see Eavald v. Bussell, T 9 , 
^affety v. K%ny, 1 Keen, 601, 616, 617 , 
Cm hett T. Barker, 3 Anst 756 , Berne 
V JE[%cks, 2 S (5k St. 403, 
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tlie estate of a tenant Tby tlie courtesy or otherwise, whether he 
acquired the interest before (/) or after {g) taking possession. 

Where a mortgagee of a hfe estate is in possession under an 
order of Court, and remains in possession after the death of the 
tenant for life has been presumed, he is not a trespasser, and the 
statute does not run in his favour (A) , and the persons claiming 
in remainder are guilty of no laches in not suing till the expira- 
tion of seven years from the time when the tenant for life was 
last heard of ; but as no fiduciary relation existed between them 
and the mortgagee, they were only entitled to an account of 
rents for six years (^). 

So where the equity of redemption was vested in the husband 
and wife jointly, and they conveyed by deed without fine to a 
mortgagee, the mortgagee’s estate could only become absolute if 
the husband survived, and, the wife having survived, her heir was 
entitled to claim withm twenty years from the death of the 
husband (7c) 

Where a husband, separated from his wife, became mortgagee 
of her separate estate, and continued in possession for over twenty 
years, it was held that the wife’s right to redeem was not barred 
by the statute (7) 

It was held that time would run against the remainderman, 
notwithstanding the neglect of persons with the prior estate. 
The antiquity of the defendant’s possession is more to be 
regarded than the novel accruer of the plaintiff’s title {m). So, 
in Samson v. SolUns (?z), it was decided that the equity of re- 
demption would be baned by twenty years’ non-claim, although 
the mortgagee entered into possession in the hfetime of a person 
who was entitled to the equity of redemption as tenant for life 
only, and although the person entitled to the equitable estate in 
remainder filed his bill withm five years after the death of the 
tenant for Hfe And it was also held that if the mortgagee 
entered into possession not m his character of mortgagee only, 
but as purchaser of the equity of redemption, he was bound to 
look to the title of his vendor, and if he only acquired a life 
interest in fact, he was bound to keep down the interest for the 


(/) Maffeiy v King, 1 Keen, 601 
{g) v JDallaway, 2 Ha 628 
\h) JELukman v 2 C5i B. 617/ 

h) /S' 0,4 Ob. B 145,0 A 
(^) Trtee v Copm, 1 S & St 347 


a Booth V Basser, 1 Ir. Eq E 33 
Ashton V 6 Sm, 369 , 

CholMondehy v Clinton^ 4 Bli. 1, 

(«) 1 S & St. 471. And see Foster 
r.BUhe.i'Bh. 140 
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benefit of the remainderraen, and the tune did not run against ohap sgxrs 
the remaindermen during the eontmuance of the life estate (o), 
although the estate of the tenant for hie had been enlarged by 
a tortious conyeyance (p) 

On a similar ground, rehef has been given to a remainderman, 
on commg into possession, agamst a sale under a decree of the 
Court, fraudulently obtained by ooUusion between the mort- 
gagees, the tenant for life, and the purchaser, by permitting 
the remainderman to redeem after a lapse of thirty-five years ( 2 ) 

So where during the possession there was a tenancy by the 
curtesy (r). 

There is in the Acts now m force no express saving of dis- Disabilities 
abikties of the mortgagor or his heirs m any distinct clause ; 
they were saved under the old Statute of Limitations (s ) , but it 
has been held that sect 16 of the Act of Will IV. as to dis- 
abilities does not apply to a mortgagor redeeming, masmuch as 
an action for redemption is not an action to recover land for the 
purposes of the Statutes of Limitation (t) 

There may, however, be circumstances which might be held to Fraud, &c 
take the case out of the statute : for instance, if there was fraud 
or oppression in the transaction (u), or if the mortgagee used 
unfair means to clog the redemption of the mortgage (a?), or the 
like. 

The provisions of sect. 26 of the statute 3 & 4 Will IV. 0 . 27, Concealed 
save the rights of persons to bring suits for the recovery of land 
of which they have been deprived by concealed fraud (y) ; but, 
for the reason stated above, these provisions do not appear to 
apply to oases of redemption. 

Possession taken under a mistake, though by consent of the Mistake 
real owner, is not the less effectual in barring his rights if the 
person in possession has no duty to perform (z). 


( 0 ) Raffety v. King^ 1 Keen, 601 , 
Mills V BorthwicJe, 11 Jxlc N S 568 , 
Bm rowes v Gore^ 6 H. L G 907 , 
Maw Jems v Gardiner, 2 Sni &(3t 441 
{p) Lewis V Bees, 3 K & J 132 , 
Mills V Gapel, L R 20 Eq 692 
{q) Mm I of Bandon v. Beeher, 3 01 & 
F 479 And see Gor^ y. Stachpool, 1 
Do-w, 18 , Bennett v Colley, 2 My & 
K, 225 , Mamset y Carpenter, 2 Do^v' 
& C 232 , ThcmJiill y Glover, 3 Dr 
& War 195 , Bowen y Mvans, 2 H L 
C 267. 


(r) Anon , 2 Atk 333 

(s) Froctor v Oates, 2 Atk 140 , 
Anon , 3 Atk 313 , Jenner y Traey, 
3P Wms 287,11 , Bonny Midgmd, 
cited 17 Ves. 99 

(^) Ber Jessel, M It , m Kinsman y. 
Bouse, 17 Ch D 104, at p 107 See 
Bolster sr Batterson, 17 Ch. D 132. 

(«) Spurgeon y Collier, 1 Ed 65 
(a?) Ord Y Smith, Sel Ca m Oh 9. 
\y) Set out post, p 1072 
\z) Cholmmdeley y Clinton, 4 Bli 1 
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Sect 34 of the Act of Will lY., providing that at the end of 
the period of limitation the right of the party out of possession 
IS to he extinguished, is expressly limited to actions for recovery 
of lands, rents and advowsons, and, consequently, does not appear 
to apply to redemptions 

It has, however, been held that after the period has elapsed 
the mortgagee, or the trustee (if the security is hy way of trust 
for sale) may sell under his power or trust, and make a good 
title, and convey to a purchaser, and the mortgagor will have no 
right to the surplus proceeds of the sale (a ) ; and if the mortgagor 
brings an action to redeem, the mortgagee will be entitled to 
raise the statutory bar by his pleadings (b) 

Where the trustee in bankruptcy is barred by the Statute of 
Limitations, the bankrupt, after annulment of the bankruptcy, 
is barred also (c). 


iii. — ^What Acknowledgment is sufficient to keep alive the 
Right of Redemption. — ^Before the statute 3 & 4 WiU lY any 
act of a mortgagee of lands acknowledging the mortgage as 
subsisting would have saved the mortgagor’s right of redemp- 
tion (d) Such an acknowledgment might be proved by any 
clear and unimpeachable evidence by parol or otherwise (e) As 
neither that statute nor the statute 37 & 38 Yict c 57, affects 
mortgages of personalty, other than leaseholds, it would seem 
that the rules as to acknowledgment laid down in the earlier 
decisions are still apphcable to such mortgages, so as to require 
a brief consideration in this place. 

An acknowledgment, so as to save the equity of redemption, 
need not have been made in a transaction between the mortgagee 
and the mortgagor, or their representatives So a conveyance 
*by way of sale, security, or settlement of the lands expressed to 
be made subject to the mortgage would be a clear acknowledg- 
ment, though the mortgagor was not a party to the deed (/). 
So also if the mortgagee devised the property as his “ mortgaged 
estate,” or subject to the mortgage (g), or if he alluded to it as 


Me Ahson, Johnson t. Mounseyy 
11 Oh B, 284, G A , Chapman v 
Coy:pe, 41 L, T 22. 

AntOy p 731 

(c) MarhmoTc v Mafdmghomy 15 Ch 
B 339,0 A 

(d) Modh Y Seakyy 1 V & B 536 , 
Mriee v. OopnoTy 1 S, & St 347 , CutU^ 


T OiemoTy 1 L J Ch 108 
(o) Wh%tvng v White y 2 Cox, 295 , 
Gr Coop 1 , Meeks y Mostlethwaite. 
Q Coop 161 

if) Smart r Emty 4 Yes 478, m , 
Merry y Marstony 2 Bro 0. 0 399 , 
Eansard y Eard/yy 18 Yes. 456. 

ig) Anon , 3 Atk 313 
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subsisting by recital or otherwise in a deed or will (A), there oha.p x xxi s 
would be sufficient eyidenoe of acknowledgment. It is said, 
however, that a conveyance of the property subject to the 
subsistmg equity of redemption, “ if any,” would not be suffi- 
cient (^) 

The equity of redemption would be saved by an account kept 
with the mortgagor or his representatives (k ) , or even by a private ® 
account kept by a mortgagee of the profits of the estate in which 
he treated the property as redeemable (1) But an account or 
other acknowledgment given by an agent of the mortgagee 
without his authority would not keep alive the right {m). 

The case was taken out of the statute if the mortgagee sub- 
mitted to be redeemed (n ) ; or if the mortgagor, or his heir, 
remained in possession of any part of the estate (o ) ; or if the 
time was otherwise well accounted for, as in a case in which it 
appeared that there had been a promise that the mortgagor 
should be at hberty to redeem after twenty-seven years, where 
redemption was allowed after forty-one years, being only four- 
teen years from the time allowed (j?) ; and as in another case (q), 
in which redemption was allowed fifty years after the mortgage, 
and after forty-seven years’ possession by the mortgagee, and 
five ejectments at law to try the title, and refusal by four several 
answers to account, the time being accounted for by the legal 
proceedings. If, however, a mortgagor filed his bill to redeem, 
and obtained a decree to account, he must have prosecuted his 
suit, or in twenty years he would be barred (r). 

Parol evidence was admissible to affect the mortgagee, but it I'arol 
must have been clear and unimpeachable (s) Even if the equity admissible 
of redemption was actually released by the mortgagor to the 
mortgagee, evidence would be admitted that the release was 
made upon a secret trust for his benefit (^), or that it was not 
intended to be an absolute sale {u). 


(h) Ord V Sm%thj Sel. Oa Ch 9 , 
J^r%ce V Copner^ 1 S & St 347- 
{%) Kardy v 4 Ves 466, 

480. 

(fi) Procter v Oowyer^ 2 Vem 377 , 
Anan , 2 Atk 333 

(Z) Favrfm v Montague^ cited 2 Ves 
Jun 84 , Compl&ll v Beehford, cited 4 
Ves 474, Zak& v. Thomas, 3 Ves. 
17—22. 

{wi) Barron Y Marfm, G Coop 189 
(«) Broetor v Oates, 2 Atk 140 


(o) Bdkestraw v Brewe>t , 2 P Wms 
611 , BurJce r Lynch, 2 Ba & Be. 426 
And see 2 Ba & Be 673 
{p) White V Biyeon, Tothill, tit- 102, 
p 136 

(^) Balmer v. Jackson, 6 Bro. P. 0 
281. 

{r) 8t, John V- Tmner, 2 Vem 
418 

S Whiting V White, 2 Cox, 295. 

Moileyy JSlivays, 1 Cb Oa, 107 
{u) Vernon v. Bethell, 2 Ed 110. 
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Eedemption was allowed after forty years’ possession, on 
evidence of a contract entered into within seven years preceding 
the filing of the hill, by the heir of the mortgagee, for purchase 
of the equity of redemption (a), and where hills of foreclosure 
had been filed («?). 

In order to take a case out of the operation of the statutes 
now in force, so as to preserve the right of redemption, notwith- 
standing possession by the mortgagee, sect. 28 of the Act of 
Will IV. requires that an acknowledgment must in the mean- 
time have been given of the title of the mortgagor, or of his 
right to redemption to the mortgagor, or to some person claim- 
ing his estate, or to the agent of such mortgagor or person, in 
writing signed by the mortgagee or some person claiming 
through him. 

This section has been held to he retrospective in its operation 
as regards acknowledgments (iv). 

It was held under the statute of Jac. I that an acknowledg- 
ment made after twenty years’ possession by the moxtgagee 
would revive the mortgage and restore the eqmty of redemp- 
tion (2/). And in one case, since the statute of Will lY , the 
Lord Justices Khight-Bruce and Turner expressed their opinion 
that the rule still clearly applied, and they decided accord- 
ingly (s). The correctness of this decision was doubted in a 
recent case (a), and seems open to question. According to the 
express language of sect 28, a case does not come within the 
exception unless the acknowledgment is given m the mean- 
time,” which would seem to be capable of no other construction 
than as meaning within twelve years after the mortgagee entered 
into possession. This question is not afiEected by the decisions 
on extinguishment of title under sect. 34 (5), inasmuch as that 
section applies only to entries and actions for recovery of land, 
and it has been seen that an action for redemption is not an 
action to recover land for the purposes of the Statute of Limi- 
tations (c). 


(u) Conway Y, Mnmjfion, 5 Bro B 0. 
187 

(t>) 2almor v. Jackson^ 6 Bro P O 
281 

ffluj Batchelor v Middleton^ 6 Ha. 75 
(y) B&ndkton v Booths 1 De G. E & 
J, 81 

(») Btcmjkld V. Sohsm, 3 Do G. M. 
&G620. 


(«) MarkwicJc v. Kard%nghcm^ 15 Oh. 
D 339, at p 346, 0 A See Bf assing- 
ton V Llewellyn^ 27 L J. Ex 297 
See also the oases cited p 982, on 
the similar phrase in sect 40 of 3 & 4 
Will IV o 27 

g Seei?05^, p 1073 
See ante, p 747. 
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Tlie acknowledgment must be made to tbe mortgagor or those 
claiming under him, or the agent of one of such persons. 

An acknowledgment of the mortgagor's title by a recital in an 
assignment of the mortgage, but to which the mortgagor is not 
a party, is not sufficient to stop the statute from running {d). 
But it seems to be otherwise if the mortgagor is a party {e). 
An acknowledgment made to the grandfather, tenant by the 
curtesy, of the right of his infant granddaughter, entitled as 
heir to the inheritance, has, however, been held to be sufficient, 
as being made to her agent, though the acknowledgment would 
otherwise seem to have been sufficient, as being made to the 
particular tenant of the eqmty of redemption ( f) 

An acknowledgment to a bankrupt is not sufficient, as the 
bankrupt is not the agent of his trustees {g). 

A letter written by a mortgagee to his own sohcitor would 
not amount to an acknowledgment (A). 

Formerly, as has been seen (^), a parol acknowledgment would 
have been sufficient to keep ahve the e( 3 [uity of redemption, but 
now the acknowledgment must be m writing signed by the 
mortgagee or the person claiming under him. 

Whatever expressions made by parol would have amounted 
before the statute to an acknowledgment, will still be sufficient 
if m writing, and if the other requirements of the statute are 
duly comphed with {1) Any expression, therefore, referring to 
the estate as mortgaged, or to the person entitled to the equity 
of redemption, and expressing a readiness to settle the account, 
or referring to a proposed arrangement for accounting or for 
paying ofl the mortgage debt, will be a sufficient acknowledg- 
ment {m). 

No particular form is necessary, nor need the amount be 
stated in) 

The acknowledgment may be by affidavit in an action (o) ; in 
a schedule ip ) ; or by an answer to interrogatories (o) ; or by a 
letter or other writing. 


CHAP ygVTTf 
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Zucas-v Zemism^ 13 Sim 584 
See Batchdoi v M%ddUtm, 6 Ha. 


r/) Truloeh v Eoley^ 12 Sim 402 
(^) MarJcwicJc v S.ard%ngham^ 15 Ch 
D 339, 362, C A. 

{JC\ Stansji$ld v Mohsm, 3 De G M. 
&G 620 
(^) Ant0j p 748 


(?) 8tamji&ld v. Sohson, 3 De G 
M &G 620 

(w) Fish Mtg 694. 

(«) Tiuloch V JRohey^ 12 Sim 402, 
Laid 8t John v JBoughton^ 9 Sim 219 , 
J?rm%ce v Sympson, Kay, 678 

(o) Blair r Uugmty 3 JT & L 658 , 
seeSug R F St 130. 



752 


MORTGMOE’s ESTiTEj ETC.— REDEMPTION. 


CHAP XXXIX 



ment must 
be explicit 


Acooimlp. 


Acknowledg- 
ment by 
agent of 
mortgagee 


Jomt 

mortgagees 


The acknowledgmeat must, however, amount to a dear 
and uneo[uivooal admission that the mortgagee holds under 
a mortgage title (p) A letter denying the right of redemp- 
tion daimed, hut stating that, even if the mortgagor were 
entitled to redeem, he would derive no benefit from the account, 
was held to he insufficient (g). 

The fact of the mortgagee treating himself as mortgagee and 
accounting, but without any signature of the accounts accordmg 
to the Act, IS not sufficient (r ) ; and it has been said the com- 
mencement of an action of foredosure would not be sufficient (s) ; 
but under the old practice themerefiling of a bill for foreclosure 
was sufficient, though service might not have been effected tiU 
long afterwards (^) A mere demand without process will not 
suffice (u). 

Under sect. 28 no force is given to an acknowledgment by an 
agent of the mortgagee, which seems to stand on the same foot- 
ing as under another statute («), whereby an acknowledgment of 
a debt must be made m writing signed by the party chargeable 
therewith Under that statute it has been held that the signa- 
ture of an agent of the debtor was not sufficient (y) ; but now, in 
cases falhng withm that statute, an acknowledgment by an 
agent is rendered sufficient by sect. 13 of the stat 19 & 20 Viot. 
c 97 

Where there is a mortgage to several jointly, there must be a 
joint acknowledgment (s) 


(i?) Wh%t%ng V WTi%tei Gr Coop 1 , 
^eeks V FostUthwaiUy Gr Coop 161 , 
Bmrm-sr G Coop 189 

{q) TJiomjgmy BowyeTi^Jxxj: N S 
863 

(?) Baker j. Wetton, 14 Sua 426. 

Fish Mtg 695 

(^5 €opp%n V 1 T & 0 C 0 
206 , Burcell v Blmnerharntt, 3 J & L 
24, Bolster V Thmpm^iJix feWar 


303 , BeU T Lo'id Bedey, 20 Beav 
127 

(u) BodU V BeaUy^ 1 V. & B 536 
[x] 9 Geo ly 0 14, s 1 

Eyde y Johnson^ 2 Bmg N 0 
776, Oh) I y Alexander. 8 So IT R 
166 

(«) Bieha/idm y Tomae. L R 6 
Oh A 478. 
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CHAPTER XL 

OUT OF WHAT FUND A MORTGAGE DEBT IS PAYABLE. 

Section L 

Primary Liability of Personalty under former Law. 

i, — General Rule as to Mortgages of Realty before Locke Rmg’s Alteration 

Act. — The law relating to the primary liability of the personal tISa itw I 

estate of a deceased mortgagor to payment of a mortgage debt m Act, &o 

exoneration of real estate comprised in the mortgage has been 

altered by the statute commonly known as Locke Kmg’s Act (a), 

which statute, however, does not apply to the estates of persons 

who died before the 1st of January, 1855, nor so as to affect the 

rights of any person claiming under or by virtue of any will, 

deed, or document made before that date Moreover, neither 

that Act nor either of the amending Acts {b) have any apphoa- 

tion to mortgages of personalty other than leaseholds 

The rule of law which prevailed before Locke Ehng’s Act Former rule 
was that, as between the heir or devisee of a deceased mort- th?' 

gagor of the one part, and his personal representatives of the primary fund 
other part, the personal estate was primarily liable to the pay- 
ment of a debt secured by mortgage of real estate, and must 
have indemnified the real estate agamst the debt, so as to 
exonerate the mortgaged lands This rule was of general 
application, and prevailed, subject to exceptions to be here- 
after noticed, whether the lands in mortgage devolved on the 
heir-at-law as hceres natus (c), or on a general devisee as hceres 
faotus {d)y or on a particular devisee {e ) ; in either case the 

(a) 17&18Vict c 113,jpos#, p 7S7 Zutkins v Forrester, Gas. 

(&) 30 & 31 Vrct c 69 , 40 & 41 t. Tall) 54 , Cfalton v Maneook^ 2 Atk. 

Viot o 34 p 769 436 

(c) Cope y Cope^ 2 Salk 449 , Sowel {e) FockUy v Hockley, 1 Yem 36 , 

V. JBnoe, 1 P Wms 252 , Chester v Johnson v Milksopp, 2 Yem 112. And 
Fomll, 7 Jiir 389 see Galton v, Kaneoek, sup 

voii. I. — 3 0 
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cjHAP XL personal estate, in tiie absence of evidence of intention to tbe 
contrary, became tbe primary fund, and exonerated tbe real 
estate, descended or devised, from tbe debt. And tbis rule beld 
good even in tbe case of a Welsh mortgage, where tbe mort- 
gagee cannot foreclose, nor bring an action for tbe sum lent (/) ; 
and whether, in tbe case of an ordinary mortgage, there was a 
covenant or bond accompanying tbe mortgage or not {g ) , and 
applied equally to tbe case of a devise by a mortgagee who bad 
created a sub-mortgage Qi) 


Cotitrary in- 
tention might 
be express or 
implied 


Intention to 
exempt per- 
sonal estate 
necessary. 


Parol evi- 


ii, — ^Exemption of Personalty by Expressions of Contrary Inten- 
tion. — Tbe operation of tbe rule above referred to might, how- 
ever, always have been excluded by contrary mtention to be 
gathered expressly (t) or by plain implication (A) from tbe lan- 
guage of tbe mortgagor’s will that tbe mortgage debt should 
be borne by the mortgaged property, or that tbe debts gene- 
rally should be paid out of a speoifie fund in exoneration of tbe 
general personal assets ; for in construing a direction for pay- 
ment of debts tbe expression “ debts ” was, until tbe passing 
of tbe statute 40 & 41 Vict. o. 34, deemed to mclude mortgage 
debts (/). 

But it was not sufficient for a testator to show an intention to 
charge bis real estate with tbe payment of bis debts, whether 
by a trust for sale bmitmg a term, or simply charging tbe 
estate ; be must show an intention to exempt bis personal 
estate {m) ; though tbe grounds of tbis rule would appear to 
be somewhat weakened since tbe statute 3 & 4 Will lY. o 104, 
rendering realty assets for tbe payment of debts. 

Tbe question was decided only by an examination of tbe 


(/) Sou el V Trice ^ 1 P Wms 292 
And see Lortguet v Seawen, 1 Yes Sen 
402, 406 , Bjitluer y Asti eg y 1 Ph 422 

{g) Yates v Aston , 4 Q B 182 , 
Allenbg v, Dalton^ 5 L J K B 312 , 
King V King^ 3 P Wme 358 , Cope v 
CcpBy 2 Salk 449 

(^) See Zoclhart v Smdy, 9 Beav 
379 

(i) Monow V Bushy 1 Cox, 185 , 
Young y Young y 26 Beav 522 

(A?) Ion y Ashton^ 28 Beav. 379, 
Forrest v. Treseotty L R 10 Eq 645 

(l) Seopostfp 769 

(m) Tolmany Smithy YtQO Ch 456, 
Ftmohy Qhiohest&ry%Y^m. 568, Staple^ 
ton V ColviUf PoBrester, Cas. t. Talb, 


202 , Sasleioood y Fopsy 3 P Wms 325 , 
Feteyesy Boheitsmy^xrnb 302, Walker 
y Jaeksony 2 Atk 625 , Bi idgman y 
Dove, 3 Atk 202 , Loyd Inchiqnin y 
Fi enchy Amh 33 , Samu ell y Wakey 1 
Bro 0 0 144 , Aldridge y Loyd 

Wallscourty 1 Ba & Be 312 , Watson y 
Byickwoody 9 Yes 447, 463 , Taii v, 
Nottkwieky 4 Yes 816 , Towei y 
Loyd ItouSy 18 Yes 132 , Bootle v. 
Blundelly 1 Mer 193 , Bhodes y 
BrndgSy 1 Sam 79, Walkey y Ba^id- 
wicky 1 My & K 396 , Colhs y Bobinsy 
iDeG & S 131, Quenell y Tmner^ 
13 Bear 240, Davies v Ashford. 15 
Sam. 42. 
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whole will taken together, and extrinsic evidence was not chap xl 
received to show the testator’s intention (;^) dence not 

Where the personalty was expressly discharged from the pay- 
ment of a particular debt, or of debts generally, the exemption exoneration of 
IS clear ; the effect was to throw the liability on all other pro- 
perty not expressly exempted (o) 

Where a mortgaged estate was devised expressly charged Exoneration 
with ‘‘the payment of any sum or sums of money on the c:^arp^or 
security of the said estate,” it was held that the personalty 
was exonerated, as otherwise, in favour of a creditor, the charge 
would be superfluous and meaningless {p) 

So, also, the personalty was held to be exempted where there Express trust 
was an express trust to pay mortgage debts and interest out of 
the rents and the produce of the sale of the particular estate 
mortgaged {q ) , 

Where a testator bequeathed legacies and annuities, and 
charged them on real estate which he devised subject thereto, 
the personalty was exonerated (?) ; but a devise of the mort- 
gaged estate, “subject to the mortgages affecting the same,” 
did not exempt the personalty : it was held to be mere descrip- 
tion (s). 

The personalty was also exonerated where it was bequeathed Other oases of 
in trust as the testator should appomt, and in default to the 
trustee and executors (t) j where there was a particular direction 
that funeral expenses should be paid out of the real estate {u) ; 
where the residuary legatee had the first hfe interest in the 
real estate {x) ; where the trustees and executors were the same 
persons, but the two characters were carefully kept separate {x ) ; 
where the gift of the general personal estate was specific {y), 

(n) Bootle v Blundell^ 1 Her, 193, Smnett v JSethert^ L R 12 Eq 206, 

216 See Zoid Inchiqzan v French, reversed on other points, L R 7 Ch 

Amb 33, Andrews v Bmmot, 2 Bro A 232 

0 (J 303 [s) Townsliendy 26 Beav 72. 

(/>) Young v Yo^mg, 26 Bear 622 , (4 Bw ton v KnowUon^ 3 Ves 107 

G%lhe'>t8on’7 G%lhe'i tson, 34 Beav 357 But see AUndge v Lord WaUscowt, 

{p) Bvana v Coeke?am, 1 Coll 428 1 Ba & Be 312 

Ajii nee 8gmo7Z9 Y JameSf^Y & 0 0 (w) Bootle v Blu?ideUf 1 Mer 193, 

0 301 , Bawes v Seoft^ 5 Russ 42 , Gilbertson v Gilbertson, 34 Beav 367 , 

Cluiteibucic v Glutterhuek, 1 My &K Metcalfe y KuUhmson, 1 Oh D. 591 

15 , Match Y Skelton, 20 Beav 453 , (a?) Bootle v Blundell, sup 

Zadif Langdale v Briggs, 8 De G M. \y) Blount v Etpkms, 7 Sun 43 And 

& G 391 , Birds v Asiceg, 24 Beav see Jf)?iverY Fen and, 1 R & My 681 

618, 620 See also Ibhetson v Ibbetson, But see Colhs v Bobins, 1 DeG & S 

12 Sim 206 131 , and 8m gent v Boberts, 17 L J 

{q) Symons Y Zanies, %Y & 0 0 0 Ch 117, Lance y Aghonby, 27 Beav 

301 65 But see Guene v Greene, 4 Madd 

(r) Ion Y Ashton, 28 Beav 379 , 148, and ilfic/ie/iJ, 5 Madd 69 

3c2 
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MOETaAGOK’S ESTATE, ETC. — ^EXONERATION. 


OHAP 3tX 
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pay debt out 
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part of 
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not to be 
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Direct bequest 
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Same persons 
trustees and 
executors. 


Bequest 
of residue. 


So a gift of a personal estate by an enumeration of speciiSc 
articles (s), or so as to be a specific bequest {a) 

An express direction that a particular debt should be paid 
out of a particular portion of the real estate exonerated the 
personalty Such a direction affords a very different inference 
from a devise to sell for payment of all debts, which evinced 
nothing more than an intention that all the debts should be paid, 
and the real estate, if necessary, applied for the purpose, and 
did not exonerate the personal estate {b) 

Where all the personalty was bequeathed to the executor, who 
was also one of the devisees of the real estate (c) ; where the 
legatee of the personalty was tenant for life of the real estate, 
and also executor {d) ; where the personalty was bequeathed 
to sisters, and the trustees of the real estates were appointed 
executors {e ) ; where the legatee of the personalty was appomted 
executor together with the trustees of the real estate (/) — there 
was no exemption ; and no trace of intention to exonerate was 
held to exist where the personalty is undisposed of {g) 

The personal estate was not exempted from debts by a direct 
bequest to the executors {h) 

The circumstance of the same persons being appomted trustees 
and executors has had considerable weight in inducing judges 
to draw an inference that the personal estate is not to be 
exempted (^) ; and Lord Alvanley has remarked {h) that the 
circumstance of the trustees not being the executors affords 
a strong inference as to the real intention, and is always favour- 
able to the exemption of the personal estate 
A bequest of a residue has always been considered unfavour- 
able to exemption {1) But a distinction has been drawn in 


{z) J)r%ver v, Ferrand, 1 K & My 
81, and Sargent y jRobeits, 17 D J 
Oh 117 

(«) JPowellY R 12 Eq 176, 

(6) Saneox y Abbey ^ 11 Ves 179. 
And see Walker v Fink, cited 1 Cox, 5 
(c) FrummelY Fiothero, 3 Ves 111, 
Wetison y Bi ickwood, 9 Ves 447 
{d) Watson Y Biickiooodf sup And 
see Tower y Lord Fous^ 18 Ves 132 
{e) Ta%t Lord Northwxohy 4 Ves 
816. 

(/) Kartley y Kurle^ 5 Ves 640, 
Aad see Williams v. Chxtty, 3 Ves 
646 , Shalloross y F%nd&n, 3 Ves 738 , 
King Vw J>enm% 1 V & B 274 , and 
Keeling y* Brown^ 6 Ves. 369 


(g) Lomax y Lomax^ 12 Bear 286 

(h) Duke of Ancastet y Mayer^ 1 
Bro, 0 0 462, Stephemon v Heaths 
cote^ cited 1 Bro 0 0 458 , Bootle v, 
Blmdell, 1 Mer 223 , overruling 
Walker v Jackson, 2 Atk 624 

(^) Dolman v Smith, Pree Oh 466. 
And see Stephenson y JLeathcote, sup , 
Ancaster v Mayer, sup , Booth v 
Blundell, sup ^ Bhodes y Fudge, 1 
Sim 79 But see Driver v. Fey t and, 
1 E. & My. 681, where the contrary- 
inference was drawn under the circum- 
stances of the ease 
{h) In Burton v KnowUon, 3 Ves, 
108 

{1) Lord Imhiquin r. French, Amb, 
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cases in winch, the residue has been immediately preceded hy chap xl 
an enumeration o£ specific articles, not hkely to he intended hy 
the testator to he sold {m) \ and also m oases in which the 
residue has been considered as not meaning the residue after 
satisfaction of debts, &c., hut the residue of the personal estate 
before specifically bequeathed {n ) ; and in all oases in which, 
from circumstances, it can be considered as specific, it will be 
exempted. 

It was well settled that a devise of lands sub]eot to” debts Devise sTi'bjeot 
generally, or to a specific mortgage or charge on the land was to 
be considered to be merely descriptive of the state of the property, 
and not an indication of intention to throw the burden of the 
debts or charge on the lands in exoneration of the assets (o) 

So, where a testator having two estates comprised m one 
mortgage devised an estate to A , subject to the payment of 
part of the debt, and the other estate to B , subject to the pay- 
ment of the residue, it was held that this only fixed the propor- 
tions in which the estates were to bear the charge as between 
themselves, and did not imply an intention to exonerate the 
personal estate {p) 

In one case {q) a devise of an estate to a person, “ he paying 
the mortgage thereon,” was held to impose the burden on the 
estate in exoneration of the personalty, but the decision seems 
questionable, as the contrary was decided as to similar words in 
two earlier Cases (r) 

The circumstance of the possession of the real and personal K-eal and per- 

11 I T j 1 j! J.1 1 sonal astiatio 

estate accruing to one and the same person, % e., or me real m same 
estate charged with debts bemg limited in strict settlement, and settlement 


33 , JPIh%lips V "Fkilkps^ 2 Bro 0 0 
273 , Stephemon v Seathcote, cited 1 
Bro 0 0 458 And see Walh&i v 
Mm dwiolc^ 1 My & K. 396 

(m) Adams V Mepnekfl'Eq Oa Abr 
27 i , Mradnox v Gtatmek, cited 3 P 
Wms 325 , Blount v JECtplim, 7 Sim 
43 , eene v Greene^ 4 Madd 148 , 
Michell V Michelly 6 Madd 69 

(«) Att -Gen v. Barkhain, cited For- 
rester, Oas t Talb 206 , Adams r 
Mei/noh, Slip , Anderton v Cook^ cited 

1 Bro 0 C 456 , Waise y Whxtjield^ 
2Eq Ca Abr 374, Walker y Jacksm, 

2 Atk 624 , Stapleton y ColviUi For- 
rester, Caa t Talb 202 , Clutterbuek y 
Glutterhick^ 1 My & K 15 And see 
Ghoat Y YeatSy 1 J & W 102 , Browne 
V Groomhridgef 4 Madd 495 

(o) Serle v. St 2 P Wms 386 , 


Duke ofAncastef v Mayer ^ 1 Bro 0 0 
454, Astley v Bat I o/ Tankerv%lle^ 3 
Bro 0 0 545 , Bat newell v Lord 
Cawdor, 3 Madd 463 , Bhxlhps y 
Batket, Taml 136, Bickham y GruU 
well, 3 My & Cr 763 , Towmhend y 
Mostyn, 26 Beav 72 See also Lord 
Eldon’s judgments in Milnes y Slater, 
8 Ves 306 , Bootle v Blundell, 1 
Mer 227 , and Moel v Noel, 12 Price, 
213 

( jt?) Goodwin V. Lee, 1 K. & J 377 
See also Wythe y Menmker, 2 My & 
K 635 

(q) Bet Lord Langdale m Lockhart 
Y Matdy, 9 Beav. 379 

(?) Btidgeman y Lone, 3 Atk 201 , 
MeadY Hide, 2 Vem 120 Neither oi 
these oases was cited m Lockhart y, 
Matdy, mp^ 
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CHAP XL 


When funeral 
expenses aie 
nofc charged. 


Suspension, of 
liability of 
perbonalty 


Bevivor of 
liability 


the personal estate Tbeing given to the person who was entitled 
to the possession of the real estate, so that the personal estate 
was made to aceme to the real estate, was differently considered 
by different judges. The balance of authority was in favour of 
the view that, as a testator could not intend that his settled 
family estate should be burdened with debts, and his personal 
estate be given away discharged from debts to be squandered 
and dissipated, he must have meant that his personal estate 
should not be exempt (s) 

It seems that the omission to charge funeral expenses (t) on 
the real estate was regarded as a circumstance of some weight 
to show that the personal estate was not to be exempt, because 
funeral expenses are the first charge on that fund (z^), and also 
because it showed that the testator intended the personal estate 
to be charged beyond the particular legacies or charges men- 
tioned in the will, and being once broken in upon, the aigument 
of its being specific was destroyed (r) 

The primary liabihty of the personal estate might have been 
suspended for a time ; as where a mortgagor directed by his 
will that the interest of a mortgage debt should form part of 
annuities, which he devised, out of the mortgaged estate, to the 
person having a hfe interest in the mortgage debt (y) 

It may be added that a particular part of the personal estate 
might, in like manner, have been charged with debts and 
legacies, in exoneration of the residue (s) . 

Where the personal estate was bequeathed exonerated from 
debts, and the gift lapsed, the primary liability of the personal 
estate returned (a), though otherwise where a general intention, 
and not merely one in favour of a particular individual (5), was 


The evidence of intention to exonerate the personal estate was 
in all cases to be gathered from an examination of the whole 
will taken together, but not from extrinsic circumstances (c). 


[s) Dolman v Smith, Prec Ch. 466 , 
Saslenood t Dope, 3 P Wms 323 , 
JSmeUfOoA v Child, cited Forrester, 
Cas t Talb 204 

(i) See, as to tbe effect of such, a 
charge under the present law, post, 
p. 772 

BwtonY Knowlton, 3 Ves 107 
(/) See JBrydges v Dhilhps^ 6 Ves 

607. 

(gr) Saryent v* Roberts, 17 L. J. Ch 


(a) B-iOwn v Gtoombridge, 4 Madd 
495 , Choat v YeaU, 1 J & W 102 
(«) Wmmg y Waid, 6 Ves 670 , 
Noel V Laid Menley, M‘C1 & Y 
302 

b) Milnes y Slater, 8 Ves 296 

c) Bootle y Blundell, 1 Her 193, at 
p 216 , Gittins V Steele, 1 Swanst 24 
And see Lord Inchiqmn y trench, 
Amb 33 ; Andrews y Dmmot, % Bro. 
0 . 0 . 303 . 
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OLD LAW — DEBT KOI OP ANCESTORj ETC. 

iii. — ^Exceptions to the Enle, — ^To the general rule, as to the chap xl. 
primary liability of personalty under the former law, there were G^rouna of 
certain important exceptions. In order to apply the mle that 
personalty was the primary fund applicable for payment of a 
mortgage debt, the incumbrance must have been created or 
adopted by the deceased owner himself The ground on which 
the claim of the mortgaged estate to be exonerated at the 
expense of the personalty rested, was that the creation of a 
mortgage by a testator or immediate ancestor benefited the per- 
sonalty, which was therefore bound to bear the burden 

If, then, the mortgage debt was not the debt of the testator Exception 
or ancestor himself, but the estate had come to him by devise or ^ere^bt^s 
descent, incumbered with a mortgage created by a prior owner, of 
there was no ground for the application of the general rule ; but lumselt 
the mortga-ged estate in the hands of such testator or ancestor was, 
unless he had done some act to make the debt his own, primarily 
liable to discharge the debt in exoneration of the personalty 

So, in Scott V Beecher (d)^ where the devisee was also the sole Heir ox 
legatee, and the personal estate of the mortgagor, after payment 
of debts, &o was sufifioient to have discharged the mortgage, and 
yet on a bill filed by the heir-at-law of the devisee against the 
administrator of the devisee, who was also administrator cle boms 
non of the mortgagor, to be indemnified out of the personal assets 
of the latter, his claim was refused Again, where a mortgagor 
devised his real and personal estate to his wife, who died intes- 
tate without paying ofi the mortgage, it was held that her heir 
took the mortgage premises cum onere of the mortgage; but 
in that case, the proceeds of certain policies of insurance, which 
were a collateral security for the mortgage debt, were held to 
have been properly apphed in payment of the debt {e) 

Where, however, the mortgage debt was not originally the 
debt of the deceased owner of the mortgaged property, yet he or deyiee 
might, in his hfetime, adopt the mortgage debt and make it his 
own by some act affording sufficient evidence of intention so to 
do, in which ease his personal estate, as between his real and 
personal representatives, became primarily liable to discharge 
the debt (/). 

{d) 5 Madd 96 See also Mail of (<?) Swatnson v Swaimon^ 6 De 0- 
Hahester v Mail of Catnarmn^ 1 Bear M. & Gr. 648 

209 , Sickling v Boyer, 3 Mao. & Gr (/) See Barham v Marl of Thanet, 3 
635, 644 , Marl of Clarendon y« Barham, My & K. 607, and other oases cited, 

1 Y & 0 0 0 688 , Se^worth v Mill, %nf, 

30 Beav 476, 484* 
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In matters of this sort, the question is confined to evidence of 
intention ; and therefore as, on transfer or assignment of the 
mortgage, the concurrence of the heir or devisee, or of the hus- 
band of such party, in the deed, and his personal covenant for 
payment of the money, is only hy way of additional security to 
the mortgagee, the burden of the debt was not, as between the 
real and personal representatives, altered {g) And even where 
a party entitled to the estate under the limitations of a settle- 
ment became also entitled to a charge on the estate, which charge 
he assigned as a security for a sum borrowed by him, the land 
remained the fund for payment {h) The same principle applied 
if other estates were added to the security, on a further sum 
being lent(«), or if there were a covenant on his part for increas- 
ing the rate of mterest Qc ) ; and it seems that if the sums borrowed 
by the hei± or devisee, and added to the original mortgage, were 
comparatively small, the Court would not have considered that 
he had di:fferent intentions as to the different sums, but would 
have charged the real estate with the whole {l)» The latter 
doctrine must, however, be received with much caution. 

Where, since the execution of a mortgage of lands, the equity 
of redemption had become vested in several persons, and on a 
transfer of the mortgage the deed of transfer contained a cove- 
nant by the mortgagors for personal payment of their respective 
proportions of the mortgage debt, and also a new proviso for 
redemption, providing for re-conveyance to each person of his 
own share, it was held that the personal estates of such persons 
were not rendered primarily liable for the payment of the mort- 
gage debt notwithstanding the covenant and proviso, since these 
only expressed what the law would imply {m) 

Lord Northington (^^) is said to have given an opinion that if, 
on a transfer of mortgage, a new equity of redemption is created, 
the personal estate of the heir would, on his death, have become 
the primary fund But this opinion seems to be at variance with 
several well-considered oases, and must, it is submitted, be con- 


{g) JBagot y Oughion^ 1 P Wms 
347 , Bvelyn y Bielyn^ 2 P "Wms 
659 , Lemm y Newnham^ 1 "Vea Sen 
61 And see Wartng y Wardy 7 Ves 
336 

{h) Noel Y Zofd NenUyy M‘C1. & Y 
302 

(t) Zvike of Aneasfei y Mayety 1 Bro, 
0, 0 464, 464 

T. ShctftOy 2 P, Wms, 


cited 664, n 

(?) Zetois Y Nmigle, 2 P Wms 
cited 664, n 

{m) JBCedges y Hedges, 6 De G & S, 
389 

(«) Zomsthorpe y JPorte^ , Amb 600, 
but tbe exact nature of the transac- 
tion m this case does not clearly ap- 
pear from the report See also Zmhv 
tn^ton Y. Sewell, l Sim. 435^ 
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fined to instances in wliicli, from the circumstances attending the ohap xl 
case, an evidence of such an intention could have been collected. 

The same rule applied to the heir or devisee as to a pur- 
chaser (o), that a charge by his V7ill of debts generally on his real 
and personal estate would not of itself have been sufficient to 
shift the onus from the mortgaged estate (j?). 

Even a direct and original mortgage made by the heir or 
devisee •would not have operated to render his personal estate 
the primary fund, if the money borrowed was for the purpose of 
paying off the debts {q) or legacies ) of the ancestor or devisor, 
and the like was the case if the heir or devisee gave his bond (s) 
or note of hand (t) for payment of debts or legacies charged on 
the land 

In the case of Barham v. Bai I of TJianet where the heir of Further 
the mortgagor and the mortgagee jomed in conveying a part of 
the property to a fresh mortgagee, who advanced a sum to pay 
off a part of the first mortgage, with an entirely new equity of 
redemption, and alteration of the rate of interest, it was held 
that this amounted to an original mortgage, and was not an 
assignment, and the personal assets of the heir were therefore 
first apphed to payment of the debt 

Where the heir consolidated his own mortgage and the mort- Consohda- 
gage of his ancestor into one mortgage and covenanted to pay 
the whole, he made it his own debt {x). 

Where a testator devised an estate previously mortgaged by Devise on 
him to his eldest son in tail, and also devised another estate to 
trustees upon trust to sell, unless the son should satisfy the adopt debt, 
creditors, and apply the proceeds towards the payment of his 
debts, and pay the surplus to his son whom he made his resi- 
duary legatee , the trustees not having acted, the son entered 
into possession of all the testator’s property ; the mortgage was 
transferred, with a new proviso for redemption and a covenant 
for payment, with interest at a different rate ; the son having 


(o) TOuTie of Amaster Y Jfayer, iBro 
0 0 464 , Butler v Butler^ 5 Yes. 
634 

{p) Law&on v Kudson^ 1 Bro 0 0 
68, BCamtUon v Woiley^ 2 Yes Jun 
62 , Leman v ITetmham^ 1 Yes Sen 
61 Butler Y, Butler, 634, Duke 

of Ancaster v Mayer, sup 

(q) Tankervtlle v, Bawcett, 1 Oox, 
237 ♦ Berkym v Baywton, 2 B Wms. 

664, n, 


if) Basset v B&i oeval, 1 Cox, 268 ; 
Mattheson v, Mardwxohe, 2 P Wms 
665, n , BilUnghwst v Walker, 2 Bro 
O 0. 604 , Samxlton v, Worley, 2 Yes 
Jun 62 

(«) Bilhnyhurst y. Walker, sup ; 
Basset y. Be>ceval, mp 

if) Mattheson Y Baidtoioke, sup 
{u) 3 My & K 607 
(a;) Towmh&nd y Mosiyn, 26 Beay. 
72 And ^ee BagQt y. Bogota 34 Beay, 
134 . 
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died without paying ofP the mortgage, it was held that his per- 
sonal estate was primarily liable, on the ground that he must be 
presumed to have acted as he did in pursuance of the will, which 
gave him the option of preventing a sale by taking the debts on 
himself (^). 

In another case, in which part of a testator’s real estate was 
by Act of Parliament expressly set aside for the payment of his 
debts, and the devisee converted the money to his own use, it 
was held that he had made the debt his own, and that his 
personal estate was primarily liable for the payment of the 
debts {z) 

The same principles which determined what property was 
primarily liable to a mortgage debt in oases of descent or devise, 
applied also to the case of a purchaser of pioperty subject to a 
mortgage So, if a man purchased an estate subject to an 
existing mortgage, the debt did not, without more, become his 
debt, so as to render him personally liable to the mortgagee ; 
the land remained the proper fund for its discharge; and it 
required clear evidence of intention on the part of the purchaser 
to make the debt his own, so as to render his personal estate the 
primary fund for payment {a). 

In such a case the question may arise what degree of evidence 
was sujffioient to indicate the purchaser’s intention to make the 
debt his own ? Generally speaking, a covenant with the vendor 
for payment of the debt would not have that effect, it being no 
more than a covenant of indemnity (b) In one case, however, 
a covenant of that nature was held sufficient for the purpose (c), 
the purchaser having joined in the covenant to the mortgagee, 
and afterwards borrowed a further sum, and made a fresh mort- 
gage for the whole debt 


Eresb contract Where there was a fresh agreement altogether for payment of 
chaTer Original debt, between the purchaser and the mortgagee de 

mortgagee novo (d), it was decided that the personal estate of the purchaser 


was the primary fund. In another case (e), where an estate 
subject to a mortgage was sold out of Chancery, and the pur- 


(3^) ^ruce V MornSf 1 Bro 0 0 
45rt 

(z) JEMngham v JNapter, 5 Bro P 0 

22 

(a) Bee per Arden, M. R , m Woods 
V Muntingfordi 3 Ves 128 See also 
Barrg r Marding^ 1 J, & D. 475, 


(h) Foirestei v leigh^ Amb 171, 
Warmg v Wai d, 7 Ves 332, at p 337 , 
jBridgman v Daw^ 40 W R 253 

(c) Woods V Munttnojord, sup See 
Butler V Butler, 6 Ves 534 

{d) Bail of Oxford v Lady JRodmy, 
14 Ves 417 

{e) Warmg v. Ward, 7 Ves. 332. 



OLD LAW — PUBCHASE OF EQUITY OF REDEMPTIOK, 


763 


cliaser borrowed a larger sum, out of wbich tbe mortgage debt 
was paid off and a new mortgage created, the whole debt was 
directed to be paid out of the personal estate of the purchaser, 
on the ground that the transaction was a personal contract 
between the purchaser and the mortgagee 

It is suggested that these cases do not bear out the doctrine, 
that if the purchaser by any communication with the mortgagee 
took the debt upon himself so as to give the mortgagee a right 
to sue him for the mortgage debt at law, he would be considered 
to have made the debt his own , and that as between his real 
and personal representative, his real estate would be only the 
auxiliary fund for payment All the three eases of Woods y, 
JECmittngford, Waiing v Wcnd^ and Lord Orford v. Lady 
Rodney (/), had strong circumstances evidencing the purchaser's 
intention to consider the debt his own , but it is submitted that 
no reported case goes so far as to decide that a mere covenant 
by a purchaser with a mortgagee to pay the debt, without any 
alteration of the time of payment or any other variation of the 
original contract, would have operated to render the personal 
estate of the purchaser the primary fund 

Another class of eases to which the general rule as to the 
exoneration of the mortgaged estate at the expense of the per- 
sonalty did not apply, was where the transaction did not strictly 
impose any personal liability on the owner of the mortgaged 
property or on any other person , as where a sum of money was 
agreed to be settled and secured on land, though the mortgage 
deed contained a covenant for payment ; in such cases the per- 
sonalty was not benefited by the mortgage, and accordmgly the 
mortgaged property must have borne the burden. 

Thus, where a father agreed, on the marriage of his daughter, 
to secure a portion for her, and accordingly gave to her trustees 
a mortgage of part of his estates, and by the mortgage deed cove- 
nanted to pay the money ; and he afterwards died, having by his 
will directed payment of his debts first out of his residuary per- 
sonal estate, then out of his money in the funds, and, lastly, out 
of his residuary real estate , it was held that the covenant was a 
matter of form and merely auxihary, and that the charge created 
no personal debt of the settlor so as to entitle the mortgaged 
estate to be exonerated out of the settlor’s personalty (g) 
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Where an estate has been settled by deed, subject to mort- 
gages created by the settlor, or to be created under a power 
given him by the settlement, the devisees of the reversion in fee 
would, it seems, not have had the usual right of exoneration out 
of the personal estate, on account of the difficulty of attributing 
a divided intention to the settlor as to different parts of the fee, 
unless such intention w-ere shown, for which a general charge of 
debts on real and personal estate was not sufficient (h) 

The rule of exoneration did not apply to a mortgage made 
under a power, as in that case the property, as between the 
persons entitled to it and the mortgagor, was looked upon as 
the debtor, even though the personalty of the donee of the 
power might have received the benefit of the charge (i) 

If a person who had secured by mortgage the payment of a 
sum agreed to be settled by him, paid off the charge, he became 
himself an incumbrancer to that extent for the benefit of his 
personal estate (1) 

Where a tenant for life created a charge in exercise of a 
power, and afterwards, by failure of the mtermediate hmita- 
tions, became entitled to the fee, it seems clear that his personal 
estate would not have been primarily liable if he had died 
tenant for life (1 ) ; but if the ultimate remainder had become 
vested in possession during his lifetime, the point does not seem 
free from doubt (m). 

It remains to consider how far the above principles were appli- 
cable in the case of a surety 

In many mstances, persons are concurring parties in a mort- 
gage, or assignment of mortgage, in the character of sureties* 
For instance, if a man havmg a power to charge an estate with 
a sum of money, raise it by way of mortgage, and on an assign- 
ment of the mortgage the person then entitled to the estate is a 
party, and gives his personal covenant for payment (^ 2 ), the 


(A) Ibhetson v Jhhetsm, 12 Sim 206 , 
Zady Langdale v Bnggs, 8 De G* M & 
G- 391 , Bruce v Morxce, 2 Be G & S 
389 , Zoosemoore v Knaprnan^ 

123 

{%) JenTcxnson v Sarcourt^ Kay, 688 , 
Sekolejield v Zoehwood^ 4 Be G J & S 
28 See Barham v Bari of Clatmdon, 
10 Ha 126 

(^) Vandeleur v Vandeleui, 8 (Jl & 
F 82 ; Beddxngton v Bcddmgiony 1 Ba 
^ JSl, Bigly^ ^ao, 230, 


Jameson v Steirif 21 Beav 5 

(l) Noel r Noel, 12 Pn 213, at 
pp 307, 308 , Lady Langdale v Bi iggs, 
8 Be G M & G 391 

(m) See /Sfcoifif V Beeiheo , 96, 

Lord Ilchester v Lotd Carnarvon, 1 
Beay 209 , Bari of Cla'^endon v Bar^ 
ham, 1 Y & C 0 0 688, 711 

(w) Bvelyn v Bvelyn, 2 P Wms 664. 
And see Leehmere v Charlton, 15 V^* 
193, 
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covenant will operate as an auxiliary security only, and the land ghai* sx 
must bear the onus : or, if a person having an estate in lands 
concur in a mortgage with some other party having also an estate 
in the same lands, for the purpose of raising a sum of money 
for the benefit of the latter, he is merely a surety, and may 
require to have his estate exonerated out of the assets of the 
other party ; and it is said, if he enter into no covenant, that he 
will not be personally liable to the mortgagee either by way of 
specialty or simple contract (o). 

But if he entered into a covenant with the mortgagee, and 
the estate of the other party was insufficient to meet the debt, 
it was a question whether his estate in the land or his personalty 
was the primary fund 

A charge of the debt by the will of the surety upon his own 
estate would not seem to have altered the nature of the debt. 

But in a case where A had mortgaged property by way of col- 
lateral security for a debt of two of his sons, which was secured 
also by a mortgage of property belonging to them, and a bond 
of indemnity had been given by the latter to the former, and A. 
afterwards devised the property so mortgaged to one of the 
two sons, and gave the rest of his real and personal estate to 
trustees on trust to convert into money and pay debts, and 
particularly the sums which might become payable out of the 
property so devised to his son, and after payment of certain 
legacies, then to divide the residue among his three sons in 
certain proportions, Vice-Chancellor Elnight-Bruce held that 
the testator had taken the debt on himself, and that it was a 
gift to his two sons {p). 

On the principle of suretyship rest the cases in which it has 
been decided that if in a settlement of real estate a settlor 
covenant for payment of children’s portions or widow’s jom- 
ture (g), or if a person make a voluntary gift by way of 
charge, and covenant for payment of the money (r), the land 
must be the primary fund for payment. 

So, if tenant for life, with power of charging real estate, 
made a charge with a covenant for payment, his personal estate 


(o) Zhyd V Thiiisby, 2 Oru Dig 
4th ed p 124 

{p) Mmket r Clhffef 2 De Q- & S 
243 

Lanoy v Duke of Athol, 2 Atk 
444 , MAwaHs v Fre$man^ 2 P. Wms 


438 , Coventry v Coventry, 2 P Wms. 
222 , Craves r Micks, 6 Sim 398 And 
see Zncy y Gardener, Bunb 137 

(r) WiUon V Da7 lington^ 2 P Wms. 
664, n 
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was not piimanly liable to exonerate the land (s) And this 
rule was applied to a case where a /ej) 2 c cove^f^ having a life 
estate with power of charging, and with ultimate remainder 
to herself in fee, charged the estate under her power and cove- 
nanted for payment, and then, by the death of her husband 
and the failure of the intermediate limitations, became absolute 
owner of the fee, which descended on her heir (z?) 

If a husband and wife concur in mortgaging the estate of 
the latter foi the benefit of the former, the wife is regarded as 
a surety, and as between her real and personal representatives 
the principles applicable generally to cases of suretyship apply 
But in mortgages of this kind a distinct question arises as to 
the right of the wife during her life and of her heir or devisees 
after her death to have the mortgaged property indemnified 
by the husband, who is the principal debtor. This question 
has been already considered m a previous Chapter (ti) 

TV, — ^Exoneration of Personalty specifically mortgaged out of 
the General Assets — As regards mortgages and pledges of per- 
sonalty (includmg leaseholds, prior to the passing of the statute 
40 & 41 Vict c 34 (j-)), the general rule of law was that the 
general assets of a deceased mortgagor or pledgor were primarily 
liable to satisfy the debt in exoneration of the particular property 
comprised in the mortgage or pledge, which was regarded 
merely as a collateral security for the debt (^) And in one case 
it was held that a specific legatee of stock, for the sale of part of 
which a power of attorney was, after the date of the will, exe- 
cuted by the testator to parties, who honoured his bills, but 
did not sell the stock till after his death, was in the position of 
a legatee of moitgaged property, and, therefore, entitled to throw 
the debt upon the general estate So in Blount v BCiphm (s), 
a legatee of railway shares, to which the testator was an original 
subscriber, was held to have a right to be indemnified against 
future calls out of the testator’s personal estate (s) , and the same 
rule was followed in another case under similar circumstances, 


(5) JBxp Earl Eighy, Jac 235, 238 
Ib%A , Schotjield v Lockuiood, 4 
De G J & S 28 

(«) See Cbap XX , ante^ pp. 351 et 
seq 

(ar) See p 769 

(y) Knight v. Dams, 3 My & K 


(z) 7 Sim 43, 61 , Day v Day^ 1 Dr. 
& S 261 , Me Box^s Trust, SNR 
66, Chte V CUve, Kay, 600 ; Bauy 
T Sarding, 1 J & L 490 , Mafett 
V Bates, 3 Sm & G 468 But 
see Armstrong v Burnet, 20 Bear* 
424 
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and was also applied to a legacy of railway shares to which, the 
testator had not originally subscribed, but which he had pur- 
chased from an original subscriber before the Railway Act passed, 
on the ground that there was an implied contract to indemnify 
the vendor of the shares against the future calls (a) 

In a bequest of money, after payment of debts, to A , and of 
all other property to B , the money was held to be the primary 
fund (h) 

As Locke King’s Act and the amending Acts apply only to 
real estate and chattels real, if a testator mortgages or pledges 
chattels personal, they must still be redeemed for a specific 
legatee at the expense of the general assets {e) 


Section II 

Alteration of the Law by Locke King’s Act and the 
Amending Acts 

i, — Mortgage Debt primarily payable out of mortgaged Lands. — 
By sect 1 of the statute commonly known as Locke King’s 
Act {cl), it IS enacted as follows — 

When any person shall, after the 31st day of December, 1854, 
die seised of or entitled to any estate or interest in any land or other 
hereditaments which shall at the time of his death be charged with 
the payment of any sum or sums of money by way of moitgage, 
and such person shall not, by his will or deed or other document, 
have signified any contrary or other intention, the heir or devisee 
to whom such land or hereditaments shall descend or be devised 
shall not be entitled to have the mortgage debt discharged or 
satisfied out of the personal estate or any other real estate of such 
pel son, but the lands or hereditaments so chaiged shall as between 
the diifierent peisons claiming through or under the deceased 
person be primarily liable to the payment of all mortgage debts 
with which the same shall be charged, every part thereot according 
to its value bearing a proportionate part of the mortgage debts 
charged on the whole thereof Provided always, that nothing 
herein contained shall a:fiect or diminish any right of the mort- 

{d) Jacques v Chambers, 16 L J Oh (c) Lewu v Zewi% L E 13 Eq 
243 22b, Bothamley v Bherson, L E 20 

(&) Vernon v. Bari Manners, 31 Beav Eq 314 
023 {d) 17 & 18 Viot 0 113 
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gSLgee OIL such lands or hereditaments to obtain full payment or 
satisfaction of his mortgage debt either out of the personal estate 
of the person so dying as aforesaid or otherwise Provided also, 
that nothing herein contained shaE affect the rights of any person 
claiming under or by virtue of any will, deed, or document already 
made or to be made before the 1st day of January, 1855,” 
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It wJl be observed that this Act applies only to mortgages 
of land or other hereditaments ; it applies to copyholds (e ) ; hut 
was held not to apply to leaseholds (/) ; but leaseholds have 
been included within its operation by the statute hereafter 
referred to (g)» Mortgages of personalty other than leaseholds 
are still subject to the former law, so that the legatee of the 
particular mortgaged property is entitled to have it exonerated 
out of the general assets (h) 

The word mortgage ” only is used in the Act, and this 
expression has been held to include an equitable mortgage 
by deposit of deeds with or without a memorandum («), and 
though the deposit be expressly “ by way of ooUateral security 
for money lent on a promissory note ” (/c). 

But the expression included only specific charges (/), and 
accordingly the Act was held not to apply to a general charge 
by will on real estate (m) , and this decision does not appear 
to be affected by the amending Acts 

So, also, land devised upon trust for conversion where the 
legatee took the interest as money, not as land, is not within 
Locke King’s Act (n ) , nor was the lien of a vendor for unpaid 
purchase-money (o) 

Numerous questions also arose, some of which occasioned 
conflict of judicial opimon, as to what was a sufficient indica- 
tion of contrary intention ” so as to exclude the operation of 
the Act, and, in particular, as to whether a general direction 
for payment of debts out of the personal estate was sufficient 
for that purpose (p). 


(e) Tip&r V F%pet , 1 J & H 91 
(/) Solomon v Solomon^ 33 L J Ch 
473 , TToi vmUy^s Estate^ 4 Ch D 665 
(y) 40 & 41 Vict c 34, s 1, set out 
%nfra, Me Ker&haw, Ftaler Ai??- 
ahcLWi 37 Ch D. 674 

{h) See ante^ pp *lbZ et seq, 

{%) Femhoohe v Fnend, 1 J & H 
132 , OoUhy v Cohly^ L E 2 Eq 803. 

{h) Ihid And see Davis v Davis, 
W N (1876) 242 


(J) Me Dunlop, Dunlop v Dunlop, 21 
Oh D 583, 590, 0 A 

(m) Eepworth v Eill, 30 Beav 476 

(n) Zewis v Lewis, L E 13 3Eq 
218 

(a) EooA V EooA, 30 L J Oil 616 ; 
Marnewell v Fiemonger, 1 3Dr & S, 
255 But see inf 

{p) JE g , of Fno v Taiham, 3 De 
G- J (fe S 443 , 1 N E, 629 , and 
Woohiencroft v WooUtenorqfi, 2 De G, 
E & J 347 
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Moreover, contrary intention so as to exclude tlie operation of 
tHs Act was lield to be sufficiently indicated by a gift of residue 
of real and personal estate (g'), or of personal estate (r) upon 
trust for, or charged with the payment of the testator’s debts, 
without express mention of mortgage debts 

In order to solve these difficulties, two Acts were successively 
passed by the legislature, by the first (s) of which it is enacted 
as follows : — 

Sect 1 <'In the construction of a wiU of any person who may 
die after the 31st day of December, 1867, a general direction that 
the debts, or that all the debts, of the testator (jJ) shall be paid 
out of his personal estate shall not be deemed to be a declaration 
of an intention contrary to or other than the rule estabhshed by 
the said Act {u), xmless such contrary or other intention shall be 
further declared by words expressly or by necessary implication 
referring to all or some of the testator’s debts or debt charged by 
way of mortgage on any part of his real estate ’’ 

Sect 2 “In the construction of the said Act and of this Act the 
word ‘ mortgage ’ shall be deemed to extend to any lien for unpaid 
purchase-money upon any lands or hereditaments purchased by a 
testator ’’ (ic) 

The second of the amending Acts (^)) above referred to, enacts 
as follows . — 

Sect 1. “The Acts (») mentioned m the schedule hereto shall, as 
to any testator or intestate dying after the Slst day of December, 
1877, be held to extend to a teSbator or intestate dying seised or 
possessed of or entitled to any land or other hereditaments of what- 
ever tenure which shall at the time of his death be charged with 
the payment of any sum or sums of money by way of mortgage or 
any other equitable charge, mcluding any hen for unpaid purchase- 
money , and the devisee or legatee or heir shall not be entitled to 
have such sum or sums discharged or satisfied out of any other 
estate of the testator or intestate, unless (in the case of a testator) 
he shall, withm the meanmg of the said Acts, have signified a con- 
trary intention , and such contrary intention shall not be deemed to 
be signified by a charge of or a direction for payment of debts upon 
or out of residuary real or personal estate or residuary real estate.” 


(g-) Sime V Farher^ 1 Dr & Sm 
212 , Allen v AUen^ 30 Beav 395 ; 
Newman v Wilson, 31 Beav 83 , Me 
NevtUf Mchnsonr NeviUjW N (1890) 
125 

(r) Smith V Smithj 3 Gifi 263 , 
Melluh V VaUins, 2 J & H 194 , JSno 

V Tatham, 3 De J & S- 451 , Mcfo^ e 

V Moore^ 1 De Gr J & S 602, overrulmg 
Mowson Y San tson, 31 Beav 207 

(s) 30 & 31 Vict c 69. 


(i) Intestates’^ are omitted from 
this Act, but the omission was re- 
medied m the next mentioned Act 
See Safding v Sarding, L. R 13 Eq 
493 

(«) 17 & 18 Viot c 113, sup 
\x) As to vendor’s hen, see Me Ooeh^ 
roftf Mroadhent v Gi oves, 24 Ch D 94 

(y) 40 & 41 Viot c 34 

[z) 17 & 18 Vjct c 113, and 30 & 31 
Yict. c 69, sup. 
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Oonsidermg these Acts as a whole, it will h© seen that their 
effect, m cases to which they apply, is to altogether reverse the 
former law as to the exoneration of mortgaged estates, and to 
throw upon the devisee of a deceased mortgagor who seeiis to 
leas© mortgaged lands of any tenure exonerated out of the assets, 
the burden of showing that the mortgagor has hy his will sufiEL- 
oiently indicated an intention to exclude the operation of the 
Acts. A mortgaged estate devolvmg upon the heir of an intes- 
tate mortgagor can in no case he exonerated under these Acts 

The Acts do not impose any personal hahility in respect of 
the mortgage debt upon the heir or devisee of the mortgaged 
estate, but merely prevent him, in the absence of expressions of 
contrary intention, from being entitled to call upon the personal 
representatives of the intestate or testator to pay off the mort- 
gaged debt («). 

Where real and personal estate are comprised in the same 
mortgage, there is nothing in Locke King’s Act or the amending 
Acts which throws the Habdity to pay the whole debt upon the 
realty in exoneration of the personalty; in such a case the 
mortgage debt must, as between the heir or devisee of the realty 
and the personal representatives of the mortgagor, be borne rate- 
ably according to the value of the respective properties at his 
death (&), unless, on the construction of the instrument of charge, 
it appears that one or other of the properties should be primarily 
charged (c). And a similar rule applies where two separate real 
estates are comprised in the same mortgage {d) 

In Locke King’s Act, the words “ as between the different 
persons claiming through or under the deceased person,” include 
the Crown claiming personalty on an intestacy in default of 
next of kiu of deceased mortgagor So, where a person made 
his will, in 1858, derising real estate which was subject to a 
mortgage, and disposing of his personalty upon trusts which 
failed, and died leaving a widow, but no next of kin, it was held 
that the executors took the personalty as trustees for the widow 
and the Crown in moieties, and that the devisee was not entitled 
to have any part of the personalty applied m discharge of the 
mortgage {e), 

(a) Syer v 30 Oh D 614, (<?) Lwscomh v L^pseomh. L. R. 7 Ex. 

616 602 

(J) Tmtra%l y Mason, 7 Ot B. 655 , {d) De Moehefori v, Dmes, L R. 12 

Ite ifewmarch, Mwmarck y Storr, 9 Ob Eq 602 

B 12, C A , Loomno v Leomno, 10 (e) Dears JPatfickson, 1 Dr, & S. 

Ob B 460 182 
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The clause at the end of sect 1 of Locke King’s Act saving osap xl 
the rights of persons claiming under or hy vutue of any will, Savmjjolause 
deed or document made before the 1st of January, 1855, seems, 
as regards wills so made, to make them speak from the date of 
execution and not from the death of the testator for the purpose 
of excluding the operation of the Act. The Act does not apply 
to any will made before the Act, though republished after the 
Aot(/). 

This latter proviso does not apply to the heir of a mortgagor 
who had executed the mortgage before January 1st, 1855 (^), 
nor to an heir claiming a lapsed devise, as he does not claim 
under the will (h) 

The words m the Act of 1877 by way of mortgage or Ap^^hcation 
any other equitable charge,” extend the operation of Locke judgment 
King’s Act, and of the Act of 1867, to a judgment affecting 
land devised as bemg of the nature of an equitable charge, so 
that the devisee is not entitled to have the land exonerated out 
of the personal estate from the judgment debt (k) 

In any oases which may arise under the former law, and also 
in any oases coming under Locke King’s Act and the amending 
Acts, where either a will contains a sufficient indication of inten- 
tion to exclude the operation of the Acts, or where the value of 
the mortgaged land is insufficient for the payment of the mort- 
gage moneys in full, the mortgagee will be entitled to claim 
payment out of the general assets of the deceased mortgagor in 
a due course of administration 

For an examination of the law as to the order of administra- 
tion of assets, and as to marshalhng of assets, reference should 
be made to the text books dealing with the duties of executors 
and administrators with regard to these matters. 


ii, — Contrary Intention — The Acts do not prescribe any par- -wm 
ticular mode of signifymg contrary intention so as to exclude tne sufficient 
operation of the present rule The intention must be collected 
from the wdl or other document taken as a whole ; and for this 
purpose the manner in which the mortgaged estate is disposed 
of IS material. 


(/) Molfi T 3 De a J & S. (h) MeUon v Page, L R 7 Eq 25 

481 (t) 40 & 41 Vict c 34, $up 

ig) V 1 J & H 91, \V) Anthony i Anthony Y Anthony f 

See J^owor y Powr, 8 Ir Oh, 840 (1892) I Oh. 450 
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CHAP XL Limitations in strict settlement se are not snflBicient (/) 
Settlement In One case {77i) where lands subject to a mortgage were 
Devise on devised on trust for sale, the Court laid stress on the fact that 

xust for sale proceeds of sale were disposed of in detail after payment of 

costs, but not alluding to the mortgage, and accordingly held 
that the mortgaged estate must be exonerated out of the 
personalty 

Mixed fund A direetion to pay all debts out of a mixed fund from real 
and personal estate does not show a contrary intention within 
the meaning of these Acts (;^) 

Rentable A Scotch heritable bond was held, under Locke Kmg^s Act, 
to be included in a direction to pay all just debts (o) But it 
was also held that a direction to pay debts included ‘‘ mort- 
gage debts ” within the meaning of that Act (p). 

Meaning of By the Act of 1867(g) the word ‘‘debts” does not include 
mortgage debts, unless there are express words showing an 
intention that it should do so, and this applies to a direction to 
pay debts out of real estate as well as out of personalty {r). 
Direction to A direction to pay all debts and funeral expenses out of the 
of personalty personalty in “ exoneration ” of the real estate is not sufficient, 
in exoneration There must be words referring to mortgage debts either ex- 
o rea ty pressly (s) or by necessary implication 

So, where a testator devised his business premises to his son 
subject to and charged in exoneration of the rest of his estate 
with his business debts, and devised and bequeathed all the 
residue of his real and personal estate to trustees upon trust 
for sale and conversion, and for payment out of the proceeds 
of his debts other than those thereinbefore provided for, and 
subject thereto upon specified trusts, it was held that the will 
sufficiently indicated an intention that all the testator’s private 
debts, including debts secured by mortgages on the property 
specifically devised to the son, should be paid out of the re- 
siduary estate m exoneration of such property (^) 


Mixed fund 


Heritable 

bond 


Meaning of 
‘‘debts ’’ 


Direction to 


of realty 


(Z) JPemhoole v friend, 10* & H 
134 , Coote V. Lowndes, L R 10 Eq. 
376 

{m) Lno r Tatham, 8 De G O'. & S 
443 

{n) Gall V 'Fenwve'k, 43 L J Ob 
178 , Mlhott V Learsley, 16 Ob D 
323, 0 A 

(<j) Maxwell V Maxwell^ L R 4 
H L 506 But see Bm%ih v, Moreton, 
37 D O' Oh 6 

Woolsteneroft v WooUtencroft a 


son, 31 Beav 207, Biownson v Law» 
ranee, D R 6 Eq 1 See Saehv%lle v. 
Smyth, L R 17 Eq 163 
(^) 30 & 31 Vict c 69, mte, p 769 
ir) B.eMewmareh,LlewmaTehyr Storr^ 
9 Ob D 12, 0. A ’ 

(s) Be Rossiter, Bossiter v Bossiter, 
13 Ob D 355 See NeUon v Bage, 
D R 7 Eq 25 , Leon%no v Leonino^ 10 
Ob D 460 

(;f) Be Nev%U, Bohmon v MvtlL 
w v /iRcm ' 
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Again, where a testator directed Ms private debts to be paid ^ 

out of a specified fund, and after devising bis real estate to 
certain persons and giving certain legacies, be bequeathed bis 
residuary personalty to trustees, subject to the payment of bis 
trade debts, it was held that there was a suiBficient indication of 
contrary intention to entitle the devisees to have the real estate 
exonerated out of the residuary personalty from an equitable 
charge made by the testator to bis banters to secure an over- 
drawn trade account (tc) 

A direction to pay off any incumbrance on a particular pro- 
perty, which is not subject to any incumbrance at the testator’s 
death, does not raise any implication of intention to exonerate 
out of his general personal estate other properties which are 
subject to incumbrances at his death («?) 

A specific devise of part of the mortgaged premises, leaving Partial devise 
the other part to fall into the residue, does not show a contrary 
intention (r), 

A specific devise to a person “ absolutely” of land, part of the Devise to A 
testator’s realty which is subject to a mortgage, coupled with a ‘'^-^solutely. ’ 
direction to executors to pay legacies out of personalty, is not a 
sufficient mdioation of a contrary intention” (y). 

A charge of debts on personalty and on residuary realty, or a Charge on 
specified part of realty, or on residuary realty in aid of per- realty, 
sonalty, does not sufficiently indicate an intention to exonerate 
the mortgaged property (s). 

Where the contrary intention is shown by the substitution of 
a specific fund, it has been held that the Acts are excluded only 
to the extent of the substituted fund, so that if that fund proves 
insufficient, the right to exoneration is exhausted and the ha- 
bfiity reverts to the mortgaged land (a) 


(u) Ite Mecky Colston v JRohertSy 37 
Oh D 677 

(-y) Me Bully Catty v Bully 49 L T. 
692 

ip) SoGhville V Smyth, L R 17 Eq 
163, questionmg Brownson v Lawi anee, 
L R 6 Eq 1 And see Gihhins v 
Byden, L R 7 Eq 371 , Bems v 
Lew^Sy L R 13 Eq 218. 

(y) Be Sm%thy Smmngton v True, 33 


Oh D 195. 

(«) Lewis V Lewis, sup , Sackmlle v 
Smyth, sup , Be Bewmarch, Newmareh 
V Storr, 9 Oh D 12 

(<f) Ber Kindersley, V -0 , in Bod'- 
house V MoU, 36 L J Oh 67 But 
Romilly, 3\C R , without deciding the 
point, seems to have been of a con- 
trary opinion in Allen v Allen, 30 
Beav 403 
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0H4P XL 

Section III. 


Of Conteibtjtion between several Owners op the Equity 
OF Eedemption, and those claiming under them 


statement of 
rule 


Devise of 
general 
estates to 
different 
persons 


Devise of 
several estates 
to same 
person 


WKere several estates subject to tbe same mortgage either 
originally belong to, or subsequently become the property of 
different owners, and one of such owners pays off the debt, he 
has the right to call upon the owners of the other estates to con- 
tribute rateably to the payment of the debt, accordmg to a 
valuation of the several estates taking into account any other 
incumbrances affecting them respectively (6). This rule will 
apply in cases where the mortgaged estates of a deceased person 
are primarily liable to satisfy the debt under Locke King’s Act 
and the amendmg Acts, and also in cases not within those 
Acts, where the personalty of the deceased mortgagor is not 
sujQBLOient to pay the debt m full 

Where different estates in mortgage are devised to different 
persons, each devisee, either primarily, or on a deficiency of 
assets, takes his estate cum onere (o). But the rule is otherwise 
where all the estates were by the will charged with the payment 
of debts. So, m Cm ter -v, Barnardiston (d), it was held that if 
one seised of Whiteacre and Blackacre mortgage the former, 
and then by his will devise Whiteacre to A , and Blackacre to 
B , the devisee of the former shall compel the latter to con- 
tribute. 

On the like principle, if several estates are comprised in the 
same mortgage, and are devised to several persons, they must all 
contribute ; so also if the estates in mortgage were freehold and 
copyhold respectively, and descended to different heirs (e) 

The pimciple of contribution does not apply where several 
estates, subject to a mortgage, are devised to the same person so 
as to entitle the person claiming one of the estates under hirri to 
throw the mortgage debt, or any part of it, upon the other estates 
which have been devised to or devolved upon different persons. 
The question whether he is so entitled must depend not upon any 


(b) AUnch v Cooper, 8 Ves 390, 
Clarke y Brereton, 1 Jo. 166 , Johnson 
y. Child, 4 Ha 87 
(e) SLallimll y Tanner, 1 R & Hy. 
633 , Cymom y James, 2 Y & 0. 0 0 


(<?) 1 P Wms 606 Se© Ir^oine y 
Ironmonger, 2 R & My 531; Middle- 
ton y Middleton, 15 Beay 450 , Barnes 
y Eaester, 1 Y & 0 0 0 401 
[e) Aldnch y Cooper, 8 Ves 390. 
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riglit arising under the will creating the title of the original 
devisee, but upon the right, if any there be, arising upon the 
instrument creating the title of the person claiming under the 
devisee (/), 

Before a case of contribution can arise, the several estates 
must have been liable to one common demand Thus where A , 
the first mortgagee of Whiteacre, and B , the first mortgagee of 
Blackacre, joined in a mortgage of both estates and consented to 
give to the subsequent mortgagee priority over their respective 
charges ; and the lands were subsequently sold, and the subse- 
quent mortgage was paid ofi out of the proceeds of sale of both 
properties ; the surplus proceeds of sale of Whiteacre were not 
suflfieient to pay off the mortgage upon it; it was held that A was 
not entitled to contribution against B , there not having been 
any common liability to pay a common demand {g) 

Moreover, the several estates must be liable equally, and not 
one as surety or collateral security for the other, and be a 
common fund Qi). 

Thus, where under Locke King’s Act {%) land is specifically 
charged with a debt, which is also generally charged on shares 
of a company by a provision of the Act of Settlement, there is 
no contribution, because there is no common fund (^). 

In a case arising under the former law before Locke King’s 
Act, where a person possessed of several leasehold estates mort- 
gaged one of them, and then, by his will, bequeathed them sepa- 
rately to different parties, and directed his debts to be paid out of 
his residuary personal estate, and such residuary estate proved 
insufficient for the purpose, it was held that the legatee of the 
mortgaged estate must take it cum one) e, and could not call on 
the other legatees to contribute {1). 

But where several estates subject to distinct mortgages were 
specifically devised to different persons, and the testator directed 
that the mortgages should be discharged out of the personal 
estate, so that the devisees might hold the estates freed there- 
from, and there proved to be a deficiency of personal assets for 
payment of the mortgage and other debts, a decree was made 


(/) Stronge t 4 Be O'. & 

J 632, at p 654 

ig) EeijCeilg, e Ir Oh It. 87. 

(A) Marq of Bute v Gunynghame^ 2 
Buss. 275, 299 , Amrall v WaAe^ Bl 
t Sug.252, EeBmlog^^lCSk B. 


692, O A. 

1%) 17 & 18 Viot o 113. 

(A) Ee Dunlop^ mp 
(Z) Malhwell v Tamer, 1 B & M!] 
633, Bmusa v Smith, 2 Be Q- & J 
736 
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XL that tie mortgage and other specialty debts should first he paid 
out of the personal assets pro raid, that the residue of the mort- 
gage debts should he home hy the respective estates on ■which 
they were charged, and that the deficiency of the other specialty 
debts, and the simple contract debts, should be borne hy the 
several devised estates, and the specific legacies, pro raid (m). 
By this decree, though it made the mortgaged estates pay each 
its own debt as against other creditors, yet the specific devisees 
of the land were in part preferred to the specific legatees It 
may deserve consideration whether such weight should have 
been attributed to the direction in the •will that the mortgages 
should be discharged out of the personal estate, siuce that is not 
more than the law would then have implied 
In a case where a testator devised his freehold and copyhold 
and leasehold estates to his seven children in equal shares, 
charged with payment of his debts, and bequeathed his personal 
estate to A , exonerated from his debts, and declared that the 
freeholds and copyholds should be the primary fund, and the 
leaseholds the secondary fund, for payment of the debts, and one 
of the children died m his lifetime, it was held that one-seventh 
share of the freeholds and other estates, after payment of the 
debts charged thereon, lapsed to the heir-at-law and next of hn 
respectively, and that the devisees of the other six shares were 
not entitled to have the lapsed share apphed in exoneration of 
the devised shares («) 

By this rule, also, where legacies are charged on two mort- 
gaged estates, one of which is of sufficient value to pay its 
mortgage and also the legacies, the mortgagee of the other can 
compel the assignees of the bankrupt mortgagor to discharge the 
legacies out of the proceeds of sale of the first, or stand m the 
place of the legatees (o) 

(m) Si/i>um V /(tows, 2 Y &C 0 0 («) Ffsier v. 2 Keen, 610 , 

ite marginal note is maconrate 
(o) Isp EarUep, 2 M & A 496 
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CHAPTER XLL 

OF MAESHALLING- OF MORTOAOED ASSETS. 

i. — Nature and Effect of the Doctrine of Marshalling as applied 
to Mortgages — The general rule of equity is, that a person 
having two funds to which he may resort, shall not disappoint 
another person who can resort to one only of the funds {a) If, 
therefore, a creditor has a claim upon two funds, and another 
creditor has a claim upon one only of those funds, the Court 
will marshal the funds, without regard to the interests of the 
debtor, so as to satisfy the claim of the creditor having both 
funds, out of that fund which, paymg him, will leave the other 
fund for the other creditor (5). The doctrine of marshalhng 
applies not only in the administration of assets of a deceased 
person, but also in the appropriation of particular funds at any 
time, either during the life or after the death of a debtor, in 
satisfaction of claims arising under successive charges or interests 
to which the several funds are subject 

The leading case upon the doctrine of marshalling is that of 
Aldnch V Cooper (o), in which it was contended on the authority 
of Rolimon v Tonge (d)^ that specialty creditors had no right to 
insist that a mortgage debt, secured both on freeholds and 
copyholds, should be thrown on the copyholds, so as to leave the 
specialty creditors the freehold fund, on the ground that copy- 
holds (the case being prior to the 3 & 4 Will. IV. c. 104) were 
not assets for specialty debts, and that none of the rules of 
equity subject any fund to a claim to which it was not before 
subject, but only take care that the election of one claimant shall 

ifl) AWtch V Cooper i 8 Yes 382, {h) AU.^Gen v Tvndall^ Amb 619 

891. AtiS see notes 8^ C m "Wb « 8 Yes 382 And see Gwyme v. 

Tud n 0 Bq , vol. n pp 109 et $eq JEdwardSy % Russ. 289, note , Greemoood 
See also Trimmer v Baym^ 9 Yes 209 , v Taylor^ 1 R. & My 187 
G%lson V Seagnmy 20 Beav 614 , (d) Stated in Mr Cox’s note to 

Tidd T, livstery 3 De GS-, M & Q- 857. 1 F. Wins 680. 
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not prejudice the claims of others Lord Eldon justly observed 
that it was clear the case was by no means a due application of 
the principle, for the copyholds, as well as the freeholds, were 
both subject to the mortgage debt; and as to copyholds not 
being assets for specialty debts, was freehold estate, he asked, 
assets for simple contract debts ^ which, at that time, it was not, 
either in law or equity TJpon what principle, then, did the 
Court say that in given oases simple contract debts should be 
paid out of the real estate ? Not upon the ground of assets, but 
that a specialty creditor had a double fund to resort to. TJpon 
the like principle, the Court, in that case, directed (if it were 
necessary for the payment of the creditors) that the mortgagee 
should take his satisfaction out of the copyhold estate, and that 
if he took it out of the freehold, those who were thereby dis- 
appomted should stand in his place as to the copyhold estate ; 
thereby overruling Rohinsm v. Tonge The reader will, of 
course, bear in mmd that this reasoning has in a great measure 
become inapplicable since the passing of the statute above 
referred to 

The doctrine of marshalling, in relation to mortgages, results 
in the general rule that where an owner of several properties 
has mortgaged them to the same person and afterwards deals 
separately with the equity of redemption in one or more of those 
properties either by way of mortgage or otherwise, the person or 
persons mterested in the equities of redemption so dealt with are 
entitled, as against the mortgagor, to require that the first 
mortgage shall be paid off in the first place out of the property 
not so dealt with, or, if that mortgage is paid off out of the 
property in which they are so interested, to stand p}0 tanto in 
the place of the first mortgagee in regard to the property which 
has not been resorted to for satisfymg his security 

In applying the doctrine of marshalhng, the Court will not 
restrain a prior mortgagee from satisfying his debt out of avail- 
able property comprised in his mortgage, which is subject to a 
subsequent incumbrance, merely because his security comprises 
other property which is not so subject, he has a right to take the 
money that is reahsed by any of his securities which comes first 
to hand (5). 

If, however, a prior mortgagee realizes several properties 


(e) Walks v Woodyear^ 2 Jur. N. S. 179. 
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comprised in Ins security lie will not Tbe allowed to satisfy his chap xli 
debt out of one of those properties over whieh. another person signee -where 
has a claim as mortgagee or otherwise, in exoneration of the ^ge^Sizes 
proceeds of sale of other properties which are not subject to such ^ ^ 
a claim. So a second mortgagee will be entitled to the extent 
of the value comprised m his security to have the balance of the 
moneys received by the first mortgagee in respect of all the 
securities realized by him, after satisfying his mortgage debt, 
applied in or towards satisfaction of the second mortgage, and 
the first mortgagee will be deemed to be a trustee of such 
balance for the second mortgagee, and if he refuses to account 
for and apply the moneys received by him on that footing, he will 
be liable to the costs of proceedings to compel him to do so (/) 

If the prior mortgagee of several properties reahzes property mere first 
which is subject to a subse<3[uent incumbrance, instead of pro- ^ak^s^ecu- 
perty which is not so subject, and satisfies his debt out of the nty whicli is 
proceeds of the property realized, the subsequent incumbrancer sLond mort- 
will be entitled to stand m the place of the prior mortgagee as 
regards the property to which the latter has not resorted, so 
that the payment of both claims may as far as possible be 
worked out {g) This rule will apply where the only one of 
two funds to which a subsequent mcumbrancer could resort has 
been applied in payment of the prior mortgage by order of the 
Court for convenience of administration (A). 

So, where an executor was mortgagee of real estate of the 
testator, and also a legatee under the will, it was held that he 
was not bound to satisfy the mortgage debt out of the first 
assets which came into his hands on the ground that on his so 
domg the right of marshalling would arise so as to entitle the 
other legatees to go p9 0 tanto against the real estate (e). 

This equity has been apphed in favour of a mortgagee whose Marshalling 
interest in an estate was affected by an extent of the Crown; by the 
and he was held entitled to stand in the place of the Crown as 
to those securities which he could not affect directly because the 
Crown had affected them (A). 

Where a mortgagee of chattels has left the mortgagor in Distress for 
possession without fraud, and the landlord distrains those, as 

(/) South V. Mxomy 2 H & M. 457 289, n 

For forms of order, see Seton, p 1738. (») JB%nm v MohoUt L R, 2 Eq 

(a) Trimmer v Baa/ne, 9 Ves 209 256 

Qwyme v Bdwa/rds, 2 Russ. [h) 8ag%tmy v Eyde, 1 Vem. 455, 
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•well as otLer chattels belonging to the mortgagor absolutely, 
and sells some of each kind, and the mortgagor then becomes 
bankrupt, the mortgagee is entitled, as against the assignees in 
bankruptcy, to haye the chattels marshalled (J) 

So, in a case under the old law, whereby personalty was 
primarily liable for payment of a mortgage debt in exoneration 
of mortgaged realty, it was said that if the mortgagee took the 
paraphemaha of a widow in satisfaction of his debt she would 
be entitled in equity to stand in place of the mortgagee, and to 
take as much out of the realty as should be equivalent to the 
value of the paraphernalia taken by the mortgagee (m) 

This general rule may be enforced where the equities of 
redemption subject to the first mortgage have descended upon 
different persons (n) 

The bankruptcy of the debtor will not prevent the applica- 
tion of the rule, for the trustee in the bankruptcy stands in 
the place of the bankrupt. So, where a trader mortgaged 
certam real estate and policies of assurance to one person, and 
afterwards mortgaged the estate alone to another person, and 
subsequently became bankrupt, it was held that the second 
mortgagee was entitled to have the policy moneys applied in 
the first instance in payment of the debt due to the first mort- 
gagee (o). 

Where a husband and wife together mortgaged freeholds and 
copyholds belonging to the wife, the mortgagor was held to be 
entitled, after the husband’s death, to marshal as against the 
wife surviving, and to require that the first mortgage should 
be paid off primarily out of the copyholds so far as they would 
extend 

It is not clear whether the principle of marshallmg applies 
between two interests, where the owner of a fee simple subject 
to a mortgage reduces his mterest to a life estate, and then 
mortgages his life estate (q) 

It would seem that the doctrine of marshalling wiU apply 

Q) Bxp* St^hmson^ Be G- 686, 689. (o) Baldwin v Belcher, 3 Br & War. 

B^eBroadbrnt^ Barlow, SBeG- E & 173 See also Sughes r Williams, 3 

3^ 570 Mao 683,690, Gibson t Seagrim, 

(m) Tipping v Tipping, 1 P. Wms 20Beav 614, SeymanY Bubois,^ B 

729. 13 Eq 158 

(n) Bamy v. Buke of Athol, 2 Atk {p) TiMy Lister, 3 Be G M & G 

444. Jm$s,B(srnngtmY Fvtes-^ 867 

ter, (1893) 2 Cli 461 \q) Dolphin v, Ayhvard, B Br. 4 

, . H* B 486, 602, 
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notwithstandiiig tiat tlie result will be to defeat a restraint on chap xlt 
anticipation So, where a woman entitled under a will to a life restraint on 
interest without power of anticipation in one fund, and to an 
unrestricted life interest in another fund, during widowhood 
mortgaged her life interest and certain pohcies of assurance on 
her hfe to secure an advance ; and, having married again, she 
charged her life interests in favour of a subsequent mortgagee, 
it was held that the dootrme of marshalling apphed in favotur 
of the second mortgagee, and that the interest on the first 
mortgage must be primarily kept down out of the income, 
which was subject to the restraint on anticipation (r) 

The right of a subsequent incumbrancer to insist, under the Covenant 
doctrine of marshalling, that the debt of the first mortgagee ofmTrances 
shall be satisfied out of the property not subject to ^<^pimne 
incumbrancer, may be enforced though the instrument creating 
the second charge does not contain any covenant or state- 
ment that the property comprised therein is free from incum- 
brances (s) ; but a covenant or statement to that effect may 
strengthen the position of the pmsm incumbrancer by working 
in aid, as agamsfr the mortgagor, the principle of equity that 
what has been agreed upon, and ought to be done, shall so far 
as possible be specifically enforced {t) 

So, where a mortgagor settled part of the mortgaged lands and 
other lands not in mortgage, and the settlement did not recite 
that any mcumbranoes existed, but contained a covenant agamst 
incumbrances, it was held that as between the tenant in tail 
under the settlement and the settlor the settled estates must be 
deemed to be exonerated from the mortgage so as to throw it 
wholly on the unsettled estates, and that a subsequent judgment 
creditor and the assignees in insolvency of the settlor were 
subject to the same equities as the settlor himself (li). But 
the principle of this decision would clearly not be apphed to 
the prejudice of a subsequent bond fide incumbrancer or pur- 
chaser without notice {x). 

Where a person was owner of two estates charged with debts, Erroneous 

and mortgaged one of them, and the mortgage deed recited debts axe 

paid 


(r) Me Loder, W. N (1886) 166 
Is) Sales V. Cox, 32 Beav 118 
\t) Averall y. Wade, LI. & G- t 
Sug 262, at p 260 


(«) SugJies V W%U%ams, 3 Mac & G 
683 , Chaj^jpell y Mees, 1 De G M. & 
G 393 

(t?) Barnes y Baesto , lY &C 0* C. 
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well as otlier cliattels belonging to the mortgagor absolutely, 
and sells some of eacb kind, and the mortgagor tben becomes 
bankrupt, the mortgagee is entitled, as against tbe assignees in 
bankruptcy, to bave tbe chattels marshalled (1) 

So, in a ease under tbe old law, whereby personalty was 
primarily liable for payment of a mortgage debt in exoneration 
of mortgaged realty, it was said that if tbe mortgagee took tbe 
paraphernalia of a widow in satisfaction of bis debt she would 
be entitled in equity to stand in place of tbe mortgagee, and to 
take as much out of tbe realty as should be equivalent to tbe 
value of tbe paraphernalia taken by tbe mortgagee (m). 

This general rule may be enforced where tbe equities of 
redemption subject to tbe first mortgage bave descended upon 
different persons (^^) 

Tbe bankruptcy of tbe debtor will not prevent tbe applica- 
tion of tbe rule, for tbe trustee in tbe bankruptcy stands in 
tbe place of tbe bankrupt So, where a trader mortgaged 
certain real estate and pobcies of assurance to one person, and 
afterwards mortgaged tbe estate alone to another person, and 
subsequently became bankrupt, it was held that tbe second 
mortgagee was entitled to bave tbe policy moneys appbed in 
tbe first instance in payment of tbe debt due to tbe first mort- 
gagee (o) 

“Where a husband and wife together mortgaged freeholds and 
copyholds belongmg to the wife, the mortgagor was held to be 
entitled, after tbe busband^s death, to marshal as against tbe 
wife survivmg, and to require that tbe first mortgage should 
be paid oS primarily out of tbe copyholds so far as they would 
extend (p). 

It is not clear whether tbe principle of marsballmg appbes 
between two interests, where tbe owner of a fee simple subject 
to a mortgage reduces his interest to a Me estate, and tben 
mortgages bis Me estate (g^) 

It would seem that the doctrine of marshalling will apply 


(l) St^hmsan, He Q* 586, 58C. 
See JSroadhmt v Bmhw. 3 He Gr F & 
jr 670. 


(»i) Tippmg v T%pp%ng, 1 P. 'W'ms 
729 

e») Lmop V Duke of Atkol^ 2 Atk 
444. Bores- 

(1893) 2 Oh. 461 


(o) Baldw%n v Belcher^ 3 Hr & War. 
17k See also JSughes v Williams ^ 3 
Mac. &G* 683,690, Gibson y Seagrm^ 
20Beav 614, Meymany Bubois.lj R. 
13 Eq 168 

{p) Tidd V Bister^ 3 He Of- H A Of- 
867 

{q) Dolphin V. Ayhoard^ R 4 
H. t. 486. 602 
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notwithstanding that the result will he to defeat a restraint on chap xlt 
anticipation So, where a woman entitled under a will to a life restraint on 
interest without power of anticipation in one fund, and to an ^^^^cipation 
unrestricted life interest in another fund, during widowhood 
mortgaged her life interest and certain policies of assurance on 
her hfe to secure an advance ; and, having married again, she 
charged her life interests in favour of a subsequent mortgagee, 
it was held that the doctrme of marshalling applied in favour 
of the second mortgagee, and that the interest on the first 
mortgage must be primarily kept down out of the income, 
which was subject to the restraint on anticipation (r) 

The right of a subsequent incumbrancer to insist, under the Covenant 
doctrine of marshalling, that the debt of the first mortgagee cumbrances 
shall be satisfied out of the property not subject to puisne 
incumbrancer, may be enforced though the instrument creating 
the second charge does not contam any covenant or state- 
ment that the property comprised therein is free from incum- 
brances (s) ; but a covenant or statement to that effect may 
strengthen the position of the puxsm incumbrancer by working 
in aid, as against the mortgagor, the principle of equity that 
what has been agreed upon, and ought to be done, shall so far 
as possible be specifically enforced 

So, where a mortgagor settled part of the mortgaged lands and 
other lands not in mortgage, and the settlement did not recite 
that any incumbrances existed, but contained a covenant agamst 
incumbrances, it was held that as between the tenant m tad. 
imder the settlement and the settlor the settled estates must be 
deemed to be exonerated from the mortgage so as to throw it 
wholly on the unsettled estates, and that a subsequent judgment 
creditor and the assignees in insolvency of the settlor were 
subject to the same equities as the settlor himself (t^). But 
the principle of this decision would clearly not be applied to 
the prejudice of a subsequent bond, fide incumbrancer or pur- 
chaser without notice {x) 

Where a person was owner of two estates charged with debts, EiroHeous 

and mortgaged one of them, and the mortgage deed recited Ss are^ 

paid 


[r) Me Loder, W N (1886) 166. 

U) Sales V. Oba;, 32 Beav 118 
\t) A'oerall v Wade^ LI & G-# t 
Sug 252, at p 260 


\u) Sughes v W%U%ams^ 3 Mac & G 
683 , Chajpjpell v Mees, 1 De G M & 
G 393 

(je) Marnes v Macstet , 1 Y & 0 0 C 
401 
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(though erroneously) that the debts were paid, and contained 
a covenant against incumbrances, it was held that the mort- 
gagor was bound to indemnify the mortgaged estate from such 
debts out of the other estate ; but it was said that whether the 
other estate would be charged with such debts and bound by 
such covenant in the hands of a subsequent mortgagee thereof 
would depend upon many considerations of notice or other- 
wise (^)* 

But in such a case a covenant against incumbrances con- 
tained m a mortgage by way of appointment will not be 
enforceable by a subsequent mortgagee so as to entitle him 
to have the estate comprised in his mortgage exonerated from 
the charge of debts as agamst subsequent mortgagees claiming 
under the same powers (s) 

The right to marshal may be claimed at the hearing of the 
action, though not expressly raised by the pleadings. If the 
Court sees at any period that a creditor, having only one fund, 
will be deprived of bis debt by a creditor who has also another 
fund, going against the former fund, the Court will of itself, 
without beiDg called upon, direct the assets to be marshalled (a). 

ii, — ravour of what Persons the Eight of Marshalling 
arises — The rule as between one mortgagee of several estates 
and a subsequent mortgagee of one of them is thus laid down 
by Lord Hardwicke, 0 , in Lanoy v. Buie of Athol if ) : — ^Suppose 
a person who has two real estates, mortgages both of them to 
one person, and afterwards only one estate to a second mort- 
gagee who had no notice of the first, the Courts, in order to 
relieve the second mortgagee, have directed the first to take his 
satisfaction out of that estate only which is not in mortgage to 
the second mortgagee, i£ that is sufficient to satisfy the first 
mortgage in order to make room for the second mortgagee, even 
though the estates descended to two different persons. 

It is to be observed, however, with regard to this statement of 
the rule, that it is now immaterial whether the second mortgagee 
had notice of the first mortgage or not ((?}, 


, ? T Eawhes, 4 De G-. & J 

6S2, 651 
w Ihd, 

in) V, Ou 0 %er^ 12 Tes, 413, 


(o) BeeSaMwin v Seiches ^ 3 Dr, & 
War 176 , Muphes v W%ll%ams^ 3 Mac 
&Q 633, mdY Zoster, 3DeG- M 
& G- S57 , Se^mm r Zuh%s, D R 13 
Eq 168 
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It may also be remarked tbat in a recent case, Sir E Kay, L J , ohap xu 
intimated that Lord Hardwioke, in saying that “ the Court Extent of the 
would direct the mortgagee to take his satisfaction out of that 
estate only not in mortgage to the second mortgagee,’’ must be 
taken to have meant merely that the second mortgagee could, as 
against the mortgagor and those claimmg under him, compel the 
payment of the first mortgage out of the estate on which he had 
no charge, according to the ordinary doctrine of marshal- 
ling [d) 

The right to marshal may arise though the two estates, sub- First cliarges 
ject to the first mortgage, do not become so subject at the same taneonT^" 
time, as, for instance, where lands not comprised in the original 
mortgage are afterwards mortgaged by way of collateral secu- 
rity for the same debt {e) 

The doctrine of marshalling is applied in favour of persons Riile applies 
having charges arising otherwise than by way of subsequent Spers^s 
mortgage upon one only of the mortgaged properties So, chSgfs other 
where a mortgage was made of two estates, and one of them was than by way 
subsequently settled so as to be subject to a portion, it was held 
that the person entitled to a portion had the right to require 
that the estate which was not subject to the portion should be 
first resorted to in or towards satisfaction of the mortgage (/). 

So, also, where an advance was made on the security of certain Vendor’s hen 
deposited goods, and of a bill of lading of other goods sent to 
the borrower by the unpaid vendor of the goods comprised 
therein, it was held that the vendor could compel the depositee, 
who had sold all the goods comprised in his securities, to satisfy 
his claim out of proceeds of sale of the goods not comprised m 
the bill of lading {g) 

Maxshalhng may be enforced in favour of an incumbrancer Voluntary 
whose charge is merely voluntary {h) charge 

The doctrine has been extended so as to apply in favour of Other claims 
persons having claims not secured by any charge against part redemptmn^ 
only of the property included in a prior incumbrance. 

Where a manmade a settlement of real estate and covenanted Volunteers 
for quiet enjoyment, and then mortgaged the settled and other 
unsettled estates, the persons claiming under the settlement, 

Flmt V Sowar df (1893) 2 Ch 64, (/) Lord LanoUffe v. Larhym, $ 

at p 73 Dowl. 216. 

(fi) Gwynmy Edwards^ 289. {a) Me WesUnfhuSs 5 B &Ad 817, 

(h) Aldndge'Y, EorbeSf 4 Jur 20. 
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tliouglL Tolimtary, were entitled to throw the mortgage on the 
unsettled estates (^) 

The principle of marshalhng has been held not to apply as 
between mere volunteers {j) 

A surety is entitled to the benefit of marshalling {1), 

Where a person deposited with his hankers, to secure the 
balance of his current account, an annuity deed together with 
documents of title relating to other property, it was held, in a 
suit to set aside the annuity deed, that the plaintiff might 
require the hankers to first apply in payment of their debt the 
securities m which the plaintiff had no interest so as to liberate 
the annuity deed(/). In this case the Court did restrain the 
creditors from dealing with one of their securities pending the 
result of the suit, but this was done on the express ground that 
no injustice would ultimately follow from such restraint. 

The doctrme also applies where several properties are subject 
charge IS not to a charge arising otherwise than by way of mortgage, in 
a mortgage of a person havmg a subsequent charge or claim upon 

one only of such properties. 

Jomtoe The rule was applied in favour of portions charged on free- 

hold and leasehold estate, subject to the jointure of a wife by 
settlement, as agamst the wife, who had the collateral security 
of a covenant for her jomture, though the copyhold and personal 
estate, which were affected by the covenant, were bequeathed to 
her by the settlor absolutely {m) 

Portions a case where estate A was devised to uses, and estate 

B was devised on trusts to raise portions, and subject thereto 
in the first instance, and subject to the payment of debts, to 
the eldest son of the testator in fee, and the debts swallowed 
up all estate B , it was held that to the amount of the specialty 
debts (the testator having died before 3 & 4 Will IV c 104) 
the portionists were entitled to come upon estate A {n). It is 
submitted whether the testator did not show an equal intention 
to exempt both the portionists and the devisees of estate A. 
from the debts, and whether, consequently, a contribution should 
not have been decreed 

(^) MugJies V W'l'UuimSf 3 Mao & G (A) JEeymmi v. JMou. L R 13 Eq 
Hales Y 32Beav llS^Anstey 158 

V Hewman, 39 L J Oh 769 But see (I) HuncomU v Davis, 1 Ha 184. 
Her Y Her, Ir R 4 Eq 16 196 

(j) Boasman v Johnston^ 3 Sim 377. \m) lanoy y DuU of Athol, 2 Atk. 

But see Lomm y Wi ight^ 2 My. K. 44 

(n) Leiah y JAtaK 15 Sim. 135- 
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where first 
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WTiere debts are charged generally on the residuary estate, chat, xdi^ 
and the deyisee-executor mortgages part of the residuary estate, 
the mortgagee is entitled to have the assets marshalled so as to 
throw the debts on the residuary estate not comprised in the 

mortgage (o). ^ oh eof 

Where legacies are charged on several estates, one of which 
is mortgaged subsequently, the mortgagee is entitled to have 
the legacies raised out of the other estates (j:)). 

So, if a devisee of two estates charged with legacies mort- 
gages them separately, and the proceeds of sale of one estate 
are insufficient to satisfy the legacies and the mortgage debt 
charged thereon, the mortgagee of that estate may, as agamst 
the mortgagor or his trustee m bankruptcy, require the other 
mortgaged estate to be first resorted to, if sufficient also to 
satisfy the mortgage on that estate, for payment of the legacies, 
so as to enable his own mortgage to be satisfi.ed {q). 

The rule is further exemplified by^ the case of a charge of 
debts on real estate by will, with a gift of pecuniary legacies, marsiiai 
in which event, if a creditor exhaust the personalty, the legatee 
■vnll to that amount be entitled to come on the land (r). So in 
the case of two legacies, one merely pecuniary, and the other 
charged on land, there is the like marshalling (s). 

In cases not falling within Locke Ekng’s Act (0, so that the 
personalty is primarily hable to the payment of mortgage 
debts, the principle of marshalling is applied m favour of credi- 
tors {u)f and of legatees, whether specific (r) or pecuniary (y), 
as against a descended mortgage estate, but not as against a 
specifi-c devisee («), although the specific devisee be the heir 
unless the specifically devised estates were charged with the 


(o) JEtaynesy Fonhaw, 11 Ha 93 
F^noh y 5 H L 0 905 , 

2 H S 26, 

(^) Bdcp tl$y^ 2 M & A 496 
(r) Anib 129 , Ea^lewood y Fope, 3 
p Wms 324, 4tli pomt But see 
Spong y Spong^ 3 Bli N S 84. 

(4 Sanhy y Foberta^ Amb 127 , 
Masters v. Masters^ 1 P, Wms 421 , 
BUgh y Marl of Barnhy^ 2 P, Wms 
619 

m See ante^ pp 753 et seq* 

(u) Bartholomew v, Mapy 1 Atk 
487 , Zomas y WngUy 2 My & K 

VOXi I — 


769 ^ ^ 

(x) O'Neal v Mead, 1 P Wms 

693 

{y\ Davis v. Gardenery 2 P Wms* 
190 , Bider v. Wager, 2 P, Wms 336 , 
Wythe y Memek&r, 2 My & K. 635 , 
Tinless the will otherwise direots See 
Symons y Jamesy 2 T & 0. 0 0 301 
(a) AWrwh y Coopery 8 Ves 396 , 
Mensmcm v. F'tyefy L. It 3 Oh, A 
420 

(«) Sinehlancl v Btrtelelimi, 10 Sun 


3 E 
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payment of debts (6) ; nor against a residuary legatee either 
before (p) or after (rf) the Wills Act 

So, where a contract for purchase of real estate is completed 
after the purchaser's death, and the purchase-money has been 
paid out of his general estate, a pecuniary legatee will be 
entitled to marshal against the purchased estate, there being no 
distinction between a mortgage and the vendor’s lien in this 
respect (e). 

The doctrine of marshalling will not be extended so as to 
entitle a hie assurance society to require the mortgagee of a 
policy which is in terms to be void on suicide of the assured, 
except to the extent of an assignee’s interest, to throw the 
mortgage debt primarily upon other property included in his 
security, nor to have it apportioned between the policy moneys 
and the other properly (/), 

So, also, where an assurance company advanced money on 
the security of a mortgage of certain real estates and of a 
policy on the hf e of the mortgagor effected in its own ofiSioe 
in similar terms, and the assured committed suicide, it was 
held that the company stood in no better position than if the 
policy had been mortgaged to a third person, and could not be 
allowed to satisfy their debt out of the real estates to the preju- 
dice of the persons interested therein, and accordingly, the 
poKoy money being sufficient to satisfy the debt, the real estates 
were ordered to be reconveyed free from the mortgage {g). 


iii,— Marshalling not applied to Prejudice of Third Parties. — 
The doctrine of marshalling will not be applied to the prejudice 
of third parties. “ The right of a subsequent mortgagee of one 
of the estates to marshal — that is, to throw the prior charge on 
both estates upon that which is not mortgaged to him'— is an 
equity which is not enforced against third parties, that is, 
against any one except the mortgagor and his legal represen- 


ts) Taimon v. Scott, 1 De Q- M & 
O'. 531 , v. £arrcti, 3 K. & 

J 289. 

(<j) Mrrector v. Zoo, Amb. 172 , Seoit 
V Seott, Amb. 383 
(<f) Coihm V Zewu, L E 8 Eq 708 , 
JMtgdah v Z>uffdale, L, E 14 Eq 234 , 
Tomkim v CoUhmsi, 1 Oh, D 626, 
Mrquhetrsm v 3 Cb D 109 

But see Smmm v Fr^er, L B 3 Cb. 


{e) Sprout V Fnor, 8 Sim 189 
B%rd8 V 24 Beav 618 , ZorS 

Ztlford V Fow^S’-Keck, L. E 1 Eq 
347* 

if) Soliottors cMtd General Z%J’eAsswr^ 
mee Soo v. Zamb, 2 De G* J & S 251 , 
GvtyBmk v Sovereign Zife Assurance 
Oo^W N. (1884) 61. 

(g) White V British Empire Mutual 
Zip Assmanee Co E 7 Eq 394 
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tatives, olainnng as volimteers under Mm. It is not enforced ^ 
against a mortgagee or purchaser of the other estate ” (A) 

Thus, the Court mil not marshal in favour of a second mort^ Subsequent 
gagee as against a subsequent mortgagee, and, accordingly, 
where there is a first mortgage over two estates, and then a 
mortgage on one of the estates, and then a mortgage on the 
other or on both the estates, this right of marshallmg will 
not be exercised in favour of the second incumbrancer against 
the third, though with notice of the second incumbrance (^). 

In such case the first mortgage will be apportioned rateably 
between the two estates (A) ; and yet the second incumbrancer, 
or even a third incumbrancer on the one estate (if lending his 
money without notice), can oust the puisne incumbrancer on 
the other estate from his security, by subsequently buying in 
the first mortgage, which covers both estates {1) 

In Ammll v. Wade (w), in Ireland, where, after judgment MarsbaUiu^ 
entered up against the cogmsor, he settled one of his two settM and 
estates on the marriage of his son, with a covenant against 
incumbrances. Sir Edward Sugden refused to apportion the cases of judg- 
prior judgment between the settled and unsettled estates, in 
favour of a subsequent judgment creditor, and threw the whole 
of such prior judgment upon the unsettled estate, the ground 
of the distinction bemg, it seems, that the judgment creditor 
had not a specific charge 

The doctrine will not apply m favour of a subsequent mort- Volunteers 
gagee to the prejudice of volunteers where one of the estates 
has been conveyed by way of voluntary settlement (?^). But 
volunteers have no right to marshal to the prejudice of a prior 
settlement (c). 

If, however, the third mortgage is expressed to be made 
subject to and after payment of the prior mortgages, the second 
mortgagee will be entitled to marshal against the third. So, 

(A) Ter Kay, L J , in Mmt v («») H & Gr t Sug 262 See 

JSowardy (1893) 2 Ob 54, at p 73, JB[am%lton v Uoyse^ 2 Scb & L 316 , 

O A. Gormg t Farrallf Beat 472, Xflsw- 

(^) See %nfra^ p. 788 lameir. Galsworthy, 3 Jur N S 1049 , 

{h) Barnes v Booster, 1 Y & 0 Ez Btronge v- Blcmhes, 4 De G- & J. 632, 

401; Bugden’v B%gnoU,^Y &C Ez 661, Be ScoUh Bstate, 14lr Ob R 63, 

877 , Be Mbwer^s Trusts, L R 8 Eq Gha^ell v Bees, 1 De G. M & G 393 , 

110 , Trump&r v Trumper,lu. R 8 Ob 16 Jur 416 

A. 870, Be JDmUp, Bmlop v jDww- Dolphin v Aylwo/r^, L. R 4 

hp, 21 Ob D 583, 0 A , Ihnt v. H L. 602 

Aoward, (1898) 2 Oh 64, 0 A (o) Anstey v. Newman^ 39 L, J- Ob. 

(2) See Bovey v Bkypwith, 1 Ob Ca 769 
201 . 



788 


MOETGAGOR’S estate — MAESHAI iLIUG OP ASSETS. 


OHAP XM. 


Surety 

Two funds, 
one sul33eot to 
lien, the other 
not 


Bights of 
several mort- 
gagees of 
distinct funds 
subject to 
prior mort- 
gage 


where there were three mortgages, the first upon funds A. and 
B , the second on fund A , and the third upon both funds, but 
made expressly subject to and after payment and satisfaction of 
the moneys secured by the prior mortgages, the first mortgagee 
having exhausted fund A , the second mortgagee was held to 
be entitled to be paid in full out of fund B. before the third 
mortgagee {p). 

Where one has a mortgage upon Blackacre and a collateral 
charge upon Blackacre and Whiteaore, and takes a subsequent 
mortgage on Blackacre for a further sum, he can exhaust White- 
acre in satisfying his charge, leaving Blackacre clear for his 
farther mortgage, and cannot be compelled by a pumie in- 
cumbrancer on Whiteaore to marshal his securities, notwith- 
standing his further mortgage contains a covenant against 
incumbrances, except the first mortgage {q) 

A surety has no equity to prevent marshalling (r). 

On the principle that assets shall not he marshalled where by 
so doing another person’s rights would he prejudiced, the doc- 
trine of marshalling will not apply where there are difEerent 
funds as to which different rights exist So, where creditors 
had a Hen upon a fund, and merely a right of set off as to 
another fund, a person having a subsequent charge on the 
former fund was held not to be entitled to compel the creditors 
to retire from their higher right by virtue of their prior lien, 
and to resort to the fund in respect of which they had only a 
right of set off ( 5 )* 

Where Blackacre and Whiteaore are mortgaged together to 
A., and subsequently Blackacre is mortgaged to B , and White- 
acre IS mortgaged to C , there can be no such marshalling as 
shall prejudice either B or 0 , but, in such a case, their rights 
are to require that A ’s debt shall be satisfied rateably out of the 
two estates so as to leave a proper proportion thereof respectively 
to satisfy the claims of B and 0 , the ultimate surplus arismg 
from both estates being payable to the mortgagor, or those 
claiming under him (jf). Where the several equities of redemp- 
tion become absolutely vested in different persons by purchase, 


[p) Mpmr^s TrmU, L B, 8 Eq ( 5 ) WM y. Smith, 30 Oh D. 192, 

no G.A 

(g) 11 Ir Oh B 369 (if) Moa^on v B&rhiley Bmldmg 80 c , 

(f) Smth T mmrn, 2 H. & M 467 , 69 L J. Oh, 624. 

V, Zhthm, E. B 13 Eq. 169. 
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devise, devolution, or otherwise, if one of suoh persons is coin- chap xli 
polled to satisfy the debt, he will he entitled to require the 
owner of the other estate to contribute rateabfy his proportion 
of the debt (u), 

iv. — Application of the Doctrine to Maritime Securities. — The 
doctrine of marshalling is applied in the Admiralty Division of 
the High Court so far as is consistent with the rules regulating 
the priorities of maritime securities (oj). 

Where there are several bottomry bonds, one binding the 
ship, freight, and cargo, and another on the ship and freight 
only, the Court will marshal the assets, directing the first claim 
to be satisfied out of the cargo so as not to disappomt the bond- 
holders who have no charge thereon (y). 

So, where the master of a ship had given bottomry bonds on 
ship, freight, and cargo, and had also personally bound himself 
for payment of the bond, it was held that althougl locording 
to the general rule, the master, by so bmding him if, had, in 
strictness, deprived his lien over ship and freight "t^lone of its 
priority over the bottomry bonds, yet that as the bondholders 
had the cargo to fall back upon, and the rule existed only for 
the protection of bondholders, the assets must be marshalled so as 
to restore the master’s priority and entitle him to be paid m the 
first place out of the proceeds of the ship and freight, leaving 
the bondholders to get any balance of their claim, not satisfied 
out of suoh proceeds, out of the cargo (s) 

The equity will not be applied to the prejudice of third 
persons. So claims for wages and other disbursements to which 
the ship and freight are Liable, will not be ordered to be satisfied 
out of the freight in favour of the holder of a bond on the ship 
only to the prejudice of third persons mterested in the 
freight (a). 

The doctrine of marshalling will not be apphed to restrain 
seamen proceeding agamst the ship for their wages, instead of 
proceeding on their personal remedy for the benefit of the holder 



